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PREFACE 


Of  the  five  eminent  Jurists  who  have  successively  filled  the  elevated  sta- 
tion of  Chief-Justice  of  the  United  States,  only  one — the  first  Chief -Justice, 
Jay — has  hitherto  been  the  subject  of  anything  like  a  complete  biography. 
So  far  as  I  know,  with  this  exception,  and  except  also  an  occasional  sketch, 
or  an  obituary  notice— such  as  that  pronounced  on  Marshall,  by  his  brother 
Judge  Story,  before  the  Suffolk  bar — no  attempt  has  been  made  to  preserve 
in  a  connected  narrative,  even  the  public  history  and  career,  to  say  nothing 
of  the  professional  life  and  judicial  services,  of  these  distinguished  men, 
three  of  whom  were  prominent  and  active  leaders  among  the  statesmen  of 
the  Revolution.  I  have  seen  it  stated  some  years  since,  that  a  son-in-law  of 
Judge  Ellsworth  was  preparing  an  extensive  and  complete  biography  of  that 
gentleman,  contajning  his  speeches,  extracts  from  his  writings,  and  many 
interesting  facts  in  regard  to  him,  but,  for  some  cause  which  I  have  not 
«eeu  explained,  the  promised  memoir  has  not  made  its  appearance.  It 
might  indeed  seem  a  singular,  and  unaccountable  neglect,  that  one  so  emi- 
nent and  distinguished  in  our  civil  and  diplomatic,  as  well  as  our  judicial 
annals,  should  not  hitherto  have  had  a  place  assigned  him  in  our  biographi- 
cal literature,  were  not  the  same  unaccountable  neglect  manifest  in  the  case 
of  his  immediate  predecessor,  as  well  as  in  that  of  his  illustrious  successor, 
on  the  bench  of  the  Supreme  Court.  Surely  the  rich  mine  of  American 
biography  cannot  be  nearly  exhausted  when  such  treasures  as  the  lives  of 
Rutledge,  Ellsworth,  and  Marshall,  lie  still  undeveloped  and  comparatively 
neglected. 

The  plan  of  these  memoirs,  which  are  now  submitted  with  unaffected 
diffidence  to  the  public,  is  such,  as  necessarily  to  restrict  that  part  of  them 
w^hich  may  properly  be  called  biographical,  within  very  narrow  limits. 
They  do  not  pretend  to  the  minuteness  of  the  full  and  complete  biography, 
and  I  have  not,  therefore,  assumed  to  dignify  them  with  a  higher  title  than 
simply  that  of  "sketches."  My  object  has  been  rather  to  trace  the  judicial 
historj'  and  follow  the  professional  career  of  these  illustrious  jurists,  than 
to  write  what  may  properly  l)e  called  theii  biographies.  Still,  I  have  en. 
deavored  not  to  neglect  entirely  the  essentia4  requisites  of  biography,  but 
have  attempted,  so  far  as  the  limits  prescribed  will  permit,  to  present  an 


IV  .  PREFACE. 

accurate  s^d  connected  view  of*  the  public  and  ofScial  life  of  each  of  them 
before  coming  to  the  bench.  / 

Without  further  remark  I  might  here  submit  this  volume  to  the  judgment 
of  the  reader,  and  leave  it  to  speak  for  itself.  But  a  single  additional  ob- 
servation seems  proper  and  necessary.  I  am  aware  that  the  review  of 
judicial  decisions,  which  I  have  given  somewhat  at  length,  is  a  wide  depart- 
ure from  the  ordinary  course  of  biographical  writing.  I  have  not  entered 
upon  it,  however,  without  due  reflection  and  design.  A  main  object  in 
undertaking  this  work  has  been  to  trace  something  like  a  history  of  the 
United  States  Supreme  Court,  and  to  present  a  brief  and  succinct,  but  con- 
nected, view  of  the  Constitutional  jurisprudence  of  the  United  States;  and 
I  know  of  no  more  agreeable  and  interesting  mode  of  doing  this  than  by 
combining  it  with  sketches  of  the  public  and  professional  lives  of  those 
eminent  men  who  have  from  time  to  time  presided  in  the  Supreme  Federal 
tribunal.  I  have  attempted  thus  to  unite  judicial  and  constitutional  history 
with  biography.  This  has  enabled  me  to  take  a  wider  and  more  general 
view  of  the  entire  subject;  to  embrace  within  these  sketches  not  only  those 
matters  which  are  properly  the  subject  of  the  memoirs  of  a  life,  but  also  to 
trace  the  history  of  the  Federal  judiciary  from  its  earliest  beginnings;  to 
consider  the  facts  and  results  connected  with  the  adoption  of  the  Federal 
Constitution,  and  to  review,  or  notice,  more  or  less  fully,  most  of  the  im- 
portant Constitutional  questions  which  have  been  discussed  in  the  Supreme 
Court  from  the  foundation  of  the  government  to  the  present  time. 

There  are  those,  perhaps,  who  may  consider  such  a  work  as  too  profes- 
sianal,  to  claim  a  place  within  the  sphere  of  general  literature,  and  to  regard 
such  an  analysis  of  legal  cases  as  has  been  incorporated  into  it,  as  incom- 
patible with  the  legitimate  objects  of  popular  biography.  Perhaps  such  a 
criticism  may  be  just.  It  is  not,  however,  for  the  author  to  anticipate  it. 
If  he  has  misjudged  in  this  respect,  he  has  at  least  the  satisfaction  of  know- 
ing that  the  general  plan  of  his  work  has  been  considered  with  favor  by 
friends  in  whose  judgment  he  has  confldence;  and  should  its  success  not 
meet  their  expectations  he  can  but  attribute  it  to  its  imperfect  manner  of 
execution,  and  not  to  any  want  of  public  interest  in  that  branch  of  the  sub- 
ject alluded  to — a  subject  which  can  never  be  indifferent  to  the  American 
citizen — the  constitutional  history  and  jurisprudence  of  his  country. 
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In  1854,  the  first  edition  of  the  Lives  of  the  Chief- Justices  of  the  United 
States  appeared,  and  that  edition  has  become  exhausted,  and  is  now  en- 
tirely out  of  print.  The  growing  demand  for  the  work  by  the  studious, 
both  in  and  out  of  the  profession,  has  induced  the  publishers  to  offer  to 
the  public  a  second  edition.  The  editor  acknowledges  his  inability  ade- 
quately to  supply  the  place  of  the  lamented  author  who  so  admirably  pre- 
sented the  lives,  times  and  judicial  labors  of  the  eminent  men,  who,  up  to 
his  time,  had  filled  the  exalted  station  of  chief  in  that  tribunal,  which  con- 
trols and  holds  in  its  hand  the  rights  and  liberties  of  fifty  millions  of  peo- 
ple, and  whose  judgments  are  respected  and  honored  from  Massachusetts 
to  California,  and  from  Maine  to  Texas.  Since  Mr.  Van  Santvoord  wrote, 
the  eminent  and  venerable  jurist  who  graced  the  Bench  has  died,  and  two 
others  have  occupied  the  high  oflSce.  The  editor  has  inadequately  at- 
tempted to  complete  the  life  of  Taney,  and  has  written  a  sketch  of  the 
lives  of  Chase  and  Waite.  Judge  liobert  B.  Warden's  admirable  memoir 
was  the  basis  for  the  facts  in  connection  with  Chase ;  and  most  of  the  facts 
stated  in  the  sketch  of  the  life  of  the  present  Cliief-Justice,  were  furnished 
the  author  by  himself.  The  lives  of  such  men  cannot  be  uninteresting, 
and  even  the  poorest  attempt  to  depict  them,  cannot  fail  to  be  instructive. 

W.  M.  S. 
AI.BANY.  N  Y.,  yodember  Ut,  1882. 


TO  THE 

HON.  SAMUEL  NELSON, 

ONE  OP  THE  ASSOCIATE-JUSTICES  OP  THE   SUPREME  COURT  OP  THE 

UNITED  STATES. 

Sir— I  do  not  know  to  whom  I  can  more  appropriately  dedicate  this  work 
than  to  yourself.  For  more  than  twenty  years,  as  Circuit-Judge,  as  Asso- 
ciate Justice,  and  as  Chief -Justice  of  the  New  York  Supreme  Court,  your 
learning  illustrated,  and  your  virtues  adorned,  the  judicial  records  of  our 
State.  Appointed  to  the  elevated  position  you  now  occupy,  as  the  succes- 
sor of  a  Thompson  and  a  Livingston,  you  carried  with  you  the  unanimous 
verdict  of  the  profession  that  the  ermine  of  those  illustrious  judges  could 
not  have  fallen  on  one  more  worthy  to  receive  it;  and  a  service  there  of 
nearly  ten  years  has  rendered  it  abundantly  evident  that  posterity  will  not 
seek  to  set  that  verdict  aside. 

As  the  only  present  member  of  the  Court  from  our  own  State,  whose 
bench  and  bar  you  may,  therefore,  be  said  to  represent  in  the  Federal  Ju- 
diciary, there  seems  to  be  such  a  peculiar  fitness  in  inscribing  your  name 
on  these  pages,  that  I  esteem  it  not  only  an  honor,  but  a  privilege,  in  being 
allowed  to  make  this  dedication.  Permit  me,  then,  to  express  the  lively 
gratification  I  feel  in  having  your  permission  to  inscribe  this  work  to  you. 

With  sincere  respect,  I  have  the  honor  to  be  your  obliged  and  humble 

fiervant 

G.  VAN  SANTVOORD. 
Troy,  N.  Y.,  August  Ut,  1854. 
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JOHN   JAY 


History  i3  not  always  just  in  its  discriminations,  or 
correct  in  its  estimate  of  individual  character  and  of  the 
true  worth  and  merit  of  public  services.  There  is  some- 
thing so  attractive  to  the  historian  in  tracing  successful 
results  in  administration,  and  brilliant  achievements  on 
the  field  of  battle,  that  he  is  apt  to  lose  sight  of  the  less 
striking  but  no  less  valuable  labors  of  the  discreet  states- 
man in  the  legislature,  the  jurist  on  the  bench,  and  the 
ambassador  in  the  field  of  foreign  diplomacy.  Thus  it 
happens  in  regard  to  our  revolutionary  struggle,  that 
while  the  popular  admiration  centres  round  the  more 
prominent  actors  on  the  scene,  there  is  a  class  of  men, 
standing  comparatively  in  the  background,  whose  char- 
acters have  never  been  fully  appreciated,  and  to  whose 
memories  history  has  not  yet  done  entire  justice.  These 
are  the  men  of  the  Continental  Congress  and  of  the  Fed- 
eral and  State  Conventions  —the  Livingstons,  the  Rut- 
ledges,  the  Morrises,  the  Ellsworths — the  men  who  aided, 
not  only  in  achieving  the  American  Revolution,  but  in 
laying  broad  and  deep  the  foundations  of  liberty,  and  in 
reconstructing  our  political  institutions.  Without  their 
aid,  however  successful  the  contest,  it  must  have  ended 
in  ultimate  defeat.  The  battle  might  have  been  won,  but 
the  fruits  of  victory  never  obtained.  The  arm  of  the 
conqueror  would  have  fallen,  paralyzed,  in  the  moment 
of  his  triumi)h;  for  the  experience  of  history  shows  that 
the  civilian  and  the  statesman  are  as  necessary  as  the 
soldier  to  the  successful  issue  of  a  revolution. 
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One  of  these  men  was  John  Jay — a  man  of  modest  vir- 
tue and  unpretending  merit,  who  quietly,  faithfully  and 
ably  discharged  the  most  important  duties  in  the  sphere 
he  was  called  upon  to  fill.  There  are  those  who  played 
a  more  imposing  and  brilliant  part  than  he  in  the  revolu- 
tionary drama,  and  whose  names  posterity  has  been  inclin- 
ed toinscribe  higher  on  the  scrollof  fame;  but  there  are  few 
who  are  more  deserving  the  respect  and  veneration  of  their 
countrymen.  Ilis  signature,  it  is  true,  is  not  found  witn 
those  of  Jefferson  and  Adams,  affixed  to  the  Declaration 
of  Independence;  nor  with  Hamilton  and  Madison  did 
he  assist  in  raising  the  fabric  of  the  Federal  Constitution. 
But  no  man  rendered  a  more  zealous  and  energetic  sup- 
port to  the  one,  and  none  contributed  more  efficiently  to 
sustain  and  carry  out  the  other.  And  whatever  in  our 
day  may  be  thought  of  the  correctness  of  some  of  his 
•political  views,  no  American  will  fail  to  render  a  ready 
homage  to  that  active  zeal,  courage,  and  devotion  to  the 
common  cause,  as  well  as  to  that  honesty  of  purpose  and 
moral  rectitude  which  characterized  the  public,  as  it  did 
the  private  life  of  one  of  the  purest  men  of  the  Ke volu- 
tion. 

The  name  of  John  Jay  should  be  esx)ecially  venerated 
by  the  American  lawj^er: — indeed  it  is  a  name  that^cannot 
ribon  be  forgotten.  The  first  Chief- J  ustice  of  the  Suj^reme 
Court  of  the  State  of  New  York — the  first  Chief-Justice 
Ojf  the  Supreme  Court  of  the  United  States  under  the 
Federal  Constitution,  he  occupied  a  position  which  of 
Itself,  and  without  the  aid  of  that  learning,  and  those 
varied  accomplishments  which  adorned  his  mind,  would 
have  left  a  memory  that  could  not  soon  have  faded  from 
the  records  of  American  jurisprudence. 

I  shall  have  occasion  in  attempting  a  sketch  of  the  life 
and  services  of  the  first  Chief-Justice  of  the  United 
States,  to  consider  him  in  the  character  of  a  lawyer  and 
a  judge,  as  well  as  in  those  more  public  capacities,  legis- 
lative, diplomatic  and  executive,  which  he  filled  during 
the  greater  portion  of  his  active  life.  It  is  not  only  as 
a  statesman,  but  as  a  jurist,  that  John  Jay  ought  to  be 
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known  to  his  coiintrvmen.  For  it  is  from  the  record  of 
his  judicial  labors,  as  well  as  from  the  history  of  his 
political  care  ^r,  that  we  are  to  draw  a  true  estimate  of 
his  diameter,  and  of  the  extent  and  value  of  the  services 
he  rendered  his  countrv. 

John  Jay  was  born  in  the  city  of  New  York,  on  the 
12rli  day  of  December,  1745.  He  was  descended  on  the 
fathers  side  from  French  ancestry.  His  mother's  ances- 
tors were  from  Holland.  His  paternal  grandfather, 
Pierre  Jay,  was  an  opulent  merchant  at  Rochelle.  A 
Protestant  he  was  obliged  to  leave  France  on  the  revoca- 
tion of  the  edict  of  Nantz,  and  take  refuge  in  England. 
One  of  his  three  sons,  Augustus,  emigrated  to  New  York, 
and  married  a  daughter  of  Balthazar  Bayard,  whose  an- 
cestors, like  those  of  Mr.  Jay,  had  been  Protestants,  and 
had  been  obliged  to  emigrate  from  France  to  Holland. 
Three  daughters  and  one  son  were  the  fruits  of  this  union. 
The  son,  in  honor  of  the  Rochelle  merchant',  was  named 
Peter.  In  1728  Mr.  Peter  Jay  married  Mary  Van  Cort- 
landt,  the  daughter  of  Jacobus  Van  Cortland  t,  a  gentle- 
man belonging  to  one  of  the  oldest  families  of  the  Dutch 
colonists  who  settled  Mahattan  Island.  Peter  Jav  had 
ten  children,  of  whom  the  subject  of  this  sketch,  John, 
was  the  eighth.  The  family,  we  are  told,  removed  to  the 
town  of  Rye,  on  Long  Island  Sound,  about  twenty-five 
miles  distailt  from  New  York,  and  John  was  carried 
there  in  his  nurse's  arms. 

At  the  age  of  six  or  seven  yeai;s,  his  father  remarks  of 
him,  that  he  is  "of  a  very  grave  disposition,  and  takes 
to  learning  exceedingly  well;' '  and  again,  '^My  Johnny 
gives  me  a  very  i)leasing  prospect.  He  seems  to  be  en- 
dowed with  a  very  good  capacity,  is  very  reserved,  and 
quite  of  his  l)rother  James'  disposition  for  ])ooks."  At 
the  age  of  eight  John  was  sent  to  a  grammar-school  at 
New  Rochelle,  kept  by  the  Rev.  Mr.  Strope,  i)astor  of  the 
French  church  at  that  place.  At  fourteen  he  entered 
King  s  College,  in  the  city  of  New  York,  over  which  Dr. 
Samuel  Johnson  then  presided.  Eg])ert  Benson,  Peter 
Van  Schaack,  Richard  Harrison,  Gouveineur  Morris  and 
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Robert  R.  Livingston,  all  of  whom,  like  Mr.  Jay,  subse- 
quently pursued  with  distinction  the  legal  profession, 
were  among  his  college  acquaintances.  He  graduated  on 
the  16tli  May,  1764,  with  the  highest  collegiate  honors, 
having  been  selected  to  speak  the  Latin  salutatory. 

The  father  and  grandfather  of  Mr.  Jay  had  been  mer- 
chants. That  honorable  pursuit,  however,  did  not  agree 
with  the  tastes  and  inclinations  of  the  young  graduate. 
The  choice  of  a  profession  being  left  to  him,  he  selected 
that  of  the  law,  and  entered  the  office  of  Mr.  Benjamin 
Kissam,  an  eminent  practitioner  in  the  city  of  New 
York. 

We  have  no  verv  accurate  account  of  the  incidents  at- 
tending  the  clerkship  and  preparatory  studies  of  the 
future  Chief- Justice — they  were  probably  much  the  same 
as  those  which  are  familiar  to  the  experience  of  every 
student.  ..  It  must  be  recollected,  that  in  those  days,  a 
preparation  for  the  legal  profession  was  not,  as  it  often 
is  at  present,  an  agreeable  recreation.  It  was  a  real  labor, 
and  often  a  drudgery.  Printed  blank  forms  were  un- 
known, and  every  thing  was  written,  even  the  argument 
of  questions  of  law.  The  labors  of  a  clerkship  were 
consequently  very  arduous,  and  a  large  j^ortion  of  the 
time  of  the  student  was  occupied  in  attention  to  office 
duties.  Nor  were  elementary  treatises — those  ready  and 
convenient  aids  in  acquiring  the  elements  of  the  profes- 
sion— so  plenty  then  as  now.  Finch's  Law,  Wood's  In- 
stitutes, or  Coke  upon  Littleton  were  the  books  usually 
placed  in  the  hands  of  the  student  at  the  commencement 
of  his  clerkship,  each  of  which,  to  use  the  words  of 
Lord  Mansfield,  applied  to  Coke,  may  be  called  ''an 
uncouth,  crabbed  author,  who  has  disapj^ointed  and  dis- 
heartened nianv  a  tvro.''  The  first  volume  of  Black- 
stone's  Commentaries  was  published  in  England  in  170o, 
the  second  part  some  three  years  later.  Up  to  this  time 
the  difficulty  of  selecting  the  book  which  should  initiate 
the  student  in  the  elementary  principles  of  law,  is  admit- 
ted bv  Lord  Mansfield  ^'Till  of  late,"  he  savs,  ''I 
could  never  with  anv  satisfaction  to  mvself  answer  that 
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question,  but  since  the  publication  of  Mr.  Blackstone's 
Commentaries,  I  can  never  be  at  a  loss."  In  entering 
upon  his  clerkship,  however,  Jay  had  not  the  advantage 
of  this  admirable  treatise,  and,  therefore,  unlike  those 
students  who  have  succeeded  him,  could  not,  ab  initio^  , 
"imbibe  imperceptibly  (quoting  again  the  words  of  Lord 
Mansfield,)  the  first  principles  upon  which  our  excellent 
laws  are  founded."  To  him,  as  to  others  in  those  times, 
the  labor  was  tedious  and  toilsome :  but  at  the  same 
time  it  was  a  healthy  intellectual  exercise,  and  a  vigorous 
mental  discipline.* 

Between  Mr.  Jay  and  the  estimable  gentleman  in  whose 
oflBce  he  read  law,  the  most  entire  confidence  existed, 

*  The  reader  may  be  curious  to  learn  the  course  of  legal  study  which  in 
Jay's  time  was  recommended  to  the  student.  The  following  extracts  are 
made  from  an  old  manuscript  manuel  in  my  possession,  bearing  date  1768. 
It  is  in  the  handwriting  and  was  the  property  of  a  cotemporary  of  Mr. 
Jay,  then  a  student-at-law  in  the  office  of  William  Smith,  the  historian  of 
New  York. 

"But  now  I  bring  our  student  home  to  the  studies  of  his  profession  of 
the  law.  and  I  would  advise  him  to  read  these  books,  in  the  following  order : 

"First,  for  the  knowledge  of  the  law  in  general: 

"1  The  treatise  of  laws  in  Wood's  Institutes  of  the  Civil  Law,  or  in 
Domat,  which  are  both  the  sjime. 

"2.  Pxiferulorf  de  Officio  ITominiset  Gitij*,  or  an  English  translation  of  it 
called  "  The  Whole  Duty  of  Man  according  to  the  Law  of  Nature,"  or  the 
abridgment  of  Puffendorf,  in  two  volumes,  by  Spavin." 

And  iKifore  entering  further  into  the  law  of  Nature  and  Nations  and  the 
Civil  Law,  the  writer  advises  a  general  study  of  the  elements  of  the  Com- 
mon Law,  in  the  following  order: 

•'Hall's  History  of  the  Common  Law. 

"  Fortescu(i's  Practice  of  the  Laws  of  England. 

"Sir  Thomas  Smith's  I)e  Republka  Anglorum. 

"  The  lirst  book  of  Dcx^torand  Student,  De  Fundamentum  I^um  AfigU(F. 

"  The  second  part  of  Bacon's  Elements. 

"  Wood's  Institutes  of  the  Common  Law." 

After  recommending  a  farther  and  more  extensive  reading  of  the  Law  of 
Nature  and  Nations  and  the  Civil  Law.  he  remarks: 

"  Then  to  till  up  and  enlarge  your  ideas  you  may  read  Bacon's  Abridgment 
of  the  law,  which  it  is  presum«'d  will  all  be  soon  published.  In  reading 
this  Abridgment,  which  is  contrived  *^>  ajt  to  In;  nad  plensahtli/,  I  would  ad- 
vise that  you  constantly  refer  from  the  Abridgment  to  Wood,  and  from 
Wood  to  the  Abridgment,  because  I  would  have  ihi'i<e  fpooki<  the  Ixi^is  or 
found/ition  of  all  your  .studies." 


8  •  LIVES   OF  THE   CHIEF-JUSTICES. 

which  gradually  ripened  into  familiarity  and  friendship. 
This  is  attested  by  several  letters  written  by  Mr.  Kissam 
to  Mr.  Jay.  In  one  of  these,  dated  soon  after  Jay  was 
admitted  to  the  bar,  Mr.  Kissam,  in  a  tone  of  playful 
and  friendly  familiarity,  compliments  his  pupil  upon 
having  successfully  tried  several  causes  for  hihi,  wliich, 
he  says,  \yas  done  ''by  a  kind  of  inspiration."  Allud- 
ing to  one  cause  in  which  Jay  was  opposed  to  him,  Mr. 
Kissam  remarks,  "As  to  the  cause  about  Captain's 
Island,  this,  tell  Mr.  Morris,  must  go  oflf ;  because  as  you 
are  concerned  against  me^  I  can't  tell  where  to  find 
another  into  whose  head  the  cause  can  be  infused  in  the 
miraculous  way  of  inspiration,  and  without  this  it  would 
be  rather  too  intricate  for  any  one  to  manage  from  my 
short  hints." 

Mr.  Kissam  and  Mr.  Jay  were  frequently  opposed  to 
each  other  in  the  trial  or  on  the  argument  of  a  cause. 
On  one  of  these  occasions,  being  hard  pressed  in  the 
argument,  the  former  remarked,  ' '  I  have  brought  up  a 
bird  to  pick  out  my  own  eyes."  "Not  so,"  retorted 
Jay,  "not  to  jDick  out,  but  to  open  your  eyes."* 

On  entering  upon  the  practice  of  law,  Mr.  Jay  asso- 
ciated himself  with  his  relative,  Robert  R.  Livingston, 
the  future  chancellor,  but  the  connection  was  soon  dis- 
solved. From  his  debut  as  an  advocate  in  the  colonial 
courts,  it  is  said  he  entered  upon  a  lucrative  practice, 
and  continued  it  down  to  the  period  of  the  revolutionary 
war.  I  have  not  been  able,  however,  to  draw  from  the 
imperfect  record  of  colonial  jurisprudence  any  very  sat- 
isfactory information  respecting  his  forensic  career, f  or 
even  the  more  important  causes  in  which  he  was  engaged. 

*Life  of  Jobu  .lay,  by  his  son,  William  Jay, 

f  It  may  be  mentioned  as  a  fact  interesting  to  the  legal  profession,  that  in 
1770  the  voun*'  lawyers  of  New  York  formed  a  club  called  "The  Moot," 

ft  C?  ft  ' 

at  which  legal  (juestious  were  discussed  and  argued  in  form.  Some  of  the 
records  of  this  club  are  still  preserved.  Its  decisions  acquired  great  authori- 
ty, and  the  questions  discussed  and  decided  were  considered  as  profession- 
ally settled.  Among  the  jimior  members  of  the  club  were  .Jay,  R.  R.  Living- 
ston, James  Duane,   Egbert  Benson,  Gouverneur  Morris,  and  Peter  Van 
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The  race  of  reporters  did  not  exist  in  those  days,  and  the 
colonial  decisions  and  adjudged  cases  with  which  the 
names  of  Jay,  Livingston,  Benson,  Morris,  Duane  and 
their  cotemporaries  were  identified  must  remain  for  us  a 
lost  and  comparatively  forgotten  reccord.*  Suffice  it 
then  to  say  that  the  practice  of  Mr.  Jay  during  these  six 
or  eight  years  was  extensive  and  lucrative,  that  he  exhib- 
ited professional  ability  of  the  highest  order,  and  that  he 
acquired  an  eminent  and  proud  position  as  an  advocate 
at  the  New  York  bar. 

But  the  quiet  and  peaceful  course  of  professional  life 
was  about  to  be  broken.  The  contest  between  the  col- 
onies and  the  mother  country  commenced.  The  young 
lawyer  was  summoned  from  his  briefs  and  his  cases,  from 
his  books  and  his  precedents,  to  a  nobler  and  more 
enlarged  field  of  action.  Nor  did  John  Jay  turn  an 
unwilling  ear  to  the  summons.  While  others  hesitated 
and  wavered,  while  some  of  his  own  friends  and  inti- 
mate associates  counselled  submission  or  passive  non- 
resistance,  his  voice  was  raised  among  tlie  first  in  oppo- 
sition to  the  arbitrary  measures  of  Great  Britain.  On 
the  16th  of  May,  1774,  Mr.  Jay  attended  thelirst  meeting 
of  the  citizens  of  New  York  called  to  ''consult  on 
measures  proper  to  be  j^ursued  in  consequence  of  the 
late  extraordinary  advices  received  from  England."  The 
result  of  that  meeting  was  the  appointment  of  a  com- 
mittee of  fifty,  of  which  Jay  was  one,  and  a  subsequent 
rei)ort,  said  to  be  from  his  pen,  whi(*h  recon) mended  the 
convocation  of  a  Congre.ss  ((f  deputies  from  the  thirteen 
colonies. 

Sc-haack.  The  older  members  of  the  l)ar  also  re^ilarly  attended  and  par- 
ticipated in  these  discussions  and  argunlents,  and  among  them  are  found 
the  names  of  those  veteran  hxwyers,  William  Smith,  Sanuiel  Jone«,  William 
Livingston,  Benjamin  Kissam,  John  M.  Scott,  and  Richard  Morris. 

*The  author  of  the  Life  of  W^illiam  Livingston  thinks  we  have  lost  very 
little  in  this  respect.  "An  examination  of  Mr.  Livingston's  registers  and 
business  letters,"  he  says.  "  would  nuich  tend  to  diminish  any  regret  which 
may  Ix*  felt  for  the  want  of  colonial  reports.  A  great  number  of  the  cases 
are  suit^  for  the  collection  of  debts  owned  by  Engli>h  merchants;  and 
causes  under  the  comj)lex  law  of  ejectment,  now  so  happily  exploded,  form 
another  large  class." — Sahjirick'A  Life  of  IJviitfjHtoii,  j).  71. 
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The  recommendation  was  adopted.  A  Congress  was 
called  and  convened  at  PhUadelphia,  on  the  5th  of  Sep- 
tember, 1774.  Jay  was  elected  a  member  from  New 
York,  and  took  his  seat  on  the  first  day  of  the  session. 
Though  one  of  the  youngest  members  of  the  congress, 
being  then  only  in  his  twenty-ninth  year,  he  was  placed 
upon  the  committee  to  draft  an  address  to  the  people  of 
Great  Britain.  That  celebrated  address  is  from  his  pen. 
It  had  been  composed  and  wiitten  by  Jay  in  the  room  at 
an  obscure  tavern.  It  was  reported  to  Congress  by  Mr. 
Livingston,  and  adopted  as  the  work  of  the  entire  com- 
mittee, and  its  paternity  was  not  immediately  known. 

Jefferson  attributed  it  to  Gov.  Livingston,  by  whom  it 
had  been  reported,  as  chairman  of  the  committee,  and 
told  that  gentleman  that  he  regarded  it  as  "  the  produc- 
tion of  the  finest  pen  in  America."  The  author  of  the 
life  of  Jefferson  states,  that  this  coming  to  the  ears  of 
Mr.  Jay,  he  was  at  some  pains  to  set  Jefferson  right  in 
the  matter  and  assert  his  own  claims  to  its  authorship. 

Of  the  proceedings  of  this  Congress  it  is  not  necessary 
now  to  speak.  It  was  composed  of  fifty-five  members. 
Among  them  were  the  distinguished  orators  from  Vir- 
ginia, Patrick  Henry  and  Richard  Henry  Lee.*  The 
debate  was  opened  by  Mr.  Henry  in  a  speech  of 
matchless  power  and  eloquence— a  vivid  and  glaring 
description  of  which  has  been  drawn  by  the  graphic  pen 
of  Mr.  Wirt.  Richard  Henry  Lee  followed,  and  charmed 
with  his  graceful  eloquence  an  audience  that  had  been 
spell-bound  by  the  more  potent  declamation  of  his  col- 
league. As  he  closed,  Mr.  Chase,  a  delegate  from  Mary- 
land, whispered  into  the  ear  of  one  of  his  colleagues, 
"we  may  as  well  go  home;  we  cannot  legislate  with 
these  men.''  The  whole  assembly  seemed  to  acknowl- 
edge their  superiority.  Lee  was  made  chairman  of  the 
committee  to  prepare  the  address  to  the  people  of  Great 
Britain  ;  and  Henry  of  the  committee  to  prepare  the 

*  Prof.  Tucker  remarks  in  his  Life  of  Jefferson,  that  though  Henry  and 
Lee  bore  the  palm  for  eloquence  in  debate,  yet  "for  that  of  the  pen,  the 
first  place  must  unquestionably  be  awarded  to  Mr.  Jay,  of  New  York." 


JOHN   JAY.  11 

address  to  the  King.  It  soon  became  apparent,  however, 
that  their  superiority  consisted  in  powers  of  elocjuence 
alone.  The  address  of  Lee  fell  far  short  of  the  high 
expectations  that  had  been  raised.  Its  reading  disap- 
pointed the  whole  assembly.  "After  all,"  remarked 
Mr.  Chase,  with  that  quick  perception  and  ready  bold- 
ness which  so  strongly  characterized  his  mind,  **  they  are 
but  men,  and  very  common  men^  too'^'"^  After  some 
faint  and  equivocal  compliments,  the  address  was  laid 
on  the  tiible,  and  Gov.  Livingston  and  John  Jay  were 
appointed  upon  the  committee.  The  result  was,  as  we 
have  seen,  the  production  of  an  address  which  the  Con- 
gress adopted — an  address  worthy  of  the  men  and  of 
the  occasion,  and  fully  equal  to  the  crisis  which  called  it 
forth. 

Mr.  Jay  was  now  actively  and  warmly  enlisted  in  the 
cause  of  the  Colonies.  A  full  review  of  his  career  from 
the  time  when  he  first  took  his  seat  as  a  delegate  in 
Congress  to  the  period  when  he  accepted  the  Spanish 
mission,  would  comprise  a  record  of  the  history  of  the 
Colonial  struggle.  The  limits  of  the  present  sketch 
will  not  permit  a  detail,  much  less  a  discussion  of  these 
stirring  events,  and  all  that  can  be  admitted  here,  is  to 
indicate  generally  and  briefly,  the  part  taken  in  them  by 
the  subject  of  this  memoir. 

The  first  Revolutionary  Congress,  after  a  brief  session, 
adjourned  to  meet  again  on  the  10th  of  May  in  the  fol- 
lowing year.  Accordingly,  at  that  time,  the  Congress 
assembled  at  Philadelphia.  It  continued  its  session, 
with  the  exception  of  a  brief  recess  in  \\\^  month  of 
August,  during  the  remainder  of  the  year.  The  decisive 
action  which  attended  the  deliberations  of  this  Congress 
is  well-known.  The  crisis  was  now  at  hand — the  battle 
of  Lexington  had  been  fought — the  alternative  presented 
was  armed  resistance,  or  abject  submission  and  slavery. 
A  new  set  of  ideas  seemed  to  have  been  developed.  The 
reyolutionary  mind  had  been  ripened  and  matured  in  a 

*  Wirt's  Life  of  Patrick  llcurv. 
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day.  A  profound  lesson  of  experience  had  been  learned, 
and  a  vast  stride  taken  in  the  direction  of  Colonial 
independence.  It  was  no  longer,  as  at  the  opening  of 
the  first  Congi-ess,  a  question  of  non-importation — of 
peaceable  remonstrance.  Tlie  aspect  of  affairs  had 
changed,  and  it  had  become  a  question,  which  might 
well  have  made  the  boldest  hesitate,  of  armed,  open, 
determined,  and  manly  resistance.  But  the  men  of  the 
Continjental  Congress  did  not  falter.  The  crisis  was  met, 
boldly  and  manfully  ;  an  anny  was  organized ;  Wash- 
ington appointed  commander-in-chief ;  subordinate  offi- 
cers nominated,  among  whom,  on  motion  of  Mr.  Jay, 
John  Sullivan,  a  modest  and  unobtrusive  delegate  from 
New  Hampshire,  was  commissioned  a  Brigadier-General 
in  the  American  army. 

The  important  part  taken  by  Mr.  Jay  in  the  delibera- 
tions of  this  Congress  must  be  passed  hastily  over,  and 
I  can  barely  allude  to  a  few  prominent  public  acts  in 
which  he  was  engaged.  His  active  and  vigorous  pen 
was  almost  ceaselessly  at  work,  and  his  voice  was  fre- 
quently heard  in  the  deliberations  of  the  assembly.  He 
was  a  member  of  the  committee  which  prepared  the  Dec- 
laration setting  forth  the  causes  and  necessity  of  the 
Colonies  taking  up  arms.*  He  was  also  upon  the  com- 
mittee appointed  to  carry  out  the  measure  originated  by 
himself,  of  presenting  a  petition  to  the  sovereign  to 
redress  the  grievances  of  the  Colonies,  the  rejection  of 
which  left  no  alternative  but  armed  resistance.  By  direc- 
tion of  Congress  he  prepared  an  address  to  the  people  of 
Canada.  He  also  wrote  the  celebrated  address  to  the 
l)eople  of  Jamaica  and  Ireland,  in  which  he  depicted  in 
vivid  colors  the  injuries  which  the  Colonies  had  suffered, 
and  traced  the  origin  of  their  rights  and  the  grounds  of 
their  resistance. 


*\Mr.  Jefferson  and  Mr.  Dickinson  were  subsequently  added  to  this  com- 
mittee. The  address  of  the  committee  was  drawn  by  Jefferson,  but  being 
considered  *' too  bold,"  it  was  remodelled  by  Mr.  Dickinson.  It  is  a  re- 
markable fact  that  this  address,  though  reported  only  a  year  before  the 
Declaration  of  Independence,  disclaims  all  design  to  dissolve  the  union 
between  Great  Britain  and  the  Colonies. 
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Though  a  less  prominent  member  of  this  Congress  than 
some  of  his  distinguished  com  patriots — though  neither  a 
Henry,  a  Rutledge,  nor  an  Adams,  in  the  rare  gifts  of  an 
impassioned  eloquence — still  it  is  not  claiming  too  high 
a  distinction  for  the  zeal,  patriotism,  ability,  and  modest 
worth  of  John  Jay,  to  place  him  in  the  very  front  rank 
of  those  illustrious  men  who  laid  the  foundations  of  the 
Republic. 

The  Continental  Congress,  it  is  well  known,  was  a  mere 
convention  of  delegates,  a  body,  organized,  it  is  true, 
but  without  specific  objects,  real  authority,  or  detinite 
powers.  The  Congress  was  of  itself  neither  a  sover- 
eignty nor  the  representative  of  a  sovereignty.  The 
union  of  the  colonies  was  little  more  than  a  league,  and 
even  after  the  declaration  of  independence  it  was  a  league 
scarcely  of  independent  States,  for  though  social  institu- 
tions remained,  yet  the  political  fabric  had  been  swei)t 
away  by  revolution,  and  the  labor  of  organization  and 
reconstruction  was  yet  to  be  done.  This  was  the  work 
of  some  of  the  best  and  wisest  men  in  the  respective 
States  of  the  confederacy.  In  the  State  of  Ne\v  York  it 
was  eminently  the  work  of  John  Jay. 

While  yet  a  delegate  in  Congress,  Mr.  Jay  had  been 
elected,  in  the  month  of  April,  1776,  to  the  New  York 
Colonial  Convention.  He  took  his  seat  in  that  body  on 
the  2oth  of  May,  without  resigning  his  commission  a^  a 
member  of  Congress.  It  seems  to  have  been  his  inten- 
tion to  return,  but  the  New  York  Convention  required 
his  attendance,  and,  as  he  informs  his  colleague,  Mr. 
Duane,  ''directed  me  not  to  leave  them  till  further  or- 
ders." And  thus  he  was  deprived  of  the  honor  of  affix- 
ing his  signature  to  the  Declaration  of  Independence. 
But  while  his  name  is  not  attached  to  that  noble  instru- 
ment, the  records  of  the  New  York  Provincial  Conven- 
tion attest  the  warmth  and  ardor  of  his  approval  of  the 
act.  From  the  committee  to  which  it  was  referred  in  the 
Convention,  Mr.  Jay  as  chairman  reported  immediately 
the  following  resolution,  which  was  unanimously 
adopted: 
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^'  Resolved^  unaiiiniously,  ^That  the  reasons  assigned 
by  the  Continental  Congress  for  declaring  these  united 
Colonies  free  and  independent  States,  are  cogent  and 
conclusive,  and  that  while  we  lament  the  cruel  necessity 
which  has  rendered  that  measure  unavoidable,  we  ap- 
prove the  same,  and  will  at  the  risk  of  our  lives  and 
fortunes,  join  with  the  other  colonies  in  supporting  it." 

This  resolution  was  adopted  on  the  day  of  the  opening 
of  the  Convention,  July  9  th,  1776.  It  is  somewhat 
remarkable  that  though  Chancellor  Livingston  was  a 
member  of  the  committee  which  drafted  the  Declaration 
of  Independence,  of  which  Jefferson  was  chairman,  yet 
his  name  is  not  found  attached  to  that  instrument.  The 
fact  is,  that  though  the  declamtion  purports  to  be  ''  the 
unanimous  declaration,"  etc.,  yet  the  Chancellor  and 
some  other  members  of  Congress  thought  it  premature. 
Indeed  the  whole  New  York  delegation  asked  and  ob- 
tained leave  to  retire,  on  the  ground,  that  having  been 
appointed  when  a  reconciliation  with  Great  Britain  was 
possible,  they  did  not  regard  themselves  as  empowered 
to  sign  this  important  manifesto.  None  of  the  New 
York  members  signed  it  until  after  it  was  approved  by 
the  New  York  Convention ;  and  it  was  not  until  the  15th 
of  July  that  their  signatures  were  actually  placed  to  the 
Declaration.  To  John  Jay,  therefore,  though  his  name 
does  not  appear  attached  to  that  celebmted  instrument, 
is  justly  due  the  credit  of  having  promptly  and  boldly 
taken  the  first  official  step  toward  the  recognition  by  the 
State  of  New  York  of  American  Independence. 

The  new  State  Convention  was  called  in  pursuance  of 
a  resolution  of  the  Continental  Congress,  recommending 
to  the  respective  Colonies  the  adoption  of  independent 
governpients.  The  fonner  Assembly,  to  which  Mr.  Jay 
had  been  summoned  from  his  seat  in  Congress,  having 
been  convened  while  the  Colony  was  yet  under  the  gov- 
ernment of  the  Crown,  had  been  established  for  the'  sole 
purpose  of  opposing  the  encroachments  of  the  British 
parliament,  and  not  with  a  view  of  declaring  the  Colony 
independent  and  establishing  a  new  form  of  government. 
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To  remove  all  doubts  wheth^  the  Assembly  was  invested 
with  authority  to  deliberate  and  act  upon  these  import- 
ant questions,  the  Colonial  assembly,  on  the  31st  of  May, 
had,  on  motion  of  Mr.  Jay,  called  a  Convention  to  con- 
stitute and  establish  a  new  government.  This  body  met 
at  White  Plains  on  the  9th  of  July,  1776,  and,  as  has 
been  noticed,  immediately  ratified  and  confirmed  unani- 
mously the  Declaration  of  the  Independence  of  the  Col- 
onies. This  first  decisive  step  having  been  taken,  noth- 
ing remained  but  to  establish  a  constitution  and  organize 
the  new  government. 

The  Convention  comprised  a  large  share  of  the  best 
intellect' and  worth  of  the  Colony.  Mr.  Jay  found  him- 
self associated  with  such  men  as  Philip  Livingston  and 
James  Duane  of  New  York,  Robert  R.  Livingston  of 
Dutchess,  the  future  Chancellor,  Leonard  Gansevoort 
and  Robert  Van  Rensselaer  of  Albany,  Gouvemeur 
Morris,  Pierre  Van  Cortland  t  and  Lewis  Morris  of  West- 
chester. It  is  certainly  no  small  compliment  to  the  abil- 
ity and  character  of  Mr.  Jay,  still  a  young  man,  but  lit- 
tle more  than  thirty  years  of  age,  that  in  a  Convention 
numbering  among  its  members  such  men  as  the  Livings- 
tons, the  Morrisses,  and  their  illustrious  associates,  he 
should  have  been  selected  as  the  delegate  to  be  charged 
with  the  responsible  and  arduous  duty  of  drafting  a  Con- 
stitution for  the  new  Commonwealth.  Being  assigned 
this  duty  and  placed  at  the  head  of  the  committee  cre- 
ated for  that  purpose  during  the  first  month  of  the  Con- 
vention, he  at  once' directed  the  whole  power  of  his  mind, 
and  the  resources  of  his  political  experience  and  judicial 
learning  to  attain  the  great  end  in  view,  namely  the 
drafting  of  a  Constitution  fit  to  be  established  as  the 
fundamental  law  of  a  free  people. 

It  may  here  be  remarked,'  that  the  idea  of  a  written 
Constitution^  emanating  from  and  sanctioned  by  the 
people,  as  the  basis  of  government  and  political  and 
social  rights,  if  not  entirely  a  novel  idea,  was  at  least, 
practically,  an  untried  experiment,  prior  to  the  forma- 
tion of  the  State  Constitutions.     It  had  been  hinted  at 
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and  partially  developed  by  some  of  the  liberal  writers 
and  statesmen  during,  and  subsequent  to,  the  period 
of  the  English  Revolution.  Vane,  Sidney,  and  Locke, 
had  successively  entertained  the  subject  as  an  abstract 
political  truth,  and  the  latter  had  even  attempted  its  prac- 
tical development.*  But  it  is  not  too  much  to  say  that  it 
remained  a  theory  only,  and  hitherto  no  successful  instance 
of  a  written  constitution  or  fundamental  law  had  existed 
in  Christendom.  The  Bill  of  Rights,  the  charters  of 
some  of  the  Colonies,  and  particularly  those  established 
in  one  or  two  of  the  proprietary  governments,  such,  for 
example,  as  the  "Concessions  of  the  proprietors  of  New 
Jersey  with  the  people  who  might  settle  or  plant  there,'' 
approximated  this  idea  of  a  \yritten  Constitution,  but  did 
not  wholly  realize  it.  The  Bill  of  Rights  was  in  the 
nature  of  a  compact  between  king  and  people;  the  Col- 
onial charters  were  royal  grants,  not  resting  upon,  but 
independent  of  the  i)opular  sovereignty;  the  proprietary 
governments  were  what  they  claimed  to  be,  cwicessions 
to  the  jDeople,  not  original  and  elementary  popular  rights. 
It  remained  for  the  Colonists  to  put  in  successful  opera- 
tion this  new  political  experiment,  in  the  formation  and 
organization  of  the  State  sovereignties — an  experiment, 
destined,  a  few  yeara  later,  to  be  crowned  with  complete 
success  in  the  adoption  of  the  Federal  Constitution. 

The  first  Constitution  of  the  State  of  New  York  was 
mainly  the  work  of  John  Jay.  It  was  reported  on  the 
6th  of  March,  1777,  and  adopted  on  the  20th  of  April  of 
the  same  year,  at  the  village  of  Kingston,  to  which  place 
the  Convention  had  removed.  This  Constitution,  which 
contained  for  nearly  half  a  century  the  fundamental  law 
of  the  State,  is  a  monument  to  the  memory  of  its  illus- 
trious author  more  lasting  than  a  monument  of  brass  or 
marble.     I  do  not  mean  to  assert  that  the  Constitution 


*  In  the  Carolina  colonies.  This  curious  Constitution,  almost  as  elabor- 
ate, unique  and  original  in  its  way  as  that  remarkable  insti-ument  which 
more  than  a  century  afterward  Sieyes  presented  to  Bonaparte,  was  adopted 
by  the  Proprietaries,  but  after  a  few  years  wasted  in  attempting  to  put  it 
into  practical  operation  it  proved  itself  a  miserable  failure,  and  was  aban- 
doned. 
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was  all  that  it  viigJit  haioe  been — that  it  was  a  perfect 
production — that  it  contained  no  imperfections  and  no 
errors.  On  the  contrary,  experience  demonstrated  the 
necessity  of  amendment ;  a  trial  of  forty Hve  years  proved 
that  it  was  susceptible  of  material  alterations  ;  the  pro- 
gress of  the  age  and  the  march  of  liberal  ideas  opened 
the  door  to  improvement ;  but  it  is  not  too  much  to  say 
that  in  the  circumstances  under  which  this  Constitution 
was  i)romulgated,  and  in  view  of  the  habits,  customs, 
and  ideas  of  the  age,  it  was  an  original  and  vigorous,  as 
well  as  a  successful  innovation,  and  it  stamped  its  author 
as  a  bold  and  radical  but  judicious  reformer. 

All  the  guarantees  of  English  liberty  secured  in  the 
Bill  of  Rights  were  carefully  preserved  in  this  Constitu- 
tion,— the  trial  by  jury,  the  habeas  corpus,  and  the  priv- 
ilege of  the  accused  to  defend  by  counsel.  All  political 
power  was  declared  to  be  derived  from  the  people.  In 
addition  to  this,  the  free  exercise  and  enjoyment  of  relig- 
ious worship  was  established,*  and  the  right  of  the  peo- 
ple to  bear  arms  in  their  own  defence  recognized  and 
secured.  Ten  years  afterwards,  in  the  Federal  Conven- 
tion, Hamilton  proposed,  and  sustained,  in  a  speech  of 
surpassing  power,  the  project  of  appointing  an  executive 
and  Senate,  to  hold  for  life  or  during  good  behavior.  But 
Jay,  even  at  this  early  day,  comprehended  the  more  cor- 
rect idea  of  popular  government.  The  New  York  Con- 
stitution provided  for  the  election  of  a^n  executive  to  hold 
office  for  three  years,  a  Senate  for  four  years,  and  an 
annual  Assembly.  The  voting  by  ballot  was  not  defi- 
nitely established ;  it  was  left  to  be  determined  by  the 
Legislature,  a  provision  which  may  be  regarded  as  the 

*Tn  reirard  lo  this  clause,  Mr.  Jay,  in  his  celebrated  chary^o  to  the  grand 
jury,  at  Kingston,  us<^s  these  noble  and  dignified  expressions:  *'Kver>'  mau 
is  permitted  to  consider,  to  ador(^  and  to  worship  his  Creator  in  the  man- 
ner most  agreeable  to  his  conscience.  No  opinions  are  dictated,  no  rules 
of  faith  prescribed,  no  preference;  given  to  one  sect  to  the  prejudice  of 
others."  *  *  *  *  '•  In  a  word,  the  Convention  by  whom  that  Consti- 
tution was  formed,  were  of  opinion  that  the  Gospel  of  Christ,  like  the  ark 
of  God,  would  not  fall,  though  unsupported  by  the  arm  of  flesh;  and  happy 
would  it  be  for  mankind  if  that  opinion  prevailed  more  generally." 
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eflPect  of  excessive  caution  and  prudence,  if  not  of  tim- 
idity, but  one  which  the  state  of  the  times  and  the  nov- 
elty of  the  experiment  at  that  day  might  justify.  So 
too  in  regard  to  the  property  qualification  attached  to 
the  elective  franchise,  and  the  qualifications  for  office, 
the  provisions  of  the  Constitution  fell  far  short  of  what 
we  now  regard  as  the  correct  and  legitimate  rule  of  polit- 
ical action,  but  at  that  day,  when  the  colonists  were  just 
emancipated  from  British  tutelage,  aud  aristocratic  cus- 
toms and  notions  of  hereditary  right  still  prevailed,  this 
section  of  the  Constitution  was  a  sensible  reform,  if  not 
a  radical  revolution.  The  provision  that  "a  wise  and 
discreet  freeholder  of  this  State  shall  be,  by  ballot,  elected 
governor,  by  the  freeholders  of  this  St-ate,  qualified  as 
before  described,  to  elect  Senators" — that  is  possessing 
a  freehold,  of  forty  pounds,  or  renting  a  tenement  of  the 
yearly  value  of  forty  sliillings, — was  but  a  step  from 
asserting  the  great  principle  of  universal  suffrage,  which 
was  established  by  the  Constitution  of  1821  as  the  basis 
of  representative  democracy. 

As  to  the  social  institutions  of  the  State,  the  Constitu- 
tion left  them  very  nearly  in  the  position  it  found  them. 
The  revolution  was  purely  political.  The  Convention 
did  not  undertake  to  meddle  with  the  laws  of  property, 
the  domestic  relations,  or  indeed  in  any  other  resjject 
with  the  judicial  polity  of  the  State.  Accordingly,  the 
Constitution  re-enacted  and  established  as  the  law  of  the 
State,  the  Common  law  of  England,  and  such  parts  of 
l^rior  statutes,  both  acts  of  Parliament,  and  acts  of  the 
Colonial  Legislature,  as  were  applicable  and  not  repug- 
nant to  the  Constitution,  with  the  restriction,  that  all 
such  parts  thereof  as  might  be  construed  ''to  establish 
or  maintain  any  particular  denomination  of  Christians 
or  their  ministers,  or  concern  allegiance  heretofore 
yielded  to,"  etc.,  be  abrogated  and  rejected. 

Such  were  the  main  features  of  the  Constitution  of 
1777.  It  may  be  remarked  that  Jay  himself  was  not 
entirely  satisfied  with  it.  The  vote  on  its  final  passage 
was  taken  during  his  temporary  absence  from  the  Con 
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Tention,  and  some  additional  sections  had  been  added 
which  he  disapproved ;  what  these  sections  were,  does 
not  clearly  appear.  He  intended  also,  he  says,  to  have 
moved  several  amendments,  one  for  the  support  of 
literature,  one  against  the  continuance  of  slavery  in  the 
State,  and  one  requiring  all  persons  taking  office  to 
swear  allegiance  to  the  government,  and  renounce  all 
allegiance  to  foreign  kings,  princes  and  states  in  all 
matters,  ecclesiastical  as  well  as  civil. 

Approving,  however,  the  main  features  of  the  new 
Constitution,  Mr.  Jay  devoted  his  best  efforts  to  the  task 
of  setting  it  i)ractically  in  operation.  In  tlie  organiza- 
tion of  the  courts  under  it,  the  Convention  tendered  him 
the  place  of  Chief-justice  of  the  Supreme  Court,  which 
he  at  once  accepted,  Livingston  being  at  the  same  time 
appointed  Chancellor.  The  Convention  then  adjourned, 
after  appointing  a  "Council  of  Safety,"  of  which  Jay 
was  a  member,  in  whose  hands  was  vested  the  absolute 
sovereignty  of  the  State  during  the  interim  between  the 
adjournment  and  the  organization  of  the  new  goverment. 
This  Committee  was  armed  with  plenary  and  unlimited 
power.  It  was  indeed  an  arbitrary  dictatorship.  The 
crisis  was  such  as  seemed  to  demand  it,  for  the  darkest 
hour  of  the  revolution  had  come.  That  power  was 
exercised  vimn'ouslv,  but  wiselv  and  discreet! v.  It  was 
wielded  with  tremendous  effect,  but  not  abused.  It  was 
the  power  which  in  a  similar  case  was  lodged  by  the 
French  Convention  in  the  hands  of  the  Committee  of 
Public  Welfare,  but  it  was  used  for  wiser  and  better 
ends,  for  there  were  no  Couthons  and  Robespierres  upon 
the  New  York  Council  of  Safety.  The  measures  a(l()i)ted 
agjunst  the  royalists  were  such  as  the  exig^n(*y  of  the 
times  demanded.  They  were  vigorous,  stringent,  severe. 
The  jails  and  chinches  were  tilled  with  piisoners.  Bjm- 
ishment  and  confiscation  became  the  order  of  the  day. 
But  these  measures,  though  harsh  and  rigorous  were 
tempered  with  as  much  mildness  as  the  nature  of  the 
case  would  admit.  No  member  of  that  Committee,  and 
least  of  all  John  Jay,  is  liable  to  the  charge  of  wielding 
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political  power  for  the  purposes  of  individual  oppres- 
sion. 

One  of  the  finest  traits  in  the  character  of  Jay  was  the 
warmth  of  his  social  feelings,  and  the  constancy  of  his. 
friendships.  Adversity  never  separated  him  from  hia 
early  associates,  nor  did  i^olitical  differences  cause  him 
to  forget  the  attachments  of  other  days.  It  was  during 
the  administration  of  the  Council  of  Safety  that  the  for- 
midable invasion  of  Burgoyne  threatened  the  safety  of 
New  York.  General  Philip  Schuyler  at  that  time  had 
command  of  the  army  of  the  north.  Jay  was  the  friend 
of  Schuyler ;  he  knew  and  appreciated  the  worth,  the 
patriotism,  the  chivalric  honor,  of  that  brave  officer  and 
gallant  gentleman.  In  a  moment  of  weakness,  Congi'ess,. 
yielding  either  to  false  and  malicious  representations,  or 
a  timid  policy,  recalled  Schuyler  at  the  very  moment 
when  victory  was  within  his  grasp,  and  placed  Gates  in. 
command.  Schuyler  felt  the  indignity,  but  with  the 
generous  magnanimity  of  his  character,  sacrificing  every 
personal  feeling  tg  the  cau«e  of  his  country,  cheerfully 
co-operated  with  the  plan  of  the  campaign,  and  aided 
Gen.  Gates  to  reap  the  laurels  which  justly  bel6nged  to 
himself.  Among  the  friends  who  adhered  through  good 
and  through  evil  report  to  Schuyler,  and  who  never 
failed  to  vindicate  his  reputation,  none  was  truer  or  more 
faithful  than  Jay.  Sharing  the  same  ancestral  blood,  the 
blood  of  the  early  Dut<;h  settlers  of  the  colony,  and 
satisfied  with  the  entire  correctness  of  Schuyler's  con- 
duct, as  well  as  the  purity  of  his  motives.  Jay  did  not 
conceal  his  indignation  at  this  act  of  injustice.  In  a 
letter  to  Mr.  Duane,  then  in  Congress,  he  expresses  what 
he  conceives  to  be  the  true  reason.  ^'General  Schuyler 
is  recalled,"  he  say,  "  to  humor  the  eaMern  people,  who 
declare  that  their  militia  will  not  fight  under  his  com- 
mand.'- The  warmth  of  his  friendship,  and  the  delicacy 
of  his  symi)athy,  are  beautifully  expressed  in  two  or 
three  letters  to  Schuyler  himself  about  this  period.  In 
one  of  these,  written  some  months  after  the  victory  of 
Saratoga,  and  while  the  laurels  were  yet  fresh  and  green 
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"apon  the  brow  of  the  commanding  general,  Jay,  with 
his  accustomed  delicacy  of  expression,  ventures  to  pre- 
dict what  the  future  has  fully  realized,  and  posterity 
cordially  admits.  "Justice  will  yet  take  place,  and  I  do 
not  despair  of  seeing  the  time  when  it  will  be  confessed 
that  the  foundation  of  our  success  in  the  northern  de- 
partment was  laid  by  the,  i^resent  commander's  prede- 
cessor. • ' 

Xot  only  to  political  associates,  but  even  to  political 
opponents,  did  Jay  evince  the  kindliness  of  a  generous 
nature  ;  and  he  never  failed  to  resi)ond  to  the  recollec- 
tions of  early  attachments.  Few  among  the  revolution- 
ary leaders  originated,  advocated,  and  carried  out  more 
stringent  and  effective  measures  against  the  royalists  and 
the  disaffected,  and  yet  he  was  never  deaf  to  the  voice  of 
private  friendship,  and  never  disregarded  the  appeal  of 
one  to  whom  he  had  been  kindly  attached  in  other  days. 
To  his  old  classmate  at  King's  College,  Peter  Van 
SclKiack,  who  had  from  conscientious  motives  declined 
taking  a  part  with  the  colonists,  he  writes  with  a  feeling 
of  the  liveliest  interest ;  and  the  cordial  intercourse  is 
renewed  when  one  is  tlie  honored  representative  of  his 
country,  and  the  other  an  exile  in  a  foreign  land.  To 
Col.  De  Lancey,  who  had  taken  arms  in  the  royal  cause, 
and  who  was  a  prisoner  on  parole,  he  writes  during  the 
troubles  of  1778:  ''  The  friendship  which  subsisted  between 
us  is  not  forgotten  ;  nor  will  the  good  offices  formerly 
done  bv  yourself  and  family  cease  to  excite  my  <^ratitude. 
How  far  you  may  be  comfortable  and  eas}^  I  know  not. 
It  is  my  wish,  and  shall  be  my  endeavor,  that  it  be  as 
much  so  as  may  be  consistent  with  the  interest  of  that 
great  cause  to  which  I  have  devoted  every  tiling  I  hold 
dear  in  this  world.*' 

John  Jay  was  a  revolutionist,  but  no  terrorist.  He 
•was  resolute,  stern,  and  inflexible,  but  not  proscrii)tive. 
His  was  the  uncomj^romising  action  based  upon  princi- 
ple, not  promoted  by  personal  enmity.  He  had  not  a 
grain  of  bitferness  in  him,  not  a  drop  of  malice,  not  the 
slightest  tincture  of  vindictiveness.     Firm,  resolute,  and 
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unbending,  but  equable,  magnanimous,  generous  and 
just,  a  man  to  suffer,  mther  than  do  a  wrong,  like  Aris- 
tides  he  would  have  calmly  written  his  own  name  upon 
the  shell,  and  without  a  regret  or  a  sigh,  have  retired 
into  banishment. 

The  new  State  government  went  into  operation  in  Sep- 
tember, 1777.  Jay  having  refused  to  be  a  candidate  for 
Governor,  George  Clinton  was  elected  to  that  office,  and 
Pierre  Van  Cortlandt,  ^  Lieutenant-  Governor.  W  alter 
Livingston  was  chosen  speaker  of  the  Assembly.  The 
Legislature  promptly  re-appointed  Mr.  Jay  Chief-Jus- 
tice of  the  Suipreme  Court,  and  Robert  R.  Livingston 
Chancellor. 

It  was  but  a  few  days  before  this  re-appointment  that 
the  Chief-Justice  held  the  first  court  under  the  State 
Constitution.  -It  met  at  the  village  of  Kingston,  on  the  9th 
of  September,  1777.  The  circumstances  under  wliich  it 
had  convened  were  peculiar.  The  independence  of  the 
State  had  been  declared,  but  that  independence  had 
not  been  established.  A  powerful  army  under  Bur- 
goyne  was  approaching  Albany  ;  another  army  was  pre- 
paring to  advance  up  the  Hudson  to  effect  a  junction 
with  the  first,  and  in  a  few  weeks  after,  actually  destroyed 
the  very  village  in  which  the  court  was  assembled-  To- 
administer  justice  under  the  authority  of  the  State  was^ 
a  crime  and  a  treason  against  the  British  government, 
still  claiming  jurisdiction.  It  required,  therefore,  a  por- 
tion of  that  same  unflinching  resolution,  and  sublime 
moral  courage,  which  nerved  the  men  who  declared  the 
independence  of  the  colonies,  to  carry  out  fully  and 
effectively  this  novel  undertaking.  The  Chief-Justice 
was  equal  to  the  task.  He  did  not  liesitate.  he  did  not 
doubt.  He  had  entire  faith  in  the  success  of  the  revolu- 
tion ;  faith  in  the  people  ;  faith  in  the  new  Constitution 
which  had  been  adopted ;  faith  in  the  ultimate  issue  of 
the  contest.  He  presided  during  the  session  of  the  court 
with  a  calm  dignity,  an  intrepid  courage,  a  confident 
assurance  of  rectitude  which  did  not  fail  to  impress  itself 
upon  the  people.     His  charge  to  the  Grand  Jury  w^as- 
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such  as  it  might  have  been  if  tlie  independence  of  the 
State  had  been  ah'eady  acknowledged,  and  the  foot  of 
the  enemy  no  longer  desecrated  American  soil.  The  fol- 
lowing passages  are  worthy  of  remark : 

"It  affords  me,  gentlemen,  very  sensible  pleasure  to  con- 
gi*atulate  you  on  the  dawn  of  that  free,  mild,  and  equa- 
ble government  which  now  begins  to  rise  and  break  from 
amid  those  clouds  of  anarchy,  confusion,  and  licentious- 
ness which  the  arbitraryand  violent  domination  of  Great 
Britain  had  spread  in  greater  or  less  degree  throughout 
this  and  the  other  American  States.  This  is  one  of  those 
signal  instances  in  which  the  Divine  Providence  has  made 
the  tymnny  of  princes  instrumental  in  breaking  the 
chains  of  their  subjects,  and  rendered  the  most  inhuman 
designs  productive  of  the  best  consequences  to  those 
agjiinst  whom  they  were  intended. 

*' The  infatuated  so vereign  of  Great  Britain,  forgetful 
that  kings  were  the  servants,  not  the  proprietors,  and 
ought  to  be  the  fathers,  not  the  incendiaries  of  their  peo- 
ple, hath,  by  destroying  our  former  constitutions,  enabled 
us  to  erect  more  eligible  systems  of  government  on  their 
ruins  ;  and  by  unwarrantable  attempts  to  bind  us  in  all 
cases  whatever,  has  reduced  us  to  the  happy  necessity  of 
being  free  from  his  control  in  any. 

''  Whoever  compares  our  present  with  our  former  Con- 
stitution, will  find  abundant  reason  to  rejoice  in  the  ex- 
change, and  readily  admit  that  all  the  calamities  incident 
to  this  war  will  be  amply  compensated  by  the  many 
blessings  flowing  from  this  glorious  revolution — a  revolu- 
tion which  in  the  course  of  its  rise  Jind  progi'ess  is  distin- 
guished by  so  many  marks  of  the  Divine  favor  and 
interposition  that  no  doubt  can  remain  of  its  being  finally 
accomplished." 

The  Chief-Justice,  after  commenting  upon  several  fea- 
tures of  the  new  Constitution  in  terms  of  inuiualified 
approbation,  particularly  that  relative  to  the  rights  of 
conscience  and  private  judgment  in  matters  of  religion, 
and  freedom  of  religious  worship,  remarks: 

"  But  let  it  be  remembered,  that  whatever  marks  of 
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wisdom,  experience,  and  patriotism  there  may  be  in  your 
Constitution,  yet  like  the  beautiful  symmetry,  the  just 
proportion,  and  elegant  forms  of  our  first  parents  before 
their  Maker  breathed  into  them  the  breath  of  life,  it  is 
yet  to  be  animated,  and  till  then  may  indeed  excite  admi- 
ration, but  will  be  of  no  use.  From  the  people  it  must 
receive  its  spirit,  and  by  them  be  quickened.  Let  virtue, 
honor,  the  love  of  liberty  and  of  science  be  and  remain 
the  soul  of  this  Constitution,  and  it  will  become  the 
source  of  great  and  extensive  happiness  to  this  and  future 
generations.  Vice,  ignorance,  and  want  of  vigilance  will 
be  the  only  enemies  able  to  destroy  it.  Against  these  be 
forever  jealous." 

Mr.  Jay  retained  the  office  of  Chief-Justice  of  the 
Supreme  Court  two  years.  He  did  not,  however,  actively 
discharge  its  duties  during  the  whole  of  the  period.  On 
the  10 til  of  November,  1778,  the  Legislature  elected  him 
a  delegate  to  represent  the  State  in  Congress.  By  the 
Constitution,  a  Judge  of  the  Supreme  Court  was  loro- 
hibited  from  holding  any  other  oflSce,  excei)t  that  of 
delegate  in  Congress,  on  a  special  occasion.  The  con- 
troversy respecting  the  "New  Hampshire  Grants"  hav- 
ing arisen,  this  was  voted  a  special  occasion^  and  the 
Chief- Justice  was  delegated  to  Congress  without  vacating 
his  seat  on  the  bench.  On  the  10th  of  December,  three 
davs  after  he  took  his  seat,  he  was  chosen  President  of 
Congress.  Conceiving  his  continued  residence  at  Phila- 
delphia inconsistent  with  the  discharge  of  the  duties  6f 
Chief- Justice  of  the  Supreme  Court  of  New  York,  Mr. 
Jay  during  the  following  year  resigned  his  Judical  oflSce. 
Governor  Clinton  at  first  refused  to  receive  the  resigna- 
tion. Mr.  Jay,  however,  persisted ;  and,  after  some 
delay,  the  resignation  was  accepted  ;  thenceforth  he  de- 
voted his  entire  services  to  the  duties  connected  with  his 
attendance  in  Congress. 

Mr.  Jay  retained  his  place  as  President  of  Congi'ess 
nearly  a  year,  during  which  time  he  discharged  its  duties 
with  a  dignity,  an  urbanity,  and  an  impartiality,  which 
commanded  universal  respect.     The  subject  of  the  cur- 
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rency,  and  the  emission  of  bills  of  credit,  at  that  time, 
attracted  the  serious  attention  of  Congress.  The  depre- 
ciation of  the  currency  and  the  prostration  of  public 
credit  was  appalling.  Congress  was  literally  bankrupt, 
and  the  means  of  continuing  the  contest  seemed  no  where 
to  be  found.  Besides  the  sum  of  nearly  forty  millions 
of  dollars  borrowed  abroad.  Congress  had  put  in  circula- 
tion bills  to  the  enormous  amount  of  $160,000,000,  for 
the  payment  of  which  the  public  faith  was  pledged. 
This  paper  currency  had  become  absolutely  worthless, 
so  much  so  that  it  was  literally  true,  as  was  remarked  at 
the  time,  that  a  cart-load  of  provisions  could  be  pur- 
chased only  with  a  cart-load  of  money.  In  this  emer- 
gency. Congress,  feeling  the  necessity  of  at  once  replen- 
ishing the  public  treasury  and  restoring  the  public  confi- 
dence, passed  a  resolution  that  no  more  bills  should  be 
issued  than  suflScient  to  make  the  entire  sum  §200,000,000. 
A  resolution  was  also  passed  calling  upon  the  States  for 
supplies  by  State  loans  and  taxes,  and  the  President, 
Mr.  Jay,  was  directed  to  prepare  an  address  to  the  people 
of  the  respective  States  of  the  confedei*acy,  in  regard  to 
these  objects.  Tliat  celebrated  and  justly  admired  paper, 
the  ''Circular  letter  from  Congress  to  their  Constituents/' 
bears  date  on  the  13th  September,  1779,  and  is  signed  by 
Jay  as  President  of  the  Congress.  It  is  a  clear  and  forci- 
ble statement  of  the  condition  of  affairs,  particularly 
with  reference  to  the  question  of  finance,  and  a  most 
ardent  and  earnest  appeal  to  the  people  and  the  States, 
to  stand  by,  assist,  and  sustain  the  honor  of  the  confed- 
eracy. Not  the  least  noticeable  feature  in  this  admirable 
address  is  the  bold  and  courageous  spirit,  the  tone  of 
calm,  well  grounded  confidenceas  to  the  ultimate  success 
of  the  struggle,  i^ervading  it.  Not  for  an  instant  does 
the  author  intimate  a  doubt  as  to  the  ability  of  the  States 
to  maintain  the  independence  they  had  so  boldly  declared. 
''That  the  time  h^  been,"  he  remarks,  "when  honest 
men  might,  without  being  charged  with  timidity,  have 
doubted  the  success  of  the  present  revolution  we  admit; 
but  that  period  is  past.     The  independence  of  America 
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is  now  fixed  as  fate,  and  the  petulent  efforts  of  Britain 
to  break  it  down  are  as  vain  and  fruitless  as  the  raging^ 
of  the  waves  which  beat  against  her  cliffs."  The  appeal 
to  the  people  of  the  States  to  sustain  the  honor  of  the 
Confederacy,  to  provide  for  continuing  the  revolutionary 
army  in  the  field,  and  at  least  to  share  with  France  the 
glory  of  achieving  American  independence,  is  eloquent, 
impassioned,  and  spirit-stirring  ;  in  short,  is  worthy  the 
classic  and  vigorous  pen  of  John  Jay.  The  following 
are  its  closing  sentences  : 

''The  war,  though  drawing  fast  to  a  successful  issue, 
still  rages.  Disdain  to  leave  the  whole  business  of  your 
defence  to  your  ally.  Be  mindful  that  the  brightest 
prospects  may  be  clouded,,  and  that  prudence  bids  us  be 
prepared  for  every  event.  Provide,  therefore,  for  con- 
tinuing your  armies  in  the  field  till  victory  and  peace 
shall  lead  them  home;  and  avoid  the  reproach  of  permit- 
ting the  currency  to  depreciate  in  your  hands,  when,  by 
yielding  a  part  to  taxes  and  loans,  the  whole  might  have 
been  aj)preciated  and  preserved.  Humanity,  as  well  as 
justice,  makes  this  demand  on  j^ou.  The  complaints  of 
ruined  widows,  and  the  cries  of  fatherless  children,  whose 
whole  support  has  been  placed  in  your  hands,  and  melted 
away,  have  doubtless  reached  you  ;  take  care  that  you 
ascend  no  higher.  Rouse,  therefore  ;  strive  who  shall  do 
most  for  his  country ;  rekindle  that  fiame  of  patriotism, 
which  at  the  mention  of  disgrace  and  slavery,  blazed 
throughout  America,  and  animated  all  her  citizens  ;  de- 
termine to  finish  the  contest  as  you  began  it,  honestly 
and  gloriously.  Let  it  never  be  said  that  America  had 
no  sooner  become  independent  than  she  became  insolvent, 
or  that  her  infant  glories  and  growing  fame  were  obscured 
and  tarnished  bv  broken  contracts  and  violated  faith  in 
the  very  hour  when  all  the  nations  of  the  earth  were 
admiring  and  almost  adoring  the  si:)lendor  of  her  rising." 

Mr.  Jay  was  now  about  to  enter  ui)on  a  different,  and 
if  i^ossible,  a  more  arduous  and  responsible  sphere  of 
action.  Tried  in  the  revolutionary  cause,  and  in  every 
branch  of  legislative  and  executive  service,  he  had  been 
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found  true,  active,  discreet,  and  courageous.  But  a  more 
difficult,  and  a  new  and  untrodden  iield  now  lay  before 
him.  He  was  called  upon  to  enter  upon  it.  It  was  no 
enviable  post,  no  tempting  task;  it  promised  few  lionors 
and  less  emoluments.  His  private  interest  and  his  feel- 
ings prompted  him  to  shun  the  employment.  But  his 
country  demanded  the  sacrifice,  and  it  seemed  to  him  the 
path  of  public  duty.  Jay  did  not  hesitate  as  to  the 
course  he  should  pursue.  He  accepted  the  Spanish  mis- 
sion. His  instructions  were  received  on  the  16th  Octo- 
ber, 1779,  and  four  days  after  he  sailed,  in  company  with 
the  Fi*ench  minister,  M.  Gerard,  for  Europe.  The  object 
of  this  mibsion  was  two-fold.  It  was  lirst  to  draw  Spain 
into  the  Confederacy  against  Britain,  i)ursuant  to  a  secret 
clause  in  the  treaty  between  France  and  the  United 
States,  and  secondly,  to  raise  money  either  by  a  loan  or 
guaranty  from  Spain.  It  is  highly  probable  that  the  lat- 
ter was  the  more  immediate  and  pressing  object.  It  was, 
however,  all  the  same  to  Jay.  He  had  enlisted  in  the 
service  of  his  country  from  the  purest,  the  most  elevated 
motives,  and  was  ready  to  serve  her  wherever  he  could 
be  most  useful. 

Upon  the  threshold  of  his  theatre  of  operations  in 
Si)ain,  the  American  envoy  encountered  difficulties 
that  would  have  discouraged  and  baffled  a  man  of 
less  moral  courage  and  resolution.  He  encountered 
too,  annoyances,  humiliations  and  petty  vexations  that 
would  have  exhausted  the  i)atience  of  a  man  of  a  less 
equable  temper  of  mind.  But  flay  bravely  faced  every 
difficulty,  withstood  all  things,  endured,  conquered  all. 
On  his  landing  at  Cadiz,  the  Spanish  government  invited 
him  to  Madrid,  but  refused  to  lecognize  him,  in  a  formal 
character.  ''Pains  were  takHU,''  he  says  in  a  letter  to  a 
friend,  ''to  prevent  any  condu(rt  towards  me  that  might 
savor  of  an  admission  or  knowledge  of  American  inde- 
pendence." It  seemed  to  be  the  policy  of  Sj^ain  rather 
to  amuse  than  to  aid  the  United  States  She  desired  to 
injure  Great  Britain,  and  would,  therefore,  at  the  r^ght 
time  and  on  the  proper  occasion,  lender  such  assistance 
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to  the  revolted  colonies  as  might  accomplish  that  result, 
but  such  aid  was  to  be  rendered  only  for  a  consideration. 
Certain  concessions  were  required  to  be  made,  among  which 
was  the  right  of  the  United  States  to  navigate  the  Missis- 
sippi. This  Jay  peremptorily  declined,  acting  on  the  ad- 
vice given  by  Franklin,  then  in  France : — "  Poor  as  we  are, 
yet  as  I  know  we  shall  be  rich,  I  would  rather  agree  with 
them  to  buy  at  a  great  price  the  whole  of  their  right  on 
the  Mississippi  than  sell  a  drop  of  its  waters.  A  neigh- 
bor might  as  well  ask  me  to  sell  my  street  door."  In 
this  Franklin  manifested  his  accustomed  good  sense. 
Alluding  to  Jay's  discouragements  and  difficulties  in 
Spain,  he  counsels  him  to  continue  "the  even  good  tem- 
per you  have  hitherto  manifested."  "Spain,"  remarks 
the  philosopher,  in  his  usual  sententious  style,  "  owes  us 
nothing  ;  therefore,  whatever  friendship  she  shows  us  in 
lending  money  or  furnishing  clothes,  etc.,  though  not 
equal  to  our  wants  and  wishes,  is,  however,  tant  de 
gagne:' 

But,  in  the  mean  time,  how  were  the  hopes,  the  wishes, 
nay  the  absolute  expecta^tions,  prompted  by  inevitable 
necessity,  of  Congress  to  be  realized  ?  Money  must  be 
had  somewhere.  The  supplies  from  the  States  did  not 
come  in  ;  the  continental  currency  continued  rapidly  to 
depreciate  ;  the  military  chest  was  empty.  Without 
money,  without  resources,  without  credit,  absolute  bank- 
ruptcy was  staring  them  in  the  face.  In  this  emergency 
Congress  took  an  extraordinary  step  which  nothing  but 
desperation  could  have  prompted.  Without  the  slight- 
est surmise  of  what  might  be  Jay's  reception  or  pros- 
pects of  success  in  Spain,  nay,  \vithout  even  apprising 
him  of  the  step  taken,  it  was  resolved  to  draw  upon  him 
bills  to  the  amount  of  half  a  milion,  payable  in  six 
months.  The  Spanish  government,  after  authorizing 
the  acceptance  of  these  bills  to  the  amount  of  a  few 
thousand  dollars,  inforaied  Mr.  Jay  that  no  more  would 
be  paid  unless  America  agreed  to  furnish  ships  of  war 
as  an  equivalent,  or  cede  to  Sixain  the  sole  right  of  nav- 
igating the  Mississippi,  but  offered  to  guaranty  the  pay- 
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ment  of  $150,000  in  three  years,  if  Mr.  Jay  could  effect 
such  a  loan.  The  conditions  imi)osed  by  Spain  were 
rejected ;  Jay  attempted  to  eflPect  the  loan,  but  failed. 
In  this  emergency  he  resolved  upon  a  step  of  extraor- 
dinary boldness,  it  might  be  called  rashness,  a  step, 
however,  not  hastily  determined  on,  but  one  which  his 
calm  judgment  dictated,  and  his  reason  approved. 
Without  any  present  prospect  of  meeting  these  demands 
as  they  fell  due,  but  with  unshaken  confidence  in  him- 
self, his  country,  and  its  cause,  he  resolved  to  accept  all  - 
bilU  presented  to  him^  at  his  oion  risk.  Prudence  and 
caution  were  eminently  characteristics  of  tlie  mind  of 
John  Jay  ;  a  wise  and  cool  discretion  marked  his  general 
conduct  in  life,  but  when  the  crisis  occured  which  . 
demanded  prompt,  bold,  and  daring  action,  few  men 
were  more  ready  to  step  resolutely  forward  and  assume 
the  responsibility.  In  him,  that  caution  which  usually 
govenied  his  actions  was  not  the  result  of  timidity ;  it 
tempered  but  did  not  impair  the  higher  qualities  of  a 
resolute  and  courageous  mind. 

The  result  of  this  bold  and  daring  act  fully  justified 
his  best  expectations.  The  first  cheering  intelligence  he 
received,  was  the  arrival  of  s2o,0()0  from  Dr.  Franklin, 
at  Paris.  This,  however,  did  not  nearly  equal  the 
amount  of  his  acceptances.  Still  he  continued  to  accept 
every  bill  that  was  presented,  and  still  he  pressed  his 
importunities  upon  the  Spanish  Government.  At  length 
in  December,  1780,  the  sum  of  $150,000  was  i)romised 
him  ;  but  the  money  was  not  paid,  and  the  American 
envoy  was  not  yet  relieved  from  his  financial  embarrass- 
ments. 

In  April  of  the  following  year  we  find,  him  writing  to 
Dr.  Fninklin  at  Paris,  and  inclosing  him  a  statement  of 
the  desperately  hopeless  (condition  of  affairs.  Not  more 
than  $35,000  of  the  Spanish  loan  had  been  paid  in.  He 
had  then  outstaijding  acceptances  to  the  amount  of  $281,- 
fM)0,  the  largest  portion  of  which  must  be  paid  in  two 
months.  His  situation,  he  says,  was  a  cruel  one.  It 
was  rendered  more  annoying  from  the  fact  that  he  had 
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never  received  a  dollar  of  salary  from  America,  and  at 
one  of  the  prondest  courts  in  Euroj^e  was  obliged  to  con- 
tract debts  and  live  on  credit.  Still,  however,  Jay  bore 
manfully  up,  and  continued  zealously  and  faithfully  his 
labors  at  the  Spanish  court.  By  dint  of  almost  sui)er- 
human  exertions,  he  was  enabled  for  a  long  time  to  meet 
his  liabilities  and  sustain  the  credit  of  the  country.  At 
length,  in  the  month  of  March,  1782,  the  inevitable  crisis 
came.  The  Spanish  Government,  after  the  payment  of 
the  §150,000,  agreed  to  guaranty  to  a  banker  the  amount 
necessary  to  liquidate  the  remainder  of  the  bills  accepted 
by  Mr.  Jay ;  but  the  transaction  was  not  completed, 
through  the  want  of  faith,  it  is  believed,  of  the  Govern- 
ment itself  ;  and  Jay  was  subjected  to  the  mortification 
of  seeing  the  bills  protested,  and  his  own  and  his  coun- 
try's credit  annihilated. 

The  misfortune,  however,  was  soon  retrieved.  During 
the, next  month  Jav  received  from  Franklin  the  follow- 
ing  welcome  letter : 

''Passy,  April  22,  1782. 

'•Dear  Sir — I  have  undertaken  to  pay  all  the  bills  of 
your  acceptance  that  have  come  to  my  knowledge,  and  I 
hope  in  God  no  more  will  be  drawn  upon  us  but  when 
funds  are  first  provided.  In  that  case  your  constant 
residence  at  Madrid  is  no  longer  necessary.  You  may 
make  a  journey  either  for  health  or  pleasure,  without 
retarding  the  progress  of  the  negotiation  not  yet  begun. 
Here  you  are  greatly  wanted,  for  messengers  begin  to 
come  and  go,  and  there  is  much  talk  of  a  treaty  pro- 
posed, but  I  can  neither  make  nor  ngree  to  proi)ositions 
of  i^eace  witliout  the  assistance  of  my  colleagues.  Mr. 
Adams,  I  am  afraid,  cannot  just  now  leave  Holland. 
Mr.  Jefferson  is  not  in  Europe,  and  iSIr.  Laurens  is  a 
prisoner,  though  abroad  on  i)arol.  I  wish,  therefore, 
you  would  resolve  upon  the  journey,  and  render  your- 
self here  as  soon  as  possible.  You  would  be  of  infinite 
service.  Spain  has  taken  four  years  to  consider  whether 
she  would  treat  with  us  or  not.     Give  Iter  forty,  and  let 
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US  in  the  meantime  mind  oilt  own  business,  I  have 
much  to  communicate  to  you,  but  choose  rather  to  do  it 
mta  voce  than  trust  it  to  letters. 

''I  am  ever,  my  dear  friend,  yours  most aflPectionately, 

''Benjamin  Franklin. 


s  ^ 


The  foregoing  letter  explains  itself.  Mr.  Jay's  mission 
to  Spain  was  about  to  end.  It  had  been  fruitless  in 
respect  to  the  proposed  treaty,  although  Congress,  to  the 
astonishment  and  morcification  of  Jay,  had  some  time 
before  passed  a  resolution  instructing  him  to  yield  the 
claim  to  the  navigation  of  the  Mississippi.  And  he  had 
drawn  up  and  presented  a  treaty  to  that  effect.  A 
longer  residence  at  the  Spanish  court  was  therefore 
unnecsssary.  He  repaired  to  France  to  act  in  conjunc- 
tion with  Franklin,  Adams,  Jefferson,  and  Laurens, 
the  commissioners  appointed  by  the  United  States  in 
negotiating  a  peace. 

This  commission  was  extremely  distasteful  to  Mr.  Jay, 
not  on  account  of  the  difficulty  and  responsibility 
attending  it,  but  t)y  reason  of  what  he  conceived  to  be 
the  humiliating  conditions  attached  to  it.  At  the  insti- 
gation of  the  Fren(*h  minister,  Mr.  Adams,  who  had 
been  appointed  American  plenipotentiaiy,  had  been 
instructed  in  negotiating  a  peace,  ''to  make  the  most 
candid  and  confidential  communications  upon  all  sub- 
jects to  the  ministers  of  our  generous  ally  the  King  of 
France;  to  undertake  nothing  in  the  negotiations  for 
peace  or  truce  without  their  knowledge  or  concui'rence,"' 
etc.  Subsequently,  at  the  requsiticm  of  the  French 
minister,  the  additional  commissioners  were  aj)i)ointed, 
and  the  following  added  to  their  instructions:  ''And 
vliiinattly  to  cforerfi  f/oursrlres  />//  t/ir/r  (tlie  ministers 
of  the  King  of  France)  adrU-e  arul  (fpittion.^'  It  was  in 
reference  to  these  instructions  that  Mr.  day  ja'otested,  in 
a  dignified  letter  to  the  President  of  Congress,  in  which, 
while  reluctantly  accepting  the  commission,  he  entreated 
to  be  relieved  of  it  as  soon  as  practical)le.  The  following 
are  the  concluding  sentences  of  this  letter. 
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"Thus  circumstanced,  and  at  such  a  distance  from 
America,  it  would  not  be  proper  to  decline  this  appoint- 
ment. I  will,  therefore,  do  my  best  endeavors  to  fulfil 
the  expectations  of  Congress  on  this  subject ;  but  as  for 
my  own  part,  I  think  it  improbable  that  serious  negoci- 
ations  for  peace  will  soon  take  place,  I  must  entreat 
Congress  to  take  an  early  opportunity  of  relieving  me 
from  a  station  where,  in  character  of  their  minister,  I 
must  necessarily  receive  and  obey  (under  the  name  of 
opinions)  the  directions  of  those  on  whom  I  really  think 
no  American  minister  ought  to  be  dependant,  and  to 
whom,  in  love  for  our  country,  and  zeal  for  her  service, 
I  am  sure  that  my  colleague  and  myself  are  at  least 
equal." 

Jay  accordingly  repaired  to  Paris,  where  he  arrived  on 
the  23d  June,  1782.  Here  he  met  Dr.  Franklin,  and 
these  two  mainly  conducted  the  negotiations  on  the  part 
of  the  United  States.  Jefferson  was  detained  in  America  ; 
Adams  did  not  arrive  till  the  26th  of  October,  after  the 
preliminary  articles  were  agreed  upon  between  the  Ameri- 
cans and  Mr.  Oswald,  the  British  commissioner ;  and  Col. 
Laurens  reached  Paris  the  29th  November,  the  day  be- 
fore the  preliminary  articles  w^ere  signed. 

It  is  not  my  design  here  to  sketch  the  progress  of  this 
negotiation,  or  to  discuss  its  merits.  It  has  become  a 
part  of  the  history  of  the  country,  and  is  familiar  to 
every  one  versed  in  the  diplomatic  events  of  that  x>eriod. 
We  are  doing  but  justice  to  Mr.  Jay  in  claimfng  for  him 
a  large  share  in  the  successful  results  of  the  negotiation 
— results  upon  w^hich  Jefferson  himself  in  the  warmest 
language  congratulated  him  ; — ''The  terms  obtained  for 
us,''  he  remarks  in  the  confidence  of  a  friendly  letter, 
"are  indeed  ^reat,  and  are  so  deemed  by  your  country- 
men, a  few  ill-designing  debtors  excepted.''  Hamilton, 
also,  highly  complimented  him.  ''The  peare,''  he  says, 
''  which  exceeds  in  the  goodness  of  its  terms  the  expec- 
tations of  the  most  sanguine,  does  the  highest  honor  to 
those  who  made  it."  These  terms,  however,  and  this 
successful  negotiation,    were  not  achieved  without  the 


.TOUN   JAY.  33 

most  painful  anxiety  and  difficult  labor.  England  was  of 
course  prepared  to  grant  but  few  concessions  to  her  revolt- 
ed colonies, and  France,  "  our  generous  ally,"  had  her  own 
designs  to  subserve,  and  was  as  dangerous  to  America  in 
diplomacy  as  she  had  been  formidable  to  England  in  war. 
At  the  outset,  too,  Mr.  Jay  had  the  misfortune  to  differ 
with  his  then  sole  colleague,  Dr.  Franklin.  The  British 
commissioner,  Mr.  Oswald,  had  been  authorized  to  treat 
with  any  commissioner  or  commissioners  appointed  by 
the  thirteen  colonies  or  plantations  in  North  America. 
Jay  regarded  the  independence  of  the  colonies  as  already 
a  fact  not  to  be  controverted  even  by  implication  ;  and 
he  refused  to  treat  with  the  British  commissioner  except 
upon  terms  of  equality.  The  French  minister,  Vergen- 
nes,  urged  a  comx)liance  ;  Franklin  himself  thought  ''  it 
would  do ;"  but  nothing  could  shake  the  firmness  and 
sense  of  propriety  of  Mr.  Jay  ;  he  assured  the  British 
envoy  that  he  would  under  no  circumstances  take  part 
in  any  negotiation  in  which  the  United  States  were  not 
treated  as  an  independent  nation ;  and  at  Mr.  Oswald's 
request  he  drew  the  draft  of  such  a  commission  as 
would  be  satisfactory.  A  courier  was  dispatched  with 
this  to  London,  and  finally,  on  the  27th  September, 
returned  with  a  commission  to  Mr.  Oswald,  authorizing 
him  to  treat  with  the  commissioners  of  the  United  States 
of  America. 

The  draft  of  the  preliminary  articles  is  in  the  hand- 
writing of  Mr.  Jay.  Mr.  Adams  su])sequently  arriving 
in  Paris,  concun-ed  in  sentiment  with  him  on  all  points, 
and  assisted  in  completing  the  negotiations  ;  and  finally, 
on  the  30th  November,  1782,  they  were  signed  by  the 
four  American  commissioners,  and  by  Mr.  Oswald  on 
behalf  of  the  British  Government.  The  success  of  the 
negotiation  was  handsomely  complimented  by  the  Span- 
ish ambassador,  the  Count  Aranda.  whom  Jay  charax^ter- 
izes  as  the  ablest  Spaniard  he  had  met.  Meeting  Mr. 
Jay  the  next  day  after  the  preliminaries  were  signed, 
he  tapped  him  familiarly  on  the  shoulder  and  remarked, 

""^  Eh  blen^  rium  amie^  vous'  avez  Ires  bleu  fa  it  y 
3 
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While  these  general  results,  however,  were  highly 
flattering,  and  greatly  added  to  the  credit  of  the  minis- 
ters who  had  negotiated  the  treaty,  it  is  not  to  be  d^ied 
that  there  was  much  dissatisfaction  manifested,  and  that 
too  in  the  highest  quarters,  in  regard  to  the  manner  in 
which  the  business  had  been  conducted.  The  conduct 
of  the  envoys  in  violating  their  instructions,  as  was 
alleged,  by  proceeding  in  a  separate  and  secret  manner 
with  respect  to  our  ally,  Pmnce,  and  confidentially  with 
respect  to  the  British  commissioner,  was  severely  criti- 
cised in  Congress,  and  particularly  by  Mr.  Mercer,  a 
member  from  Virginia,  who  in  a  very  warm  speech 
denounced  their  conduct  in  meanly  stopping,  as  he 
remarked,  ' '  to  lick  the  dust  from  the  feet  of  a  nation 
whose  hands  were  still  dyed  with  the  blood  of  their 
fellow-citizens."'*  Other  members,  though  without 
using  the  same  severity  of  language,  concurred  in  these 
sentiments.  The  separate  article  in  the  treaty  with 
Great  Britain  was  peculiarly  obnoxious  to  the  charge  of 
its  being  made  in  violation  of  our  faith  with  France,  and 
it  must  be  confessed  that  the  complaints  of  the  French 
minister  of  the  manner  in  which  the  American  commis- 
sioners  had  proceeded  in  that  respect,  without  the 
advice  and  concurrence  of  the  Government  of  France, 
were  not  entirelv  without  foundation. 

Indeed,  we  find  Mr.  Hamilton  himself,  in  this  same 
debate  in  Congress,  while  advising  ''coolness  and  circum- 
^spection,"  yet  "  disapproving  highly  of  the  conduct  of 
our  ministers  in  not  showing  the  preliminary  articles  to 
our  ally  before  they  signed  them,  and  still  more  so  of 
their  agreeing  to  the  sei)arate  article."  Mr.  Hamilton 
also  observed  "particularly  with  respect  to  Mr.  Jay, 
that  athough  he  was  a  man  of  profound  sagacity  and 
pure  integrity,  yd  he  was  of  a  susjyicious  tenipe)\  and 
that  this  trait  might  explain  the  extraordinary  jeal- 
ousies which  he  professed. "f 

*  Madison  pajwrs,  Vol.  I,  j).  390. 

f  Madison  Papers,  Vol.  I,  pp.  395,  390.     This  language  of  Hamilton  is 
the  more  remarkable,  inasmuch,  as,  })y  prnffmof) ,  at  least,  lie  afterwards  so 
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Jay's  defence  of  his  course  of  action  in  departing  from 
his  instructions  was,  in  substance,  that  they  had  been 
given  for  the  benefit  of  America,  not  of  Prance,  and  that 
America  alone  had  a  right  to  complain.  "  Moreover," 
he  remarks  in  a  letter  to  the  Secretary  of  Foreign  Affairs, 
*' as  the  French  Minister  did  not  consult  us  about  his 
articles,  nor  make  us  any  communication  about  them, 
our  giving  him  as  little  trouble  about  ours  did  not  vio- 
late any  principle  of  reciprocity."  John  Rutledge,  in 
the  debate  in  Congress  on  this  subject,  placed  the  defence 
of  the  Ministers  on  higher  and  bolder  grounds  ;  they  had 
done  right,  he  maintained,  in  violating  their  instructions, 
because  ^'instructions  ouglit  to  be  disregarded  when  the 
jmblic  good  requires  it. ' '  * 

The  definitive  treaty  of  peace,  though  the  preliminary 
articles  had  been  signed  in  the  autumn  of  1782,  was  not 
executed  until  the  third  of  September,  1783.  Mr.  Jay 
thereupon  went  to  England,  where  he  remained  a  few 
months,  and  then  returned  to  Paris.  The  Court  of  Spain 
had  invited  him  to  visit  that  country  once  more  and 
resume  negotiations.  Tliis  was  before  the  conclusion  of 
the  treaty,  and  Mr.  Jay  had  determined  to  accept.  But 
it  Seems  the  state  of  affairs  in  Paris,  and  ill-health, 
induced  him  to  abandon  this  design.  After  the  signing 
of  the  treaty  he  determined  to  resign  his  commission, 
and  return  to  his  native  country.  His  name  having  been 
mentioned  as  a  fit  person  to  be  appointed  Minister  at  the 
Court  of  London,  he  expressly  declined  such  an  appoint- 
ment in  a  letter  to  the  Secretary  for  foreign  affairs,  refus- 


-warmly  approved  the  conduct  of  Mr.  Jay.  I  have  already  quoted  his  com- 
plimentary language  in  regard  to  the  treaty.  In  a  letter  to  Jay,  a  few 
months  subsequent,  he  says:  "I  have  been  witness  with  pleasure  to  every 
event  which  has  had  a  tendency  to  advance  you  in  the  esteem  of  your 
countrj';  and  I  may  assure  you,  with  sincerity,  that  it  is  as  high  as  you 
^ould  possibly  wish.  All  har^  united  in  the  warnieM  approbatioti  of  yaur 
conduct.  I  cannot  forbear  telling  you  thip,  because  my  situation  has  given 
me  access  to  the  truth,  and  I  gratify  my  friendship  for  you  in  communicat- 
ing what  cannot  fail  to  gratify  your  sensibility." 

The  debates  in  Congress,  it  will  be  recollected,  were  7)ot  ]/uMic. 

*  See  subsequent  sketch.     Life  of  Rutledge, 
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ing  to  be  a  competitor  with  Mr.  Adams  for  the  j)lace  iii» 
question.  His  motives  in  resigning  his  commission  are 
best  expressed  in  his  own  words,  as  found  in  a  letter 
written  to  Gouverneur  Morris  from  Paris,  on  the  10th  of 
February,  1784. 

.  ''You  supj)ose  that  ill-health  induces  me  to  resign. 
You  are  mistaken.  It  seldom*  happens  that  any  measure 
is  prompted  by  one  single  motive,  though  one  among 
others  may  sometimes  have  a  decisive  weight  and  influ- 
ence. Many  motives  induce  me  to  resign  ;  but  of  those 
many  there  is  one  which  predominates,  and  that  is : — 
When  I  embarked  in  the  public  service,  I  said  very  sin- 
cerely, that  I  quitted  private  life  with  regret,  and  should 
be  happy  to  return  to  it  when  the  object  which  called  me 
from  it  should  be  attained.  You  know  what  those 
'  objects  were,  and  that  on  the  peace  they  ceased  to 
operate.  To  be  consistent,  therefore,  I  must  retire.  The 
motive  is  irresistible.  Superadded  to  this,  are  the  edu- 
cation of  mv  son,  the  attention  I  owe  to  the  unfortunate 
part  of  my  family,  and  the  happiness  I  expect  from 
rejoining  my  friends.  Pecuniary  considerations  ever 
held  a  secondary  place  in  my  estima  tion.  I  know  how 
to  live  within  the  limits  of  any  income,  however  narrow^ ; 
and  my  pride  is  not  of  a  nature  to  be  hurt  by  returning 
to  the  business  which  I  fonnerly  followed.  But  profes- 
sions of  this  sort  are  common,  and  facts  only  can  give 
unequivocal  evidence  of  their  sincerity." 

Such  were  the  views  of  Mr.  Jay  in  returning  to  pri- 
vate life.  Expressed  in  thn  unreserved  corititlence  of  an 
intimate  friendship,  their  sincerity  cannot  be  questioned. 
They  were  uot,  as  is  so  often  the  case,  ^^rq/V^v.y/oy^^, 
merely,  intended  to  catch  the  public  ear  and  excite  the 
p()l)ular  api)lause;  but  they  were  actual  sentiments,  real, 
living  rules  of  action.  He  had  cpiitted  private  life  with 
regret,  he  was  about  to  return  to  it  with  pleasure,  for  the 
object  ill  view  had  been  attained.  The  same  elevated 
motive  which  prompted  Washington  to  gird  on  his  sword  . 
in  the  r(»volution,  and  to  lay  it  aside  when  that  revolu- 
tion  had    be^^n   accomplished,  had   also   prompted   the 
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actions  of  Jay.  Ten  years  before  he  had  left  the  pro- 
fession in  which  he  had  been  educated ;  during  that  time 
lie  had  filled  the  higliest  offices  in  the  gift  of  his  coun- 
trymen— Chief  Justice,  President  of  Congi'ess,  Plenipo- 
tentiary at  foreign  courts — and  now  with  the  calm  hope 
of  a  lofty  purpose,  and  the  serenity  of  a  tnie  philosophy, 
"he  expressed  his  determination  to  decline  further  public 
honors,  and  resume  the  labors  of  an  arduous  profession 
as  the  means  of  obtaining  a  livelihood  for  himself  and 
family.  His  pride,  he  declares,  will  not  be  hurt  at  this, 
and  he  had  learned  to  live  ''within  the  limits  of  any  in- 
come.'' Passages  like  these  beautifully  illustrate  the 
simplicity  and  purity  of  Jay's  character.  They  impress 
.upon  it  the  stamp  of  a  high  moral  worth,  nay,  of  a  true 
greatness,  which  may  suggest  a  comparison  with  the  best 
examples  of  Roman  virtue. 

On  the  24th  day  of  July,  1784,  Mr.  Jay  arrived  in  JS'ew 
York.  He  was  received  with  the  most  distinguished 
marks  of  respec^t  and  jjublic  contidejice.  The  public 
authorities  i)resented  to  him  an  address  accompanied  by 
the  freedom  of  the  city  in  a  gold  l)ox.  His  old  friends 
hastened  to  congratulate  him  upon  his  safe  arrival,  and 
on  everv  side  he  received  those  marks  of  attention  which 
ape  due  to  eminent  worth  and  distinuuished  and  success- 
ful  public  services. 

It  had  been  his  intention,  on  his  leturn  from  Europe, 
to  resume  the  practice  of  the  law.  Since  lii?^  entrance  in 
public  life,  ten  years  before,  he  had  been  almost  entirely 
withdrawn  from  the  active  duties  of  his  profession,  yet 
he  had  never  ceased  to  give  his  attention,  when  not  di- 
Terted  by  public  employment,  to  matter  connected  with 
his  former  practice  at  the  bar.  Even  after  his  return 
fnmi  Europe  his  time  was  frequently  occupied  in  appli- 
cations of  this  kind.  In  a  letter  to  Chancellor  Living- 
ston, after  arriving  in  New  York,  he  mentions  this  as  a 
reason  why  he  is  X)revented  from  making  him  a  visit.  He 
says  he  has  so  many  applications  about  papers  and  busi- 
ness respecting  causes  in  which  he  was  foiniely  con- 
•cerned,  that  he  is  obliged  to  pass  a   fortnight  or  three 
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weeks  in  New  York.  In  the  same  letter  he  alludes  to- 
his  intention  of  again  returning  to  the  practice  of  his 
profession. 

This  intention,  however,  was  frustrated.  Congress,  on* 
learning  Mr.  Jay's  design  of  returning  to  America,  ten- 
dered him  the  appointment  of  Secretary  for  Foreign 
Affairs,  a  place  formerly  filled  by  Chancellor  Livingston, 
but  which  by  the  resignation  of  the  Chancellor  had  been 
vacant  during  the  past  year.  Mr.  Jay  hesitated  to  accept 
this  aijpointment.  The  Legislature  of  his  native  State, 
in  the  mean  time,  appointed  him  again  a  delegate  in  Con- 
gress. The  session  was  held  at  Trenton.  On  the  23d  of 
December  Congress  adjourned  to  New  York,  which  it 
was  determined  should  be  its  future  seat :  and  having,  in 
the  mean  time,  granted  permission  to  Mr.  Jay  to  select 
the  clerks  of  his  department,  he  accepted  the  office  of 
Secretary  of  Foreign  Affairs,  and  entered  upon  his  duties 
early  in  the  following  year. 

Mr.  Jay  remained  in  the  discharge  of  the  duties  of  this 
responsible  position  until  after  the  meeting  of  the  Con- 
vention which  adopted  the  Federal  Constitution.  Of  that 
body  he  was  not  a  member,  it  being  impossible  for  him 
at  the  same  time  to  attend  its  deliberations,  and  to  dis- 
charge the  duties  of  his  present  place.  It  is  not  neces- 
sary here  to  detail  his  official  services  in  the  capacity  of 
Foreign  Secretary  to  the  confederacy,  or  to  dwell  upon 
this  portion'of  his  public  career.  It 'may,  however,  be 
remarked,  that  he  resumed  the  negotiations  for  a  treaty 
with  Spain,  through  the  Spanish  ambassador,  and  pre- 
scribed to  that  functionary  the  forms  and  etiquette  to  be 
observed  in  his  introduction  to  Congress.  The  negotia- 
tions resulted  in  nothing.  Mr.  Jay,  in  a  speech  to  Con- 
gress, recommended  as  the  basis  of  ii  treaty,  the  aban- 
donment, for  a  specific  number  of  years,  of  the  naviga- 
tion of  the  Mississippi  below  the  Southern  boundary.  The 
rec(mimendation  gave  great,  and  perhaps,  deserved  um- 
brage to  the  Southern  members  of  Congress;  but  the 
Nothern  members  supported  the  Secretary,  and  voted 
down  a  resolution  to  terminate  his  ix)wers  of  negotiation.. 
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During  this  period  Jay  was  again  solicited  to  become 
a  candidate  for  the  office  of  Governor  of  New  York, 
there  having  been  some  discontent  expressed  at  the 
course  and  proceedings  of  Governor  Clinton.  He  how- 
ever again  refused,  mainly  upon  the  ground  of  the  obli- 
gations he  was  undei:  and  the  services  he  owed  Congress, 
and  his  unwillingness  to  exchange  his  present  for  a  more 
h(morable  and  lucrative  position,  without  the  consent  and 
sanction  of  that  body.  In  a  letter  addressed  to  his  old 
friend,  General  Schuyler,  he  strongly  enforces  this  view, 
adding  that  if  real  disgust  and  discontent  had  spread 
through  the  country,  and  a  change  had  become  not  only 
proper  but  necessary^  he  would  have  felt  bound  to  make 
his  personal  feelings  yield  to  public  considerations. 

The  necessity  of  a  change  in  the  articles  of  confedera- 
tion, and  the  establishment  of  a  general  government,  was 
very  early  felt.  Almost  all  the  public  men  of  America 
concurred  in  this  opinion.  It  is  scarcely  necessary  to 
add  that  Mr.  Jay  was  among  the  very  first  to  express  his 
sentiments  upon  the  propriety  and  necessity  of  such  a 
change.  It  is  well  known,  too,  that  hi^  opinions,  from 
the  start,  were  strongly  federal.  With  Hamilton  and 
Adams  he  inclined  decidedly  to  centralization,  and  fav- 
ored the  establishment  of  an  energetic  national  govern- 
ment. The  federal  system,  as  actually  adopted,  and 
especially  as  it  was  subsequently  construed  by  Jefferson 
and  Madisdn,  seemed  never  to  have  harmonized  entirely 
with  his  views,  or  to  have  met  his  ideas  of  a  perfect  gov- 
ernment, though  we  find  him  warmly  defending  the  new 
Constitution  as  a  plan  of  government  infinitely  prefera- 
ble, in  all  respects,  to  the  old  Confederation.  It  is  not 
my  purpose,  however,  to  point  out  what  might  be  re- 
garded as  the  errors  of  Mr.  Jay's  theory,  or  to  criticise 
his  speculative  opinions  on  government.  Those  opinions 
were  shared  by  some  of  the  wisest,  ablest,  and  may  we 
not  add  best,  of  the  public  men  of  that  (\i\y.  That  they 
were  erroneous  is  evident  from  the  workings  of  the  ad- 
mirable system  wliich  was  subsequently  adopted  as  a 
sort  of  compromise  between  the  extreme  views  of  the 
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ultra  Federalists  on  the  one  hand,  and  on  the  other  the 
doctrine  of  absolute  State  sovereignty,  and  the  more 
radical  and  democratic  element  of  popular  government. 
It  is,  nevertheless,  but  doing  justice  to  the  most  high- 
toned  Federalist  of  that  period  to  say,  that  however  erro- 
neous may  have  been  his  views,  ancj  widely  as  we  at  this 
day  may  differ  from  these  doctrines  of  consolidation,  and 
a  strong  central  government,  yet  that  these  very  doc- 
trines, as  society  then  stood,  were  a  progressive  step  in 
the  scien,ce  of  government,  and  even  a  struggle  against  a 
worse  and  more  arbitrary  system.  At  the  present  day, 
we  are  too  apt  to  lose  sight  of  the  fact,  that  the 
opinions,  customs,  and  habits  of  the  monarchy  had  not 
yet  lost  their  hold  upon  the  people.  Washington  him- 
,  self,  in  a  letter  to  Jay,  before  the  meeting  of  the  Conven- 
tion,'uses  the  following  language:  " I  am  told  that  even 
respectable  characters  speak  of  a  monarchial  form  of 
government  without  horror.  From  thinking  proceeds 
speaking ;  thence  to  action  is  often  but  a  single  step. 
But  how  irrevocable  and  tremendous !  What  a  triumph 
for  the  advocates  of  despotism,  to  find  that  we  are  incap- 
able of  governing  ourselves,  and  that  systems  fimhded 
on  the  basis  (>f  equal  liberty  are  merely  ideal  and  falla- 
cious !  Would  to  God  that  wise  measures  mav  be  taken 
in  time  to  avert  the  consequences  we  have  but  too  much 
reaison  to  apprehend.''  These  apprehensions  of  Wash- 
ington were  shared  by  Jay,  and,  it  is  believed,  by  most 
of  the  prominent  Federalists.  Tliev  honestlv  and  zeal- 
ously  endeavored  to  avert  the  threatened  evil.  The 
result  was,  that  even  the  plan  of  Hamilton,  of  an  execu- 
tive and  Senate  for  life,  was  repudiated,  and  the  present 
Federal  Constitution  adopted 

Jav  was  neither  a  nionarcliist  nor  in  favor  of  an  aristo- 
crati(*  government.  There  is  no  evidenc^e  that  his  sym- 
pathies and  inclinations  were  not  fiom  the  start  in  favor 
of  piuv  lepublican,  though  not  strictly  democratic  insti- 
tutions. It  is  clear,  however,  that  he  never  gave  in  his 
adhesion  to  the  Jelfersonian  construction  of  the  Consti- 
tution, or  thoroiiglily  comprehended  what  we  have  been 
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accustomed  to  regard  as  the  true  theory  of  democratic 
progress.  Thus  he  says  in  a  letter  to  General  Washing- 
ton :  "The  mass  of  men  are  neither  wise  nor  good,  and 
the  virtue,  like  the  other  resources  of  a  country,  can  only 
be  drawn  to  a  point,,  and  exerted  by  strong  circumstaji' 
ces^  ahly  managed^  or  a  strong  goxiernment^  ably  admin- 
isteredy  So  too  in  regard  to  the  great  principle  of  free 
suffrage,  he  hesitated  to  trust  the  masses  ;  it  was  a  fav- 
orite maxim  with  him,  says  his  son,  in  writing  his 
memoirs,  that  those  who  own  tJte  country  (i.  e.,  the  land- 
holders,) should  govern  it. 

The  views  of  Mr.  Jay  upon  the  great  question  of  the 
formation  of  a  national  Constitution,  were  freely  ex- 
pressed in  letters  to  his  friends,  and  show  very  clearly 
the  force  of  his  convictions  in  favor  of  a  consolidated 
and  energetic  central  government.  So  early  as  the  spring 
of  1785,  he  writes  to  a  friend  as  follows  :  y 

''It  is  my  first  wish  to  see  the  United  States  assume 
and  merit  the  character  of  one  great  nation,  whose 
territory  is  divided  into  different  states  merely  for 
more  convenient  government,  and  the  more  easy  and 
prompt  administration  of  justice ;  just  Jis  our  several 
states  are  divided  into  counties  and  townships  for  the 
like  purposes."  ^ 

The  same  sentiments  are  repeated  a  year  after  in  a 
letter  to  John  Adams  at  London,  in  which  he  expresses 
as  one  of  the  first  wishes  of  his  heart,  the  desire  ''  to  see 
the  people  of  America  become  one  nation  in  every  re- 
spect ;  for,  (he  continues,)  as  to  the  separate  legislatures, 
I  would  have  them  considered,  with  relation  to  the  con- 
federacy, in  the  same  light  in  which  counties  stand  to 
the  State  of  which  they  are  jmrts,  viz.,  merely  as  dis- 
tricts to  facilitate  the  purposes  of  dcmiestic  order  and 
good  government." 

And  in  a  long  letter  to  General   Washington  just 
before  the  Convention,  he  intimates  the  same  thing:-.., 
"What  powers  should  be  gi^anted  to  the  (Tovernment 
so  constituted,"   he  remarks,  "is  a  question  which  de- 
serves much  thought.     I  think  the  more  the  better ;  the 
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states  retaining  only  so  much  as  may  be  necessary  for 
domestic  purposes,  and  all  their  principal  officers,  civil 
and  military,  being  commissioned  and  removable  by  the 
national  Government."  In  the  same  letter  Mr.  Jay, 
though  expressing  himself  against  a  monarchy,  goes  so 
far  as  to  suggest  a  Congress  divided  into  an  upper  and 
lower  house,  the  former  appointed  for  life^  and  the 
latter  annually  ;  and  a  Governor-General,  limited  in  pre- 
rogative and  duration.  At  the  same  time,  however,  he 
never  for  a  moment  loses  sight  of  the  true  basis  of 
popular  rights,  and  the  cardinal  doctrine  of  republican 
government ;  for  his  letter  closes  with  the  declaration, 
that  no  alteration  in  the  government  should  be  made 
''  unless  deducible  from  the  only  source  of  just  authority 
— the  people.-' 

In  like  manner  the  general  principle  of  the  Federal 
union,  as  subsequently  adopted,  was  already  a  familiar 
idea  to  the  mind  of  Jay,  for  in  a  letter  to  JeflPerson,  at 
Paris,  alluding  to  the  weakness  of  the  confederacy,  and 
the  necessity  for  a  better  and  a  stronger  union,  he  thus 
sketches  the  main  features  of  what  he  conceives  to  be 
the  true  plan  which  ought  to  be  adopted :  "To  vest 
W  legislative,  judicial,  and  executive  powers  in  one  and  the 
same  body  of  men,  and  that  too  in  a  body  daily  changing 
its  members,  can  never  be  wise.  In  my  opinion  those  three 
great  departments  of  sovereignty  should  be  forever  separ- 
ated, and  so  distributed  as  to  serve  as  checks  on  each 
other.-* 

These  extracts  will  suffice  to  show  Mr.  Jay's  opinions 
upon  the  subjects  of  the  proposed  Federal  Constitution. 
It  has  been  before  remarked  that  he  was  not  a  member 
of  the  Convention  which  framed  it,  being  prevented 
from  accepting  a  nomination  by  the  pressing  nature  of 
the  duties  of  tlie  office  he  then  held  and  the  necessity  of 
his  attending  the  sittings  (rf  Congress.  But  no  sooner 
was  the  Constitution  agreed  upon  and  submitted  to  the 
States  for  i-atification,  than  Jay  stex>ped  forward,  its 
zealous  and  earnest  advocate.  Public  opinion  was 
divided  in  regard  to  it.     An   active   opposition  was  at 
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once  manifested ;  or  if  not  a  direct  opposition,  an  earnest 
and  determined  eflPort  to  secnre  a  larger  concession  to 
popular  rights  and  state  sovereignty.  Perhaps  in  no 
State  in  the  union  was  the  opposition  more  strenuous 
and  determined  than  in  New  York.  The  city,  indeed, 
not  then  as  now  the  metropolis  of  the  country,  but  then 
as  now,  the  loyal  and  devoted  friend  of  the  American 
union,  was  decidedly  favorable  to  the  proposed  plan. 
But  a  strong  feeling  existed  in  the  country  in  favor  of  a 
larger  concession  of  popular  rights  and  a  less  extensive 
delegation  of  power  to  the  General  Government.  The 
people  were  jealous  of  their  liberties,  and  hesitated  to 
ratify  an  instrument  which  called  for  a  surrender  of 
some  of  the  most  important  powers  of  State  sovereignty. 
Some  were  unconditionally  and  unalterably  opposed  to 
the  adoption  of  the  proposed  instrument ;  others  would 
adopt  it  conditionally,  and  others  still,  merely  desired 
its  amendment  in  a  variety  of  particulars.  The  ranks  of 
the  anti-Federalists  comprised  all  these  different  shades 
of  opinions,  and  certainly  the  power  of  numbers  seemed 
to  be  clearly  with  them.  But  the  weight  of  the  intellect 
of  the  State  was  on  the  side  of  the  Federalists,  and 
prominent  among  them  stood  those  distinguished  advo- 
cates and  champions  of  the  proposed  Constitution, 
Livingston,  Hamilton,  and  John  Jay. 

The  first  decided  impression  made  by  the  Federalists 
upon  the  people  was  through  the  public  press.  Jay 
united  with  Hamilton  and  Madison  in  writing  and  pub- 
lishing that  celebrated  series  of  papers,  which  has  since 
been  known  by  the  name  of  the  Federalist,  the  first 
number  of  which  appeared  in  the  month  following  the 
adjournment  of  the  Federal  Convention.  Three  such 
minds  have  been  rarelv  coml)ined  in  the  elucidation  of 
any  political  system,  or  the  discussion  of  any  question, 
whether  practical  or  theoretical,  of  i:)olitics  oi*  govern- 
ment. It  is  not  surprising  then  that  this  publication 
should  have  impressed  itself  deeply  upon  the  i)ublic 
mind,  and  exercised  a  wide-spread  and  powerful  influ- 
ence ;  nor  that  the  Federalist  should  have  been  ever  since 
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regarded  by  the  American  statesman  and  jurist*  as  the 
most  valuable  commentary  ever  written  upon  the  Ameri- 
can Constitution.  In  this  production  Jay  does  not  lay 
claim  to  an  equal  share  with  his  illustrious  coadjutors. 
He  contributed,  it  is  believed,  but  five  papers,  four  of 
which  immediately  followed  the  opening  number  of  the 
series.  The  remainder  is  the  work  of  Hamilton  and 
Madison,  t 

The  Federalist  was  followed  by  a  pamphlet,  written  by 
Mr.  Jay,  but  published  anonymously,  addressed  to  the 
people  of  New  York.  This  pamphlet  discussed  with 
great  candor  as  well  as  ability,  the  three  following  ques- 
tions, with  reference  to  the  proposed  Constitution  : 

1.  Is  it  probable  a  better  plan  can  be  obtained  i 

2.  If  attainable,  is  it  likely  to  be  in  season  ? 

3.  What  would  be  our  condition,  if,  rejecting  this,  all 
efl'oits  to  obtain  a  better  should  |>rove  fruitless  ? 

In  the  argument  of  these  questions,  Jay  starts  with  the 
admission  that  the  proposed  Constitution  is  imperfect. 
It  is  not  such  as  he  and  the  friends  of  a  strong  federal 
government  desired.  Their  views  had  been  clearly  ex- 
pressed and  eloquently  advocated  by  Col.  Hamilton  upon 
the  floor  of  the  Convention,  but  these  views  had  not  been 
adopted  by  that  body.  Unlike  the  opponents  of  the  pro- 
posed  Constitution,    however,   Mr.  Jay  avows  himself 

*Chancdlor  Kent  speaks  of  the  Federalist  iu  the  following  terras:  **  No 
Constitution  of  government  ever  received  a  more  masterlj''  and  suc- 
cessful vindication.  I  know  not  indeed  of  any  work  on  the  principles  of 
free  government  that  is  to  be  compared  in  instruction  and  intrinsic  value 
to  this  small  and  unpretending  volume  of  the  Federalut ;  not  even  if  we 
resort  to  Aristotle.  Cicero,  Machiavel,  Montesquieu,  Milton,  Locke,  or 
Burke.  It  is  ciiually  admirable  in  the  depth  of  its  wisdom,  the  compre- 
hensiveness of  its  views,  the  sagacity  of  its  reflections,  and  the  fearless- 
ness. ])atrotism,  candor,  simi)licity  and  elegance  with  which  its  truths  arc 
uttered  and  reconunended." — 1  Kent.  Com.,  p.  241,  note. 

\^\\\  Jay  would  doubtless  have  been  a  larger  contributor  to  the  Federal- 
ist, but  for  the  occurrence  of  a  serious  accident,  which  interrupted  his 
labors.  AVhilc  endeavoring  with  other  citizens  of  New  York,  imderthe 
lead  of  Col.  Hamilton,  to  Cjuell  a  riot,  he  was  struck  with  a  stone  on  the 
tem])le,  and  taken  up  for  dead.  lie  recovered  only  in  time  to  write  the 
sixtv- fourth  number  of  the  series. 
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prepared  to  submit,  and  to  yield  his  cordial  and  unqual- 
fied  support  to  the  projected  plan  of  union.  The  first 
two  questions  as  above  stated  are  accordingly  answered 
in  the  negative.  The  third  is  discussed  with  an  earnest- 
ness, a  candor,  and  a  power  of  argument,  which  leave  no 
room  to  doubt  the  author's  thorough  conviction  of  the 
truth  of  the  propositions  he  advocates,  and  his  entire 
confidence  in  the  ultimate  success  of  the  Constitution. 
Washington  took  occasion  to  compliment  him  upon  the 
*'good  sense,  forcible  observation,  temper,  and  modera- 
tion with  which  the  pamphlet  is  written  ;"  and  Franklin 
deemed  it  advisable  that  Jay  should  give  it  additional 
weight  by  attaching  to  it  his  name ;  but  the  habitual 
modesty  of  the  author  impelled  him  to  decline  this  sug- 
gestion, and  prompted  the  characteristic  reply :  "If  the 
reasoning  in  the  pamphlet  you  allude  to  is  just,  it  will 
have  its  effect  on  candid  and  discerning  minds  ; — if  weak 
and  inconclusive,  my  name  cannot  rend^-r  it  othewise/' 

The  assent  qf  New  York  to  the  new  Constitution  was 
felt  by  the  Federalists  to  be  an  indispensable  requisite 
tx)  its  success.  The  great  battle  of  the  Constitution,  as 
hjis  been  well  observed,  was  fought  in  New  York.  A 
Convention  of  delegates  of  the  people  was  called  by  the 
Legislature.  The  strongest  men  in  the  State  were  i)ro- 
posed  as  candidates  on  either  side.  The  election  was  held 
in  April,  1788.  In  the  city  of  New  York  the  Federalists 
caiTied  it  their  own  way.  Jay  was  put  in  nomination 
for  that  city  and  elected/^  He  had  for  his  colleagues  the 
Chief  -  J  ustice  Richard  Morris,  Chancellor  Livingston, 
Alexander  Hamilton,  James  Duane,  Richard  Harrison, 
Judge  John  Sloss  Hobart,  Isaac  Roosevelt  and  Nicholas 
Low  -an  array  of  worth,  character,  and  talent,  that  has 
never  been  surpassed,  if  equalled,  by  any  delegation  ever 
elected  to  represent  that  city. 

In  the  country,  however,  the  elections  were  strongly 
against  the  Federalists.  Most  of  the  members  returned 
were   opposed  to  the  ratification   of  the   Constituticm, 

*Out  of  a  poll  list  of  nearly  :300i).  he  reeoived  all  but  about  100  votes. 
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except  upon  condition,  or  with  some  important  amend- 
ments. Nor  where  the  anti-Federalist,  as  they  were 
called,  deficient  either  in  influence,  activity,  or  ability. 
Prominent  among  the  list  stood  the  formidable  name  of 
that  able  and  experienced  leader.  Governor  Clinton, 
who  was  elected  President  of  the  Convention.  Mr.  John 
Lansing  'of  Albany,  afterwards  for  many  years  Chan- 
cellor, a  gentleman  of  sound  judgment  and  cultivated 
intellect,  as  well  as  a  most  adroit  and  active  parliamenta- 
rian,* Mr.  Melancthon  Smith  of  Dutchess,  one  of  the 
most  fluent  and  ready  debaters,  perhaps  under  all  cir- 
cumstances the  best,  next  to  Hamilton,  in  the  house, 
Mr.  Treadwell,  Mr.  Williams,  and  Mr.  G.  Livingston, 
may  be  mentioned  as  among  the  most  prominent  of  the 
opposition. 

On  the  flrst  day  of  the  session  Chancellor  Livingston 
opened  the  deliberations  in  an  elaborate  speech,  at  the 
close  of  which  he  moved  the  consideration  of  the  Con- 
stitution by  sections,  which  was  adopted.  The  motion 
was  a  wise  and  discreet  one,  had  there  been,  as  was 
alleged,  a  desire  on  the  part  of  the  majority  to  defeat 
the  ratification  entirely.  It  seems,  however,  from  the 
course  of  the  debates,  that  this  was  not  seriously  in- 
tended, and  that  the  design  was  merely  to  secure  the 
adoption  of  some  very  important  amendihents,  together 
with  a  declaration,  or  bill  of  rights,  to  be  attached  to 
the  Constitution,  a  matter  which  had  been  singularly 
enough  omitted. f    Of  the  more  important  amendments 

*  Mr.  Lansing  had  been  a  member  of  the  Convention  which  framed  the 
Constitution.  He  retired  with  his  colleague,  Mr.  Yates,  before  the  Con- 
stitution was  agreed  upon,  leaving  Hamilton  the  sole  representative  from 
New  York. 

f  This  had  been  Jefferson's  main  objection  to  the  Constitution.  In  a  letter 
to  Washington.  Mr.  Jefferson,  alluding  to  the  charge  (which  he  attribued 
to  Hamilton)  that  he  (Jefferson)  had  written  letters  from  Europe  to  his 
friends  to  oppose  the  Constitution,  says:  "The  charge  is  most  false.  I 
approve  Jis  much  of  the  Constitution  as  most  persons,  and  more  of  it  was 
disapproved  by  my  accuser  than  by  me,  and  of  its  parts  most  vitally 
republican.  My  objection  to  the  Constitution  was  the  want  of  a  bill  of 
rights — Col.  Hamilton's  that  it  wanted  a  king  and  House  of  Lords.     The 
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desired  were  those  in  i^egard  to  taxation,  one  for  increas- 
ing the  number  of  the  representatives,  and  one  moved 
by  Mr.  G.  Livingston,  and  sustained  with  great  ability 
and  force  of  argument  by  Messrs.  Lansing  and  Smith, 
to  authorize  the  recall  of  a  Senator  by  the  State  Legisla- 
ture, and  prohibiting  his  re-election  for  the  six  years 
immediately  succeeding  the  expiration  of  his  term.  All 
these  am'endmeitts,  as  well  as  the  important  one 
embraced  in  the  bill  of  rights  subsequently  moved  by 
Mr.  Lansing,  and  which  was  substantially  adopted  and 
ratified  by  the  requsite  majority  of  the  States,  and  thus 
became  a  part  of  the  Constitution,  were  prompted  not 
by  hostility  to  a  plan  of  union  among  the  States,  or 
even  to  an  energetic  federal  government,  but  by  a  well- 
grounded  jealousy  of  the  encroachments  of  power,  and 
a  vigilant  care  for  the  rights  and  liberties  of  the  people. 
Much  injustice  has  been  done  the  anti- Federalists  of 
the  Convention  in  this  respect,  and  their  views  are  not 
at  this  day  correctly  understood.  No  one  will  question 
the  sincerity  of  Governor  Clinton,  who  is  regarded  as 
standing  at  their  head ;  and  Governor  Clinton  himself 
stated  in  the  Convention,  ''I  soleihnly  declare  that  I  am 
a  friend  to  a  strong  and  efficient  government.  But,  sir, 
we  may  err  in  this  extreme  ;  we  may  erect  a  system  that 
will  destroy  the  liberties  of  the  people.  *  *  *  * 
Because  a  strong  government  was  wanted  during  the  late 
war,  does  it  follow  that  we  should  now  be  obliged  to 
accept  a  dangerous  one  i  I  even  lamented  the  feebleness 
of  the  Confederation/'  etc.,  etc. 

Similar  views  were  expressed  by  all  the  prominent 
members,  inasmuch  as  Mr.  Jay  himself  remarked  in  his 
place  ;  ''  Sir,  it  seems  to  be  on  all  sides  agi-eed,  that  a 
strong,  energetic,  federal  government  is  necessary  for 
the  United  States."  Mr.  Melancthon  Smith,  the  con- 
fidential friend  of  Clinton,  and  one  of  tlie  most  ardent 

sense  of  America  has  approved  my  objection,  and  added  the  bill  of  rights, 
and  not  the  king  and  lords." 

Mr.  Jefferson  was  in  favor  also  of  making  the  presidential  term  six  years, 
and  not  renewable. 
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and  uncompromising  advocates  of  popular  rights 
and  State  sovereignty  on  the  floor,  and  Mr.  G.  Living- 
ston, who  moved  the  amendment  authorizing  the  State 
to  recall  their  senators  at  pleasure,  are  both  found 
voting  in  favor  of  an  absolute,  and  against  a  conditional 
ratification  ;  and  if  the  name  of  Mr.  Lansing  is  found  in 
the  negative,  it  is  no  more  than  happened  in  Virginia, 
where  the  names  of  Patrick  Henry  and  James  Monroe 
appear  in  opposition  to  that  of  James  Madison,  on  the 
final  question  of  ratification. 

That  the  majority  of  the  Convention  were  in  favor  of 
some  sort  of  ratification,  is  apparent  from  the  description 
given  of  the  members  by  Jay  himself,  in  a  letter  to 
Washington : 

"The  leaders  in  opposition  seem  to  have  more  exten- 
tensive  views  than  tlieir  adherents,  and  until  the  latter 
perceive  that  circumstance,  tliey  will  probably  continue 
combined.  The  g^^eater  number  are,  IheUeve^  ar:erseto 
a  cotr  of  r(\jection.  Some  would  be  content  with  recom- 
mendatory  amendments;  others  wish  for  explanatory 
ones,  to  settle  constructions  which  they  think  doubtful ; 
others  would  not  be  satisfied  with  less  thiin  ahsolufe  and 
prrcious  amendments,  and  I  am  mistaken  if  there  be  not 
a  few  who  prefer  a  separation  from  the  union,  to  any 
national  government  whatever.  Tliey  suggesr  hints  of 
the  importance  of  the  State,  of  its  capacity  to  command 
terms,  of  the  policy  of  its  taking  its  own  time,  and  fix- 
ing its  own  price,  etc.  They  intimate  that  an  adjourn- 
ment may  be  expedient,  and  that  it  might  be  best  to  see 
the  operation  of  the  new  government  before  they  re- 
ceive it.'' 

Mr.  Jay,  of  course,  was  one  of  those  who  desired  the 
(ih.s<)l}ite  and  mwonditioiKd  ratification  of  the  Constitu- 
tion. Ilis  influence  in  brinuinir  this  about  wa«  no  doubt 
great,  thou<i:h  from  the  sketch  of  the  debates  it  does  not 
appear  that  he  took  any  very  active  or  prominent  part  in 
the  discussions  of  the  Convention.  He  was  not  a  fre- 
quent speaker ;  indeed  he  was  never  a  very  ready  and 
skillful  debater.     He  was  better  adapted  to  the  commit- 
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tee  room,  or  perhaps  the  chair,  than  the  floor  of  a  delib- 
erative body.     His  strength,  like  Mr.  Jefferson's  in  that 
respect,  lay  rather  in  his  pen  than  in  oral  speech.     As  a 
pamphleteer  and  political  essayist,  he  had  few  equals ; 
as  a  parliamentary  orator  he  had  many  superiors,  and 
some,  too,  upon  the  floor  of  the  Convention  itself.     The 
eflbrts  of  Mr.  Jay  cannot  compare  with  the*  clear,  calm, 
logical,  comprehensive  speeches  of  Livingston,  much  less 
with  the  bold,  rapid,  impetifous  harangues  of  Hamilton, 
alike  brilliant  as  declamations,  and  convincing  as  argu- 
ments.    These  two  were  therefore  regarded  as  in  some 
sense  the  parliamentary  leaders  of  the  Federalists  ;  but 
IMr.  Jay  in  point  of  real  influence  was  inferior  to  neither, 
and  doubtless  contributed  as  much  as  any  man  in  the 
Convention,  by  his  well-directed  efforts,  and  the  weight 
of  his  character  and  acknowledged  ability,  to  bring  these 
deliberations  to  a  successful  issue.     Occasionallv  too  he 
mingled  in  the  debates,  and  expressed  his  oi^inions  upon 
the  more  important  questions  raised,  with  freedom  and 
frankness.     He  spoke  upon  the  question  of  representa- 
tion in  reply  to  Mr.  M.  Smith,  and  while  avowing  him- 
self in  favor  of  a  large  representation,  yet  was  satislied 
with  the  matter  as  the  Convention  had  left  it,  and  urged 
a  general  acquiescence.     He  spoke  also  ui)on  the  import- 
ant question  of  revenue,  and  the  i)ower  of  Congress  to 
levy  taxes,   advocating  the  propriety  of  investing  the 
General  Government  with  the  command  of  the  national 
resources,  in  opposition  to  the  amendment  proposed  of 
limiting  this  power  by  reserving  to  the  States  the  right  in 
certain  cases  of  regulating  the  suj^plies.     The  speeches 
of  Mr.  Jay  are  characterized  by  great  simplicity  and 
candor,  as  well  as  force  of  expression  and  cogency  of 
argument. 

On  the  11th  of  July,  Mr.  Jay  moved  the  unconditional 
ratification  of  the  Constitution,and  that  such  amendments 
as  might  be  deemed  expedient,  ought  to  be  recommend ed. 
He  was  ably  supported  by  Chancellor  Livingston  and 
Chief-Justice  Morris,  and  opposed  by  Mr.  Smith.     On 

the  15th  of  July,  the  latter  gentleman  moved,  as  an  amend- 
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ment,  that  the  Constitution  ought  to  be  ratified,  on  con- 
dition  that  certain  amendments  specified  should  be  made. 
This  was  the  test  question,  and  the  serious  struggle  in  the 
Convention  now  occurred.*  A  proposition  to  adjourn, 
was  made  and  voted  down.  A  resolution,  by  Mr.  Lan- 
sing, resening  the  right  to  New  York  to  withdraw  from 
the  union,  in  like  manner  passed  in  the  negative.  The 
absolute  ratification  would  probably  have  also  been 
rejected  if  the  timely  amendment  moved  by  Mr.  Jones 
had  not  been  adopted,  changing  the  words  on  condition, 
into  the  words  in  full  confidence.  Among  the  affirm- 
ative votes  were,  Mr.  Smith,  Mr.  G.  Livingston,  Mr.  Wil- 
liams, etc.  In  this  shape  the  resolutions  passed  on  the 
25th  of  July,  by  a  vote  of  30  to  27,  and  New  York  assum- 
ed a  place  among  her  sister  States  in  the  federal  union. 

The  new  government  was  to  go  into  operation  on  the 
4th  of  March,  1789.  Congress  was  summoned  to  meet  on 
that  day  at  the  city  of  New  York,  when  the  votes  for 
President  and  Vice-President  were  to  be  counted.  On 
the  apiDointed  day,  however,  it  was  found  that  a  quorum 
was  not  in  attendance,  and  the  two  houses  adjourned. 
The  House  of  Representatives  was  the  first  to  organize  ; 
the  Senate  continued  to  adjourn  from  day  to  day  for 
want  of  a  quorum,  until  the  6th  of  April.     On  that  day  a 


*Ten  of  the  sliitos  had  already  adopted  the  Constitution  before  it  was 
ratified  by  New  York.  The  order  in  which  it  was  ratified  by  the  respect- 
ive states  and  the  votes  thereon,  are  ps  follows: 


Delaware. 

Pennsylvania, 

New  Jersev, 

Georgia, 

Connecticut, 

Ma&sachusetts, 

Maryland, 

South  Carolina, 

New  Hampshire, 

Virginia. 

New  York, 


December  3, 
December  13, 
December  19, 
January  7, 
Januar\*  9. 
February  C, 
April  28, 
Mav  23. 
June  21, 
June  25, 
Julv  25. 


1787 
1787 
1787 

1788 
1788 
1788 
17.^8 
1788 
1788 
1788 
1788 


unanimously. 
46  to  23. 
unaninlously. 
unanimously. 
140  to  128. 
187  to  168. 
03  to  12. 
149  to  73. 
57  to  40. 
89  to  79. 
30  to  27. 


North  Carolina  and  Rhode  Island  came  into  the  Union  after  the  new 
government  went  into  operation.  The  former  ratified  the  Constitution  on 
the  21st  November,  1789  ;  the  latter  not  till  the  29th  of  May,  1790. 
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quorum  of  both  houses  being  present,  the  electoral  vote 
for  President  and  Vice-President  was  counted,  when  it 
appeared  that  George  Washington,  having  received  the 
whole  number  of  votes  cast,  sixty-nine,*  was  elected 
President,  and  John  Adams  having  received  a  majority 
of  all  the  votes,  was  elected  A^ice-President.  Mr.  Jay 
received  the  votes  of  Delaware  and  New  Jersey,  for  the 
Vice-Presidency. 

The  election  of  General  Washington  having  been 
announced,  and  he  having  signified  his  acceptance  of  the 
trust,  it  was  thought  i^roper  to  make  the  necessary 
arrangements  for  the  accommodation  of  the  President 
at  New  York.  These  arrangements  were  not  immedi- 
ately completed,  and  in  the  mean  time  Jay  A\Tote  to 
Washington,  tendering  the  hospitalities  of  his  house, 
and  with  a  sincerity  and  delicacy  that  could  not  fail  to 
be  appreciated.  'v.\s  the  measures  that  were  in  con- 
templation on  this  subject,"  he  says,  '*  would  have  given 
an  earlier  invitation  the  appearance  of  a  mere  compli- 
ment, it  was  omitted.  Considering  all  circumstances,  I 
really  think  you  would  experience  at  least  as  few  incon- 
veniences with  me  as  in  any  other  situation  here.  Your 
reluctance  to  give  trouble  will  doubtless  suggest  objec- 
tions. 'Ai)prised  of  this,  we  shall  be  particularly  careful 
to.  i)reserve  such  a  degree  of  simplicity  in  our  domestic 
aiTangements  as  will  render  you  easy  on  that.  In  a 
word  you  shall  be  received  and  entertained  exactly  in 
the  way  which,  if  in  your  place,  I  should  prefer,  viz., 
with  plain  and  friendly  hospitality."  The  completion 
of  the  imblic  arrangements  for  the  reception  of  General 
Washington  prevented  his  acceptance  of  this  invitation. 
He  ariived  in  New  York  soon  after,  and  delivered  his 
inaugural  address  on  the  30th  of  April.  At  his  request 
Mr.  Jay  continued  to  act  as  Foreign  Secretary  until  the 
aiTival  of  Mr.  Jefferson  from  Europe. 

♦Theses  comprised  the  electoral  votes  of  teu  of  the  States  only.  Rhode 
Island  and  North  Carolina  had  not  yet  adopted  the  Constitution,  and  New 
York  did  not  vote.  At  the  opening  of  the  Congress  no  member  from  New 
York  appeared  in  either  house.  Rufus  King  took  his  scat  in  the  senate  on 
the  25th  of  July,  and  Gen.  Schuyler  two  days  after. 
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The  Constitution  provided  that  the  judicial  power  of 
the  United  States  should  be  vested  in  a  Supreme  Court 
and  in  such  inferior  courts  as  Congress  might  from  time 
to  time  establish.  At  the  first  session  of  Congress  the 
organization  of  the  federal  judiciary  engaged  the  early 
and  constant  attention  of  that  body.  The  judiciary  bill, 
organizing  the  new  courts,  approved  the  24th  of  September 
1789,  will  be  more  particularly  noticed  in  the  succeeding 
sketch  of  Chief-Justice  Ellsworth,  then  a  senator  in 
Congress,  from  the  State  of  Connecticut.  By  its  pro- 
visions a  Chief-Justice  and  five  Associate-Justices,  were 
to  constitue  the  Supreme  Court  of  the  United  States. 

Un  the  very  day  of  the  approval  of  the  Judiciary  bill, 
the  President  sent  in  to  the  Senate  the  name  of  John 
Jay  for  the  office  of  Chief- Justice,  and  the  names  of  the 
following  gentlemen  for  the  offices  of  Associate- Justices 
of  the  Supreme  Court:— John  Rutledge,  of  South  Caro- 
lina ;  William  Cushing,  of  Massachusetts  ;  Benjamin  H. 
Harrison,  of  Maryland ;  James  Wilson,  of  Pennsylva- 
nia ;  and  John  Blair,  of  Virginia ;  who  were  immedi- 
ately confirmed.  Edmond  Randoli^h  was  at  the  same 
time  appointed  Attorney-General.  Mr.  Harrison  re- 
signed, and  James  Iredell,  of  North  Carolina,  was  sub- 
sequently appointed  in  his  place. 

tfeneral  Washington  had  been  earnestly  desirous  of 
securing  the  services  and  well-known  ability  of  Mr.  Jay 
in  support  of  the  new  government ;  and  the  position  in 
which  he  was  now  i^laced  was  the  one  which  Jay  himself 
had  i)referred,  as  most  in  accordance  with  his  tastes,  his 
previous  studies,  and  habits  of  life."^ 

The  first  term  of  the  Supreme  Court  was  held  in  New 
York,  in  February,  1790.  The  Chief- Justice,  and  Jus- 
tices Cushing,  Wilson,  and  Blair,  api)eared,t  constitut- 

*, lay's  appoiutmcnt  as  Chief -Justice,  in  preference  to  Chancellor  Living- 
ston, it  has  been  intimated,  was  the  real  cause  of  the  Chancellor's  aban- 
donment of  the  Federal  party,  and  his  subsequent  opposition  to  Jay's 
election,  The  authority  for  this  assertion,  however,  seems  somewhat  ques- 
tionable.    Sec  llammoruVs  Political  History  of  New  York,  p.  1Q7. 

f  Judge  Rutledge  did  not  take  his  seat,     lie  resigned  the  next  year,  and 
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Ing  a  quorum.  Very  little  seems  to  have  been  done 
except  the  adoption  of  three  or  four  rules  of  court,  one 
relative  to  the  seal  of  the  Supreme  and  Circuit  Courts ; 
another  in  regard  to  the  admission  of  attorneys  and 
counsellors,  and  another  directing  that  all  process  of  the 
Court  should  be  in  the  name  of  "  the  President  of  the 
United  States."  At  the  next  term,  in  August  of  the  same 
year,  the  commission  of  Judge  Iredell  was  read,  who  was 
sworn  in,  and  took  his  seat,  soon  after  which  the  Court 
adjourned.  No  case  of  special  importance  seems  to  have 
been  argued  before  the  Court  until  the  August  tenn,  1792, 
w^hen  the  first  motion  was  made  in  the  case  of  the  State 
of  Georgia  vs.  Braislford  and  others  ;  and  the  important 
case  of  Chisholm  ts,  Georgia,  which  will  be  presently 
noticed,  was  also  brought  on  for  argument. 

The  Chief- Justice,  in  the  mean  time,  regularly  rode  the 
circuit  twice  a  year,  in  company  with  one  of  his  associ- 
ates. The  eastern  circuit,  to  which  he  was  assigned, 
comprised  the  New  England  States  and  New  York.  The 
Judiciary  bill  provided  that  two  Circuit  Courts  a  year 
should  be  held  in  each  district,  by  two  Justices  of  the 
Supreme  Court  and  the  District  Judge. 

The  Chief- Justice  held  his  first  circuit  in  New  York  on 
the  4th  of  Apiil,  1790,  assisted  by  one  of  his  associates  and 
the  District  Judge,  James  Duane,  Esq.,  an  eminent  and 
able  lawyer  of  that  time.*  Ilis  charge  to  the  grand  jury 
was  carefully  i^repared,  temperate,  and  discreet,  and 
*  withal  thoroughly  conservative.  "It  cannot  be  too  ^  ^ 
strongly  impressed  on  the  minds  of  all,"  he  remarked, 
^'how  greatly  our  individual  prosperity  depends  on  our 
national  prosperity,  and  how  greatly  our  national  pros- 
perity depends  on  a  toell-orgaiiizcd^  rigorous  govern' 
menL  ruling  by  wise  and  equal  laws  faithfully  executed. 
Nor  is  such  a  government  unfriendly  to  lil)erty — to  that 

* -  —     —  . -  — 

the  commission  of  Tliomas  Johnson,  bearing  date  7th  November.  1791,  was 
read  at  the  August  term,  1792,  when  that  gentleman  took  his  seat.  Sec 
following  sketch  of  Rutledge. 

*  See  Sketch  of  Duane,  by  Hon.  Samuel  Jones,  in  4th  Vol.  Documentary 
HUi&ry  of  New  fark. 
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liberty  which  is  really  estimable.  On  the  contrary,  noth- 
ing but  a  strong  government  of  laws,  irresistibly  bearing 
down  arbitrary  power  and  licentiousness,  can  defend  it 
against  these  two  formidable  enemies." 

Immediately  after  the  close  of  this  Court  the  Chief- 
Justice  commenced  his  first  circuit  through  New  Eng- 
land, and  was  everywhere  received  with  the  most  flatter- 
ing marks  of  respect.  In  those  primitive  days  it  was 
deemed  no  improper  civility,  or  extraordinary  occur- 
rence, to  lavish  upon  the  head  of  the  federal  judiciary 
the  somewhat  tumultuous  demonstrations  of  popular 
applause.  Thus  the  citizens  of  New  Haven  and  the  citi- 
zens of  Portsmouth  honored  him  with  ''a  public  entry" 
into  these  towns  ;  and  even  the  staid  people  of  Boston 
were  moved  from  their  propriety  in  a  similar  manner. 
A  year  or  two  later  we  find  him  feted  and  toasted  at  pub- 
lic dinners— crossing  the  Hudson  at  Albany  under  the 
roar  of  artillery — ''attended  for  twelve  miles  on  his 
journey  by  a  body  of  cavalry" — entering  the  village  of 
Hudson  on  "Independence  Day,"  amid  the  ringing  of 
bells  and  roar  of  cannon ;  and,  finally,  received  by  a 
deputation  of  citizens  eight  miles  from  New  York,  who 
carried  him  in  triumph  into  the  bosom  of  his  native  city. 
But  these  latter  demonstrations,  it  must  be  confessed, 
were  political,  and  not  in  comi)liment  to  his  judicial 
character. 

In  April,  1791,  the  Chief- Justice,  with  Justice  Gushing 
and  the  District  Judge,  Duane,  held  the  circuit  at  New 
York,  and  made  a  very  important  decision,  involving  the 
jurisdiction  and  powers  of  the  Justices  of  the  Supreme 
Court.  Congress  had  i^assed  an  act  to  regulate,  among 
other  things,  the  claims  to  invalid  pensions.  Under  this 
act  certain  duties  were  assigned  to  the  Circuit  Courts  ; 
but  the  decisions  of  the  Courts  thereon  were  made  sub- 
ject, first  to  the  consideration  and  suspension  of  the  Sec- 
retary of  War,  and  then  to  the  revision  of  Congress.  It 
speaks  well  for  the  independence  and  firmness  of  the 
Supreme  Court,  even  at  that  early  day,  to  obsen'e  the 
Judges  standing  uj)  boldly  to  resist  a  constitutional  en- 
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croachment.  The  Chief- Justice  and  his  associates  refused 
to  perform  judicially  the  duties  imposed  by  the  act. 
They  declared  that,  by  the  Constitution,  neither  the  Sec- 
retary of  War,  nor  any  other  executive  officer,  nor  the 
Legislature  itself,  was  authorized  to  sit  as  a  court  of 
errors  on  the  judicial  acts  or  opinions  of  the  Court. 
They  regarded  the  act  therefore  as  appointing  the  judges 
commissioners  merely,  which  appointment  they  might 
accept  or  decline  at  their  option.  In  this  case,  as  they 
desired  to  manifest  in  every  proper  manner  their  respect 
for  the  national  Legislature,  they  would  execute  the  act, 
not  as  a  court,  but  in  the  cai)acity  of  commissioners. 
Similar  views  were  taken  of  the  act  in  the  Circuit  Court 
in  Pennsylvania  by  Justices  Wilson  and  Blair,  and  Pet- 
ers, District  Judge,  who  united  in  representing  their 
opinions  in  a  joint  letter  addressed  to  the  President. 

At  the  August  term  of  the  Supreme  Court,  1792,  a 
motion  was  made  by  the  Attorney-General  for  a  man- 
damus^ directed  to  the  Circuit  Court  of  Pennsylvania, 
commanding  it  to  proceed  on  the  i)etition  of  William 
Heybum,  as  an  invalid  pensioner.  The  Attorney-Gen- 
eral made  an  elaborate  argument  upon  the  merits  of  the 
case  and  the  refusal  of  the  Judges  to  carry  the  law  into 
effect.  The  Court  held  the  case  under  advisement  until 
the  next  term  ;  but  no  decision  was  ever  j)ronounced,  as 
Congress,  in  the  mean  time,  provided  for  the  relief  of 
pensioners  by  another  law. 

At  this  same  term  was  brought  on  for  argument  the 
first  motion  in  the  imi)ortant  case  of  the  State  of  Georgia 
T?^.  Braislford  et  al.  The  case  presented  several  novel 
questions  connected  with  the  Constitutional  jurisprudence 
of  the  country,  and  is  remarkable  as  being  the  only  case 
in  which  a  special  trial  by  jury  has  ever  been  had  before 
the  Supreme  Court.  The  State  of  Georgia  had  passed  an 
act  of  confiscation,  whereby  it  was  claimed  that  the  debt 
in  controversy — a  bond  made  by  Kelsey  and  Spalding  to 
Braislford  and  others,  whom  it  was  alleged  were  aliens — 
had  been  sequestrated  to  the  State.  Notwithstanding 
their  alienage  and  the  act  of  confiscation,  Braislford  and 
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his  co-partners  had  brought  an  action  on  the  bond  against 
Kelsey  and  Spalding  in  the  Circuit  Court  of  Georgia. 
The  State  of  Georgia  applied  to  be  admitted  to  assert  her 
claim,  but  was  refused,  and  judgment  passed  for  the 
plaintiffs.  The  State  now  filed  a^bill  in  equity  and  moved 
that  an  injunction  might  issue  to  stay  further  proceed- 
ings in  the  Circuit  Court,  and  also  to  the  Marshal  of  the 
Georgia  district  to  stay  money  levied  on  any  execution 
that  might  have  come  to  his  hands.  This  motion  was 
made  and  argued  by  Alexander  J.  Dallas,  of  Pennsyl- 
vania, *  one  of  the  most  eminent,  as  he  was  decidedly  one 
of  the  most  accomplished  and  able  lawyers  of  that  day, 
and  was  opposed  by  the  Attorney-General,  Mr.  Ran- 
dolph. The  Court,  after  argument,  delivered  their  opin- 
ions seriatim. 

Justice  Johnson  was  of  the  oj^inion  that  if  the  State 
had  a  right  to  the  debt  in  question,  it  might  be  enforced 
at  common  law,  and  that  an  injunction  should  not  issue. 
Justice  Cushing  w^as  of  a  similar  opinion.  On  the  other 
hand,  Justices  Blair,  Iredell,  and  Wilson,  thought  that  a 
temporary  injunction  should  issue  till  the  Court  should 
be  enabled  by  a  full  inquiry  to  decide  ujDon  the  whole 
merits  of  the  case ;  though  the  latter  was  inclined  to 

*  Alexander  J.  Dallas  was  a  native  of  the  Island  of  Jamaica,  and  bom 
on  the  1st  day  of  June,  1750.  He  was  educated  in  Euroi)e,  and  emigrated 
to  Philadelphia  in  1783.  Two  years  after  his  arrival  he  was  admitted  to 
the  bar.  In  a  few  years  he  acciuired  a  distin<:^iished  reputation  as  a  lawyer; 
and  on  the  organization  of  the  Federal  judiciar}^  we  find  him  engaged  in 
nearly  all  the  important  causes  in  the  Supreme  Court,  and  the  criminal 
trials  of  these  days.  iMr.  Dallas  was  several  years  Secretary'  of  the  Com- 
monwealth of  Pennsylvania.  He  published  the  four  volumes  of  the 
Il(?ports  which  bear  his  name,  containing  the  earlier  decisions  of  the 
Pennsylvania  and  the  Federal  Courts.  He  also  published  an  edition  of  the 
laws  of  Pennsvlvania,  wliich  he  illustrated  with  nrftes  and  references. 

In  1801  ISlv.  Dallas  was  apj>ointed  by  3Ir.  Jefferson,  District  Attorney  for 
the  Eastern  Dlstritrl  of  Pennsylvania,  and  in  1808  he  was  invited  to  a  place 
in  the  Cabinet  as  Secretarv  of  the  Treasury.  lie  continued  in  tlie  Cabinet 
until  1810,  a  ])art  of  which  time  he  performed  the  duties  of  Secretarj'  of 
"War.  Returning  again  to  the  bar,  on  his  resignaticm  of  this  ofBce,  he 
resumed  an  extensive  and  brilliant  ])ractice,  which  was,  however,  inter-' 
rupted  the  next  year  by  an  untimely  death.  lie  died  on  the  l6thof^Janu- 
arv.  1817.  in  the  oStli  vear  of  his  aire. 
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think  that  the  more  proper  course  would  have  been  for 
Georgia  to  have  sued  out  a  writ  of  error  rather  than  have 
asked  for  an  injunction.  In  these  views  the  Chief-Jus- 
tice concurred,  and  accordingly  an  injunction  issued. 

At  the  following  term,  February^  1793,  the  case  was 
again  brought  before  the  Court  on  a  motion  by  the 
Attorney-General  to  dissolve  the  injunction  and  dismiss 
the  bill.  Justices  Iredell  and  Blair  were  still  of  opinion 
that  the  injunction  ought  to  be  sustained,  but  the  rest 
of  the  Court  coincided  in  the  opinion  delivered  by  the 
Chief- Justice  that  if  Georgia  had  a  right  to  the  debt,  it 
was  a  right  to  be  pursued  at  common  law,  and  it  was 
ordered  that  the  injunction  should  stand  until  the  next 
term,  when  it  would  be  dissolved,  unless  Georgia  institu- 
ted her  action  at  common  law.  An  amicable  action  was 
accordingly  entered,  in  which  an  issue  was  made  up 
whether  the  debt  and  the  righf  of  action  belonged  to  the 
State  of  Georgia,  or  to  the  original  creditors.  This 
issue  was  brought  to  a  trial  before  a  jury  at  the  February 
term,  1794.  The  question  was  argued  with  great  ability, 
and  learning,  by  Dallas  and  Ingersoll  for  the  State,  and 
by  William  Bradford,  who  had  been  appointed  Attor- 
ney-General in  place  of  Randolph,  for  the  defendants. 
The  cause  went  to  the  jury  under  the  charge  of  the  Chief- 
Justice,  who  declared  it  as  the  unanimous  opinion  of  the 
Judge^s,  that  the  act  of  Georgia  did  not  vest  the  debt  in 
the  State  at  the  time  of  passing  it ;  that  it  was  sub- 
jected not  to  confiscation^  but  only  to  sequestroJion^  and 
the  owner's  right  to  recover  it  revived  at  the  peace. 
The  jury,  under  this  charge,  of  course,  returned  a  ver- 
dict against  the  State,  and  the  injunction  was  accord- 
ingly dissolved.* 

At  the  February  term  of  the  Court,  1793,  held  at 
Philadephia;  the  celebrated  case  of  Chisholm  Executors 
7)8.  Georgia,  was  brought  on  for  arguments  This  great 
case  excited  an  unusual  degree  of  attention,  both  on 
account  of  the  novelty  of  the  questions  raised,  and  the 

♦See  this  case  reported,  2  Dallas,  403,  415.     3  Dallas,  1. 
1 2  Dallas,  419. 
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important  political  consequences  that  were  supposed  to 
be  involved  in  the  decision.  The  doctrine  of  State 
sovereignty,  and  State  rights,  was  for  the  first  time 
brought;  before  the  Court,  for  discussion.  The  question 
was,  whether  the  State  was  amenable  to  the  jurisdiction 
of  the  Supreme  Court,  at  the  suit  of  a  citizen  of  another 
State,  a  question  which  might,  in  the  language  of  Judge 
Wilson,  ultimately  resolve  itself  into  another  no  less 
radical  than  this,  "Do  the  United  States  constitute  a 
Nation?"  Chisholm,  a  citizen  of  South  Carolina,  had 
brought  an  action  against  the  State  of  Georgia  by  ser- 
vice of  process  upon  the  Governor  and  Attorney-Gen- 
eral of  that  State.  Georgia  refused  to  appear,  and  now 
the  Attorney-General  of  the  United  States  moved  that 
unless  Georgia  caused  her  appearance  to  be  entered  by 
the  next  term,  judgment  should  be  rendered  against  her 
by  default,  and  a  writ  of  inquiry  issue.  No  case  of  a 
similar  kind  had  yet  been  regularly  brought  before  the 
Court  for  adjudication.  In  a  case  against  Maryland,  the 
Attorney- General  of  the  State  had  voluntarily  appeared. 
In  a  case  against  the  State  of  New  York  a  motion  had 
been  made  to  compel  an  appearance  on  the  part  of  the 
State,  but  while  the  Court  held  the  motion  under  advise- 
ment the  suit  had  been  discontinued.*  The  question 
was  now  brought  up  on  the  motion  of  Mr.  Randolph, 
the  Attorney-General,  who  delivered  a  lucid  and  most 
masterly  argument,  the  analysis  of  which,  gives  us  the 
highest  opinion  of  the  forensic  talents,  and  profound 
legal  attainments  of  that  gentleman.  The  State  of 
Georgia  refused  to  recognize  the  jurisdiction  even  so  far 
as  to  appear  upon  the  argument,  but  presented  by  Mr. 
Dallas  and  Mr.  Ingersoll,  an  eminent  lawyer  of  the 
Philadelphia  bai%t  a  written  remonstrance  and  protesta- 

*  Oswald  vs.  State  of  New  York,  2  Dall.  401.  But  see  same  case,  2  Dall. 
415,  where  default  against  the  State  was  ordered  to  be  taken  at  the  next 
term,  unless  appearance  was  entered. 

f  .Tared  Ingersoll  was  at  that  time  Attorney-General  of  Pennsylvania,  a 
post  which  he  held  from  1791  to  1800,  and  again  from  1811  to  1816.  He 
w^as  born  in  New  Haven  in  1750,  was  educated  to  the  bar,  and  in  1773  was 
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tion  on  behalf  of  the  State.  Under  these  circumstances 
this  important  question  was  considered  by  the  Judges, 
who,  after  advisement  and  careful  deliberation,  pro- 
nounced their  opinions  seriatim. 

The  opinion  of  the  Chief- Justice  in  this  case,  is  by  far' 
the  most  elaborate,  perhaps  the  most  able,  delivered  by 
him  while  on  the  bench.  It  occupies  over  ten  pages  of 
the  printed  report  of  the  case.  He  makes  no  reference 
to  cases,  for  the  reason  given  by  him  that  he  knows  of 
none  which  are  not  distinguishable  from  this  case.  Un- 
like the  learned,  and  somewhat  scholastic  opinion  of  his 
associate.  Justice  Wilson,  in  the  same  case,  he  does  not 
attempt  an  analysis  and  comparison  of  other  forms  of 
government  and  social  institutions,  nor  does  he  under- 
take to  discuss  the  opinions  of  writers  on  government 
and  the  rights  of  maii,  or  show  the  harmony  of  their 
views  with  the  principles  which  governed  his  own  judg- 
ment. He  discusses  the  question  purely  as  a  practical, 
constitutional  question  ;  he  examines  it  in  three  separate 
propositions :  1st,  In  what  sense  Georgia  is  a  sovereign 
State  ?  2d,  Whether  suability  is  compatible  with  such 
sovereignty  ?  3d,  Whether  the  Constitution  authorizes 
such  an  action  against  her  ?  To  the  first  proposition  he 
applies  those  strong  federal  views  and  ideas  of  national- 
ity, which  he  was  always  known  to  entertain,  going  to 
the  very  opposite  extreme  of  the  doctrine  of  State  rights 
and  State  sovereignty.  A  cori)oration  was  an  aggregate 
of  individuals,  and  so  was  a  State.  The  citizens  of  Phil- 
sent  to  Ijondon  to  complete  bis  education  at  the  Temple.  Mr.  IngersoU 
left  England  after  the  Declaration  of  Independence,  and  went  to  France, 
where  he  remained  for  some  time,  after  which  he  returned  to  Philadelphia 
to  the  practice  of  the  law.  His  success  was  immediate,  and  he  was  soon  at 
the  head  of  his  profession,  "in  the  midst,"  sjiys  a  judicious  writer,  "of 
the  well-known  formidable  competition  of  a  day  when  the  bar  of  Phila- 
delphia by  concession  led  the  Union,  and  gave  birth  to  a  proverb  which  has 
been  handed  down  to  present  times."  Mr.  IngersoU  declined  the  place 
offered  him  of  Judge,  on  the  organization  of  the  Circuit  Court,  for  New 
Jersey,  Pennsylvania  and  Delaware,  in  1801.  He  presided,  however,  for 
a  short  time  preceding  his  death,  in  the  District  Court  at  Philadelphia.  In 
1812  Mr.  IngersoU  was  a  candidate  for  Vice-President.  He  died  in  1822, 
at  the  age  of  seventy. 
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adelphia,  numbering  forty  thousand,  in  their  corporate 
capacity,  were  suable  by  a  single  citizen,  and  there'  was 
no  reason  why  the  fifty  thousand  citizens  of  Delaware 
should  not  be.  He  distinguishes,  it  is  true,  between  the 
case  of  a  suit  against  the  United  States,  and  a  suit  against 
a  State,  because  the  national  Courts  being  supported  by 
the  arm  of  the  Executive  power  of  the  United  States, 
that  power  could  not  be  exercised  against  itself.  The 
sovereignty  of  Georgia  was  therefore  not  absolute,  but 
subordinate  to  the  nationality  of  the  United  States. 
There  was  nothing  incompatible  with  such  sovereignty, 
in  a  public  arraignment  in  a  court  of  law  at  the  suit  of 
a  citizen  of  another  State,  in  an  action  of  assumpsit  for 
the  breach  of  a  contract ;  and  moreover,  the  Qonstitu- 
tion,  to  which  Georgia  had  acceded,  authorized  such  a 
suit.  * 

These  views  were  not  concurred  in  by  Judge  Iredell, 
who  delivered  a  dissenting  opinion.  That  able  jurist 
considered  the  question  also  in  a  Constitutional  point  of 
view,  and  as  a  question  of  strict  construction.  With 
great  force  of  reasoning,  and  admirable  precision  and 
clearness  of  illustration,  he  analyzed  the  argument  of 
the  Attorney-General,  and  arrived  at  exactly  the  oppo- 
site conclusion.  His  opinion  was,  that  no  part  of  the 
existing  law  applied  to  this  case  ;  and  even  if  the  Consti- 
tution would  admit  of  the  exercise  of  such  a  power,  a 
new  law  was  necessary  to  carry  the  power  into  effect,  and 
that  assumpsit  at  the  suit  of  a  citizen  would  not  lie 
against  a  State.  One  can  scarcely  arise  from  a  careful 
perusal  of  this  able  opinion  without  being*  sensibly  im- 
pressed with  the  force  of  the  reasoning  of  the  learned 
Judge,  and  the  accuracy  of  his  deductions  ; — lucid,  logi- 
cal, compact,  comprehensive,  it  certainly  compares  very 
favorably  with  that  of  the  Chief -Justice,  in  every  respect, 
and  as  a  mere  legal  argument  must  be  admitted  to  be  far 

*  In  reference  to  this  decision  Chancellor  Kent  observes  in  his  commen- 
taries: "  It  is  a  little  remarkable  that  the  Court,  in  one  of  its  earliest  decis- 
sions,  should  have  assumed  a  jurisdiction  which  the  authors  of  the  Fed- 
eralist had  a  few  years  before  declared  to  be  without  a  color  of  foundation. 
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superior.*    The  majority  of  the  Court,   however,  con- 
curred with  the  Chief- Justice  and  granted  the  motion. 

This  decision  created  much  excitement  in  the  public 
mind  at  the  time.  The  subject  was  at  once  brought  be- 
fore several  of  the  State  Legislatures,  and  an  amendment 
of  the  Constitution  proposed.  The  advocates  of  State 
rights  viewed  the  decision  as  a  direct  attack  upon  the 
sovereignty  of  the  States.  Georgia  openly  defied  the 
federal  authority,  and  refused  to  enter  her  appeai-ance. 
The  Supreme  Court,  however,  stood  firm.  At  the  Feb- 
ruary term,  1794,  judgment  was  rendered  against  the 
State  by  default,  and  a  writ  of  inquiry  awarded. 
Where  the  controversy  would  have  ended,  it  is  impos- 
sible to  conjecture,  had  not  the  question  been  put  at 
rest  by  a  speedy  amendment  of  tlie  Constitution,  which 
declared  that  the  jurisdiction  of  the  Supreme  Court 
should  not  extend  to  suits  against  a  State  by  citizens  of 
another  State,  or  subjects  of  a  foreign  State.  This 
amendment  having  been  adopted,  it  was  unanimously 
determined  by  the  Court,  at  the  February  term,  1798, 
that  no  further  jurisdiction  could  he  exercised,  in  any 
case,  past  or  future,  wherein  a  State  should  be  sued  by 
citizens  of  another  State. 


*  Judge  Iredell  may  be  reganled  as  one  of  the  ablest  of  the  many 
distinguished  jurists  who  have  graeed  the  ])eneh  of  the  Supreme  Court.  He 
had  been  a  delegate  to  the  Constitutional  Convention  of  the  State  of  North 
Carolina,  and  was  appointed  to  the  Beneh  of  the  Supreme  C^ourt,  in  i)lace 
of  Mr.  Harrison  of  Maryland,  one  of  the  originally  eommissioned  judges, 
who  declined.  As  a  constitutional  lawyer,  Judge  Iredell  had  i\£>  sui)erior 
upon  the  IkjucI^.  His  judicial  opinions  are  marked  by  great  vigor  of 
thought,  clearness  of  argument,  and  force  of  expression.  He  did  not 
always  concur  with  the  majority  of  his  brethren  in  their  constitutional 
constructions,  and  on  such  occasions  rarely  failed  to  sustain  his  positions 
by  the  strictxjst  legal,  as  well  as  logical  deductions.  In  the  interesting  case 
of  Ware  vs.  Hylton,  3  Dallas,  199 — (referred  to  in  sketch  of  Ch.  J.  Marshall) 
— his  dissenting  opinion  exhibits  uncommon  research,  learning  and  ability. 
As  a  legal  argument  it  may  be  regarded  as  one  of  the  best  specimens  that 
have  been  preserved  of  the  old  Supreme  Court.  In  the  case  of  Wilson  vs. 
Daniels,  3  Dallas,  401,  (referred  to  in  the  subsequent  sketch  of  Chief -Justice 
Ellsworth.)  he  also  dissented,  and  his  views  relative  to  jurisdiction  on  a 
writ  of  error  were  subsequently  adopted  by  the  Court  overruling  the  pre- 
vailing opinion  in  that  case.  Judge  Iredell  died  in  1799,  and  was  succeeded 
by  Hon.  Alfred  Moore  of  North  Carolina. 
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This  is  not  a  proper  place,  perhaps,  to  enter  upon  a 
review  of  that  series  of  exciting  political  trials  which 
grew  out  of  the  foreign  relations  of  the  United  States, 
and  commenced  during  the  latter  period  of  Mr.  Jay's 
service  on  the  bench.  I  may  allude,  however,  to  one  of 
the  earliest  and  most  celebrated  of  these  trials, — that  of 
Henlield,  an  American  citizen,  tried  on  an  indictment 
for  enlisting  in  a  French  privateer — as  well  on  account 
of  the  extraordinary  interest  and  novelty  of  the  case 
itself,  as  for  the  purpose  of  bringing  to  view  a  most 
important  principle  advanced  by  the  Chief -Justice,  with 
the  direct  or  tacit  concurrence  of  nearly  all  his  associ- 
ates. The  principle  alluded  to  is,  that  by  the  common 
law,  independent  of  any  statute,  the  federal  courts  have 
power  to  punish  offences  against  the  federal  sovereignty 
— a  doctrine  which  seems  to  have  grown  out  of  the 
political  emergencies  of  the  times,  but  which  has  been 
shaken  by  subsequent  decisions,  and  it  is  believed,  is 
now  finally  abandoned.  This  doctrine  is  found  laid 
down  in  a  charge  delivered  by  the  Chief- Justice  to  the 
first  federal  grand  jury  ever  imjmnnelled,  at  Richmond, 
in  the  State  of  Virginia.  He  had  been  summoned,  it 
appears,  to  hold  this  Court  for  this  express  purpose,  and 
his  charge,  though  not  delivered  to  the  x>^i'ticular  gmnd 
jury  by  which  Henfield  was  indicted,  had  been  prepared 
with  great  deliberation  and  care,  for  the  purpose  of  set- 
tling the  law  generally  as  applicable  to  this  class  of 
offenders.  This  charge  (which  was  deemed  of  so  much 
consequence  as  to  be  printed  by  order  of  the  govern- 
ment, for  the  purpose  of  explaining  abroad  the  position 
of  the  United  States,)  very  clearly  and  explicitly  enun- 
ciated the  principle  that  any  American  citizen  who 
should  violate  the  neutrality  recently  proclaimed  by  the 
President,  was  to  be  deemed  guilty  of  a  violation  of  the 
law  of  the  United  States,  and  liable  to  prosecution  in 
the  federal  courts,  under  an  indictment  at  common  law, 
for  disturbing  the  peace  ;  or,  to  quote  the  very  language 
of  the  Chief- Justice,  "That  the  United  States  are  in  a 
state  of  neutrality  relative  to  all  the  powers  at  war,  and 
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that  it  is  their  duty,  their  interest,  and  their  disposition, 
to  maintain  it;  that,  therefore,  they  who  commit,  aid, 
or  abet  hostilities  against  these  j^owers,  or  either  of 
them,  offend  against  the  laws  of  the  United  States,  and 
onght  to  be  punished  ;  and  consequently,  that  it  is  your 
duty, 'gentlemen,  to  inquire  into,  and  prevent  all  such 
of  these  offences,  as  you  shall  find  to  have  been  com- 
mitted, within  this  district."'^ 

Under  the  rule  of  law  thus  laid  down,  and  as  subse- 
quently applied  and  amplified  by  Judge  Wilson,  in  one 
of  his  learned  and  scholastic  discourses  to  the  grand 
jury,  two  months  after  at  Philadelphia,  Gideon  Heiifield, 
a  citizen  of  the  United  States,  was  indicted  for  enlisting 
on  the  ''Citizen  Genet,"  an  armed  vessel,  commissioned 
by  the  French  Revolutionary  Government,  then  at  war 
with  England  and  other  European  States. 

We  may  read  in  our  day  with  a  feeling  of  astonish- 
ment the  proceedings  on  an  indictment,  deliberately 
found,  gravely  argued,  and  even  sustained  by  the  Court, 
on  common-law  principles,  against  a  single  individ- 
ual, for  an  alleged  offence  against  the  law  of  nations, 
defined  by  no  statute  of  the  United  States,  and  which, 
if  a  crime,  under  the  law  of  nations,  was  precisely  such 
an  one  as  had  been  committed  by  Lafayette,  Kosciusko, 
and  Dekalb,  in  defence  of  American  Independence. 
The  case,  of  course,  at  once  aroused  party  spirit,  and 
political  feeling.  The  fiercest  invectives  from  both  sides 
were  launched  by  the  respective  partisans  and  opponents 
of  the  French  republic  at  their  adversaries.  The  English 
minister  had  demanded  the  arrest  of  Henfield ;  the 
French  minister,  after  his  an^est,  demanded  his  release. 
The  government  was  determined  to  sustain,  in  its  full 
force,  the  proclamation  of  neutrality,  and  for  that  pur- 
pose, as  we  have  seen,  the  aid  of  the  Supreme  Court- had 
been  invoked.  It  was  not  to  be  disguised  that  the  con- 
test would  be  formidable.  There  was  among  the  Ameri- 
can people  a  deep,  and  wide-spread  sympathy  with  the 

♦  See  the  whole  of  this  charge  published  in  "Wharlou's  State  Trials,  p.  49. 
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young  republic  of  France,  struggling  in  what  appeared 
to  be  its  death  agony,  in  a  contest  with  that  unhallowed 
f  coalition  which  Europe,  under  the  lead  of  England,  had 
raised  to  crush  democracy  in  its  cradle,  ^he  generous 
instincts  of  the  American  people  were  all  for  freedom. 
The  great  mass  of  the  people  did  not  reason  upon,  per- 
haps did  not  comprehend,  the  question  of  policy 
involved  in  the  declaration  of  neutrality,  and  they  could 
not,  therefore,  Tbe  made  to  understand  the  crime  of  Hen- 
field  in  enlisting  on  a  French  cruiser,  under  the  tri-color 
flag  of  liberty.  Popular  sympathy  was  strong  in  his 
favor.  Brought  to  trial,  all  the  fonnidable  power  of  the 
Court,  consistent  with  a  fair  and  impartial  hearing  of  the 
case,  was  arrayed  against  him,  but  all  to  no  effect.  The 
well  known  ability  of  the  Attorney-General,  united  with 
the  legal  acumen  and  forensic  skill  of  the  District- At- 
torney of  Pennsylvania,  Mr.  Rawle,  *  was  exerted  in  vain. 


'^  Williaiu  Rtnvlc  wjis  born  in  Philadelphia  in  1759,  and  was  descended 
from  an  old  and  respectable  family  of  the  early  settlers.  Having  com- 
menced his  legal  studies  in  New  York,  he  crossed  the  Atlantic,  and  was 
entered  a  student  in  the  Middle  Temple.  Returning  to  America  he  entered 
upon  his  profession,  but  found  his  progress  slow,  so  much  so,  that  at  one 
time  he  resolved  to  abandon  it.  Ten  years  passt^d  before  he  could  be  as 
sured  of  success.  As  to  that  success,  it  is  enough  to  say,  that  for  more 
than  twenty  years  his  business  was  very  large,  and  he  occupied,  deservedly, 
a  front  rank  at  the  Philadelphia  bar.  3Ir.  Rawle  was  much  engaged  in  the 
political  trials  of  that  i)eriod.  He  never  held  but  one  public  office,  that  of 
District-Attorney  of  Peimsylvania,  which  he  received  at  the  hands  of 
Washington.  His  thoughts,  habits,  and  feelings  were  all  professional,  and 
to  his  profession  he  devoted  the  best  and  most  valuable  part  of  a  long  life. 
In  1794,  Mr.  Rawle,  together  with  Hamilton,  accompanied  George  Wash- 
ington into  the  western  part  of  the  State  of  Pennsylvania,  for  the  purpose 
of  (luelling  the  insurrection  which  there  broke  out.  In  this  expedition  he 
formed  one  of  the  family,  and  shared  the  tent  of  Washington.  Subse- 
quently he  was  engagtid  in  his  official  capacity,  as  the  representative  of  the 
government  in  the  prosecution  of  these  offenders.  Mr.  liawle  was  the 
author  of  a  "treati.se  on  the  Constitution  of  the  United  States."  He  was 
also  a  member  of  the  commission  appointed  in  1830,  to  revise  and  digest 
the  civil  code  of  Pennsylvania.  He  died  in  Aj^ril,  183C.  "His  mind," 
says  a  writer.  "  was  eminently  clear  and  discriminating,  and  his  arguments 
and  speeches  simple,  .strong,  earnest  and  unpressive."  His  amiability  of 
temper,  and  kind  and  courteous  deportment  at  the  bar,  are  mentioned  as 
among  the  most  i)leasing  traits  of  his  character  and  manners. 
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In  vain  did  the  Court  lay  down  with  the  most  scrupu- 
lous and  minute  exactness,  the  doctrines  of  law,  as  set- 
tled by  the  charge  of  Chief- Justice.  Jay.  The  jury  ren- 
dered a  verdict  of  "not guilty,"  and  ''  citizen Henfield " 
retired  in  triumph  amid  the  plaudits  and  acclamations  of 
the  crowd.*  The  verdict  was  regarded  by  the  popular 
party  as  a  substantial  triumph  over  the  government,  as 
well  as  the  Court.  In  some  sense  it  was  so,  for  it  un- 
doubtedly impeded  the  vigorous  execution  of  the  procla- 
mation of  neutrality,  so  far  asj  the  acts  of  individuals 
were  concerned,  though  it  did  not  of  itself  impair  the 
doctrines  laid  down  by  tlie  Chief- Justice,  and  the  fedeml 
courts.  Henfield  was  not  acquitted  on  the  ground  of  any 
misdirection  as  to  the  law  of  the  case,  but  on  the  ground 
that  the  crime  was  not  knowingly  and  willfully  commit- 
ted, and  therefore,  as  Mr.  Jefferaon  observed  in  a  letter 
to  Mr.  Morris,  then  in  England,  the  jury  did  no  more 
than  the  Constitutional  authority  might  have  done.  • 

The  doctrine  of  a  common  law  jurisdiction,  in  crim- 
inal cases  seemed  to  be  thus  an  established  principle  in 
the  federal  courts.  Chief-Justice  Jay  lield  the  Aj^ril 
session  of  the  Circuit  Court,  in  1794,  for  the  Pennsylva- 
nia district,  and  had  occasion  again  to  apply  the  same 
principle.  Joseph  Ravara,  a  Consul  of  Genoa,  was 
brought  to  trial  before  him  on  an  indictment  for  sending 
threatening  letters  to  the  British  minister,  and  oth- 
ers, with  a  view  of  extorting  money.  Ravara' s  coun- 
sel,  Messrs.    Dallas,    Lewis,  f    and    Heatley,    seem    to 

*  So  elated  was  the  French  minister,  Genet,  at  this  triumph  over  the  Court 
that  he  immediately  issued  cards  to  a  grand  dinner  party  to  meet  "citizen 
Henfield,"  and  that  patriotic  personage  was  formall}'  taken  under  the  pro- 
tection of  the  French  republic.  It  may  be  interesting  to  the  reader  to  know 
that  sallying  out  soon  after  on  a  new  excursion,  he  was  captured  by  a  Brit- 
ish cruiser,  and  thus  "citizen  Ilentield "  passes  from  the  stage. 

f  William  Lewis  was  horn  in  Chester  county,  Pennsylvania,  in  1751,  on  a 
small  farm,  in  a  family  whose  stringent  Quakerism,  it  is  said,  held  a  lib- 
eral, and  especially  a  professional  education  to  be  inconsistent  both  with 
common  sense  and  religious  duty.  His  e^irly  education  was  therefore  defi- 
cient, nor  did  he  in  after  life  reach  any  considerable  degree  of  literary  at- 
tainment.    His  learning  was  almost  exclusively  confined  to  his  profession, 

5 
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have  placed  his  defence  mainly  upon  the  ground,  that 
the  act  complained  of  was  not  a  crime  at  common  law, 
nor  was  it  made  such  by  any  positive  law  of  the  United 
States.  Judge  Jay,  in  his  charge  to  the  jury,  ruled  oth- 
erwise, and  sustained  the  indictment  on  common  law 
principles  The  prisoner  was  convicted,  but  was  after- 
wards pardoned  on  surrendering  his  commission  and 
exequatur. 

It  only  remains  to  be  added,  on  this  subject,  that  this 
doctrine,  so  positively  asserted,  and  rigorously  applied 
by  the  Chief- Justice  and  most  of  his  associates  in  the 
Supreme  Court,  was  a  few  years  after  unsettled,  and  may 
now  be  considered  as  entirely  overthrown.  The  keen, 
bold,  and  penetrating  mind  of  Judge  Chase,  gave  it  the 
first  blow  on  the  trial  of  Worrall,  at  Philadelphia,  in 
1798,  when  in  the  face  of  the  known  opinions  of  all  his 
associates,  and  as  a  very  judicious  writer  remarks  "with 
that  quick  perception  of  the  spirit  of  the  Constitution, 
for  which  his  clear  intellect  was  so  conspicuous " — he 
abrubtly  and  boldly  denied  that  the  federal  courts  pes- 

and  though  several  times  elected  to  Legislative  bodies,  and  for  a  brief 
period,  under  Washington's  administration,  holding  the  office  of  District 
Judge  of  Pennsylvania,  yet  it  is  as  a  lawyer,  and  mainly  as  an  advocate  at 
the  bar,  that  he  is  best  and  most  favorably  known.  Lewis  commenced  his 
practice  in  1773,  and  though  his  business  was  interrupted  during  the  Revo- 
lution, yet  it  again  revived  at  the  close  of  the  war,  and  owing  in  some  de- 
gree to  his  supposed  partiality  for  the  royal  cause  during  the  Revolution,  he 
at  once  succeeded  in  obtaining  a  most  extensive  and  lucrative  practice 
among  the  Quaker  loyalists  of  Pennsylvania.  Mr.  Lewis  was  engaged  in 
some  of  those  celebrated  criminal  trials  which  beg^^n  to  occupy  the  atten- 
tion of  the  community,  soon  after  Mr.  Jay  left  the  bench  lie  was  the 
leading  counsel  in  the  trial  of  the  western  insurgents,  and  it  is  said,  that  his 
pride  of  conscious  superiority  at  the  bar  was  so  much  wounded  by  the 
request  of  the  defendants'  friends  to  admit  Mr.  Dallas  as  his  associate,  that 
he  expressed  himself  with  such  asperity  and  supercilliousncss  in  regard  to 
Mr.  Dallas,  Jis  called  out  from  the  latter  gentleman  a  callenge.  This  Lewis 
accepted,  but  the  difficulty  was  amicably  arranged,  and  both  gentlemen 
afterwards  appeared  as  counsel  for  Fries,  the  first  of  the  insurgents  who 
was  brought  to  trial. 

Mr.  Lewis  continued  at  the  bar,  in  the  practice  of  his  profession,  wijh 
increasing  reputation  and  unabated  ability,  until  the  time  of  his  death, 
which  occurred  on  the  15lh  of  August,  1819, 
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sessed  any  such  common  law  Jurisdiction.*  Soon  after, 
Judge  Washington,  at  the  circuit,  coincided  in  the  opin- 
ion of  Judge  Chase.  He  was  followed  by  that  eminent 
jurist,  Chief- Justice  Marshall,  who  in  more  than  one  case 
advances  the  same  opinion ;  and  the  question  was  finally 
put  to  rest  by  the  decision  of  the  Supreme  Court,  in 
United  States  vs.  Hudson,  f  in  which  there  appears  to  be 
no  dissent  from  the  opinion  delivered  by  the  Court,  that 
a  common  law  offence,  not  specified  by  statute,  is  not 
indictable  in  the  Federal  Courts.:}: 

It  was  while  the  Chief -Justice  and  Judge  Iredell,  with 
the  District  Judge  of  Virginia,  were  holding  the  Circuit 
Court  at  Richmond,  in  1793,  that  the  great  case  of  Ware, 
Administrator,  vs.  Hylton  and  others,  relative  to  the 
right  of  British  creditors  to  collect  debts  of  American 
citizens,  contracted  before  the  war,  came  on  for  trial. 
This  case  called  out  a  display  of  forensic  talent,  elo- 
quence and  learning,  that  hitherto  had  been  without  a 
parallel  in  the  courts  of  Virginia,  and  placed  the  bar  of 
that  State,  in  the  opinion  of  the  federal  judges,  accord- 
ing to  Mr.  Wirt's  account,  ahead  of  all  others  in  the 
Union.  The  cause  was  originally  tried  in  1791,  and 
was  now  brought  on  a  second  time  before  the  Chief- 

♦  The  District- Attorney.  Mr.  Rawlc,  was  in  the  midst  of  his  argument  in 
reply  to  Mr.  Dallas,  discussing  the  question  of  jurisdiction  in  another  point 
of  view,  when  to  his  utter  dismay,  and  the  astonishment  of  the  whole  bar,  • 
Judge  Chase  interrupted  him  with  the  question:  "Do  you  mean,  Mr.  At- 
tomej',  to  support  this  indictment  solely  at  common  law?  If  you  do,  I 
have  no  difficulty  upon  the  subject ;  the  indictment  cannot  be  maintained !" 
The  question,  it  was  supposed,  had  been  long  since  put  at  rest,  and  beyond 
all  hopes  of  a  resurrection  at  the  hands  of  the  "  metaphysical  Virginia  law- 
yers." as  they  were  called  by  an  eminent  Federalist  of  that  day. 

+  7  Cranch  Rep.,  82.    See  also  U.  8.  vs.  Coolidge,  1  Wheaton,  416. 

t  The  principle  is  considered  too  well  settled  to  be  again  shaken.  Justice 
McLean  inliislate  opinion  in  the  Wheeling  Bridge  case,  says:  "It  is  ad- 
mitted that  the  federal  courts  have  no  jurisdiction  of  common  law  offences." 
And  Chief- Justice  Taney,  in  his  dissenting  opinion  stiys:  "  It  has  been  set- 
tled since  the  beginning  of  this  government,  that  the  courts  of  the  United 
States,  as  such  have  no  common  law  jurisdiction,  civil  or  criminal,  unless 
conferred  upon  them  by  act  of  Congress."— State  of  Pensylvania ija. Wheel- 
ing Bridge  Co.,  13  Howard,  519. 
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Justice  and  his  associates.  Among  the  array  of  counsel 
for  the  defendants,  the  American  debtors,  were  Patrick 
Henry  and  John  Marshall.  Mr.  Wirt,  in  his  life  of 
Henry,  gives  a  very  graphic  and  animated  description 
of  this  celebrated  trial,  and  a  copious  sketch  of  the 
speech  of  the  great  Virginian  orator,  which  is  said  to 
have  required  three  days  for  its  delivery.  He  was  fol- 
lowed by  Marshall,  who  brought  the  heavy  batteries  of 
his  logic  to  bear  upon  the  breach  made  by  the  powerful 
eloquence  of  his  associate.  Alexander  Campbell  and 
Col.  Innis,  two  of  the  most  distinguished  orators  at  the 
bar  of  Virginia,  took  the  floor  on  the  same  side, 
and  the  counsel  for  the  plaintiff  followed  in  reply.* 
Some  idea  of  the  effect  of  this  magnificent  exhibition  of 
forensic  skill,  this  grand  and  imposing  display  of  elo- 
quence, may  be  obtained  from  the  impression  left  ui)on 
the  mind  of  Judge  Iredell,  who  in  his  written  opinion, 
after  the  argument,  declares  with  more  warmth  and 
enthusiasm  than  usually  belongs  to  the  unimpat?sioned 
judicial  mind,  that  the  arguments  in  the  case  display*  d 
an  ingenuity,  a  depth  of  investigation,  and  a  power  of 
reasoning,  equal  to  anything  he  ever  witnessed,  and  that 
some  of  them  had  been ''adorned  with  a  splendor  of 
eloquence  surpassing  what  I  have  ever  felt  before.'' + 

Chief-Justice  Jay  presided  for  the  last  time  at  the 
.term  of  the  Supreme  Court,  in  February,  1794.  It  wiis 
at  this  term  that  the  issue  in  the  case  of  Georgia  cs, 
Braislford, which  I  have  already  alluded  to,  was  tried.  At 
the  same  term  the  case  of  Glass  vs.  The  Sloop  Betsey,:}: 
l^resenting  one  of  the  earliest  questions  raised  in  the 
Supreme  Court  on  the  subject  of  admiralty  jurisdiction, 
was  argued  and  decided.  The  Betsey  was  a  Swedish 
vessel,  the  cargo  of  which  was  owned  jointly  by  Amer- 
icans and  Swedes.  She  had  been  cai)tured  by  the 
"Citizen  Genet,''  a  French  privateer,  and  sent  into 
Baltimore.     The  owners  of  the  Betsey  filed  a  libel  in  the 

♦  See  notice  of  this  trial  in  the  following  sketch  of  Chief-Justice  Marshall* 
f  Sec  opinion  of  Judge  Iredell  in  the  Report,  3  Dallas,  275. 
X  3  Dallas  Rep.  6. 
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District  Court  of  Maryland,  claiming  restitution,  and 
the  captors  (who  had  undertaken  to  proceed  before  the 
French  Consul  for  a  condemnation  of  the  vessel) 
pleaded  to  the  jurisdiction,  that  the  Federal  Courts  had 
no  power  to  take  cognizance  in  the  case  of  a  captured 
vessel,  belonging  to  a  foreign  and  neutral  power.  After 
an  elaborate  and  exhausting  argument,  Chief-Justice 
Jay  delivered  the  unanimous  decision  of  the  Court, 
wherein,  without  assigning  any  reasons,  he  overruled 
the  plea  as  insufficient,  and  reversed  the  decision  of  the 
District  Court.  In  respect  to  the  admiralty  jurisdiction 
claimed  to  be  exercised  within  the  limits  of  the  United 
States  by  the  Consuls  of  France,  it  was  determined  by 
the  court  that  no  such  power  could  be  exercised, 
inasmuch  as  none  was  reserved  or  conferred  upon  these 
functionaries  by  the  treaty.  This  important  case  estab- 
lished the  admiralty  jurisdiction  of  the  Federal  Courts, 
in  cases  of  prize  and  captures  on  the  high  seas. 

At  the  expiration  of  this  term  of  the  court.  Judge 
Jay,  as  has  been  mentioned,  presided  at  the  April  ses- 
sion of  the  Circuit  Court  at  Philadelphia,  and  it  was 
during  this  session  that  Ravara  was  tried.  About  the 
same  time  he  was  commissioned  as  Minister  to  England, 
and  although  he  accepted  this  appointment  without 
vacating  his  seat  on  the  bench,  yet  he  never  afterwards 
acted  in  a  judicial  capacity.  On  his  return  to  America,  in 
1795,  having  in  the  mean  time  been  elected  Governor  of 
New  York,  he  resigned  the  office  of  Chief-Justice  of  the 
United  States. 

No  portion  of  the  public  career  of  Mr.  Jay  has  been 
the  subject  of  more  unsparing  criticism,  than  that  upon 
which  he  was  now  about  to  enter.  A  full  history  of  it 
involves  the  discussion  of  political  questions,  happily 
long  since  laid  at  rest,  and  revives  the  memories  of  party 
controversies,  which  for  animosity  and  bitterness  of 
feeling,  have  never  been  surpassed  in  this  country  or 
Europe.  Such  a  review  would  be  fruitless  and  uni^rofi- 
table.  Without  entering  upon  it  in  detail,  therefore,  I 
shall  allude  to  these  events  only  so  far  as  may  be  neces- 
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sary,  in  order  to  trace  the  history  of  the  mission  to 
England,  and  to  sketch,  briefly,  the  part  sustained  in  it 
by  Judge  Jay. 

On  the  execution  of  Louis  XVI.,  England  joined  the 
European  coalition,  and  commenced  hostilities  against 
the  French  republic.  Up  to  this  period,  and  even  long 
afterwards,  and  as  late  as  the  overthrow  of  the  republic 
by  Bonai)arte,  the  popular  feeling  in  America  was 
warmly  enlisted  on  the  side  of  France,  and  the  promi- 
nent republican  leaders  did  not  hesitate  to  express  their 
sympathy  with  the  progress  of  popular  principles  in 
Europe.  *  A  class  of  public  men  in  America,  however,  like 
Mr.  Pitt,  Mr.  Burke,  and  their  adherents  in  England, 
never  could  be  brought  to  regard  with  satisfaction  the 
rapid  progress  of  the  democratic  principle  in  Europe,  as 
developed  in  the  startling  dramaof  the  French  Revolution. 
At  the  head  of  these  stood  the  acknowledged  chiefs  of 
the  Federal  party,  Hamilton,  Adams,  and  Gouverneur 
Morris,  t  and  with  these,  doubtless.  Jay  concun-ed  in 
sentiment  on  this  subject.  So  strong  was  this  bias 
against  the  French  Revolution  on  the  mind  of  Hamilton, 
that  with  all  his  clear,  far-seeing  sagacity,  and  practical 
statesmanship,  he  doubted  whether  it  would  be  proper 
for  the  United  States  to  receive  a  minister  from  the 

*  At  a  public  dinner  in  New  York,  in  1796,  Chancellor  Livingston  gave 
the  following  toast: 

"  ^lay  the  present  coolness  between  France  and  America,  produce,  like 
the  quarrels  of  lovers,  a  renewal  of  love." 

f  The  journal  of  Gouverneur  Morris— an  acute  observer,  as  well  as  an 
accomplished  gentleman — during  his  stay  in  Paris,  exhibits  his  strong  con- 
servative, perhaps  we  may  say,  monarchial.  sentiments.  Mr.  Morris  had 
no  faith  in  the  revolution  from  the  outset.  He  sided  with  the  King,  on  all 
occasions,  against  the  libemls.  He  sneered  at  Sieyes,  disputed  constantly,  and 
always  warmly,  with  that  "strong-minded  woman,"  Madame  De  Stael,  in 
her  own  drawing-rooms,  and  almost  quarrelled  with  Lafayette  at  his  own 
dinner  table.  Mr.  Morris  denounced  the  Constitution  of  1791  as  "a  wretched 
piece  of  paper  *' — the  same  Constitution  which  Lafayette  regarded  as  the 
perfection  of  wisdom,  and  that  liberal  and  enlightened  British  statesman, 
Mr.  Fox,  pronounced  "the  most  stupendous  and  glorious  edifice  of  liberty 
whi(!h  has  been  erected  on  the  foumUition  of  human  integrity,  in  any  age 
or  countrv." 
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French  republic,  or  whether,  if  a  regent^  pretending  to 
represent  the  monarchy  beyond  the  boundaries  of  France, 
should  send  a  rival  ambassador,  the  United  States  ought 
not  to  receive  both !  This  grave  doubt  Hamilton  pro- 
poses in  a  letter  to  Jay,  but  the  question  did  not  for  a 
moment  perplex  the  latter.  The  Chief-Justice  enter- 
tained a  too  clear  and  just  conception  of  international 
law,  and  of  the  principles  which  should  regulate  the 
intercourse  of  nations,  to  hesitate  for  a  moment,  and  he 
accordingly  advises  against  receiving  "  any  minister  from 
a  regent,  until  he  was  regent  de  facto P  * 

The  arrival  of  Genet  in  America,  as  minister  from  the 
French  republic,  and  the  imprudent  and  exceptionable 
conduct  of  that  personage,  contributed  to  fan  the  flames 
of  party  spirit,  and  to  open  wider  the  breaches  between 
the  Republicans  and  the  Federalists.  Washington  held 
with  a  firm  and  steady  hand  the  reins  between  the  two 
factions,  turning  neither  to  the  right  hand  nor  to  the  left, 
but  rigidly  and  impartially  adhering  to  the  principles  of 
neutrality  which  he  had  proclaimed,  with  the  unanimous 
advice  and  assent  of  his  Cabinet,  including  Jefferson 
himself.  It  was  a  position  of  no  ordinary  embarrass- 
ment and  difficulty.  The  Republicans  were  loud  and 
earnest  in  expressing  their  sympathy  for  republican  prin- 
ciples in  Europe,  and  their  desire  for  a  closer  union  with 
France  against  the  natural  enemies  of  liberty;  the  Fed- 
eralists were  no  less  earnest,  nay  were  bitter  and  vindic- 
tive, in  cheir  denunciations  of  jacobinism  and  ''French 
principles."  On  the  one  hand  the  British  minister,  Mr. 
Hammond,  uttered  the  complaints  of  his  Government 
against  the  United  States  for  discriminating  against 
British  •  subjects  and  British  interests,  in  violation  of 
treaty  stipulations  ;  on  the  other,  the  republican  envoy, 

*  When  this  question  was  submitted  by  Wasliiugton  to  his  Cabinet,  Ham- 
ilton and  General  Knox  thought  that  the  French  minister  ought  to  be  re- 
ceived with  qualifications.  The  sound  judgment  of  tlie  President,  however, 
acceded  to  the  reasoning  of  Mr.  Jefferson,  witli  whom  the  Attorney-Gen* 
eral,  Randolph,  agreed  that  the  French  Minister  should  be  received  without 
any  qualifications. 
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(Jenet,  reproached  the  public  authorities  for  the  ingrati- 
tude of  America,  and  threatened  to  appeal  frpm  the 
Government  to  the  people. 

The  conduct  of  England  was  such,  indeed,  as  to  cause 
deep  and  wide-spread  indignation  among  all  classes  of 
our  citizens.  England  had  never  yet  carried  out,  either 
according  to  its  spirit  or  its  letter,  the  treaty  of  peace. 
British  troops  still  garrisoned  several  posts  on  our  front- 
iers, and  within  the  jurisdiction  of  the  United  States. 
American  citizens  were  excluded  from  navigating  the 
great  lakes  ;  and  Great  Britain  had  neglected  to  make 
compensation  for  negroes  carried  away  by  the  British 
fleet,  after  the  war.*  These  violations  of  ^  the  treaty  of 
peace  were  admitted  by  Great  Britain,  but  justified  on 
the  ground  that  the  United  States  had  not  fulfilled  her 
engagements  under  the  same  treaty — a  charge  specifi- 
cally made  and  urged  at  length  by  Mr.  Hammond,  the 
British  minister,  but  triumphantly  answered  and  conclu- 
sively refuted,  in  a  very  elaborate  and  most  able  com- 
munication from  Mr.  Jeflferson,  the  American  Secretary 
of  State.  + 

Other  causes  of  differences,  and  grievances  growing  out 
of  the  belligerent  attitude  of  England  towards  France, 
served  soon  after,  to  widen  the  breach  between  her  and 
tliis  country.  Under  the  British  Orders  in  Council,  the 
last  of  which  authorized  the  capture  by  British  cruisers 
of  all  vessels  carrying  supplies  to  any  French  colony,  or 
laden  with  its  produce,  numerous  American  vessels  were 
seized  and  sent  to  England  for  '4egal  adjudication." 
The  right  of  search  was  claimed,  and  American  sailors 
were  torn  from  the  decks  of  American  vessels,  under 
pretence  of  their  being  British  subjects.  These  and 
other  outrages  committed  u\)on  our  commerce  and  mari- 
time rights,  for  some  time  i)revious  to  the  spring  of 
1704,   justly  excited    the    indignation  of  the    popular 

*  Letter  of  Mr.  Jefferson.  Se(;retaryof  State,  to  Mr  Ilammoud,  the  Brit 
Lsh  minister.  Dec.  loth.  171)1,  American  State  Papers,  Vol.  I.,  p.  179. 

f  See  this  correspondence  in  Vol.  I.,  American  Stale  Papers. 
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party,  who  loudly  demanded  of  Congi-ess  the  adoption 
of  vigorous  and  energetic  war  measures.  It  required  all 
the  firmness  and  prudence  of  Washington,  barely  sus- 
tained in  the  Senate,  and  with  a  small  majority  against 
the  Federal  policy  in  the  lower  house,  to  stem  the  cur- 
rent of  popular  passion,  and  avert  the  threatened  storm. 
Theexcitement  of  party,  gradually  reached  such  a  point  as 
to  overstep  the  bounds  of  propriety,  and  even  decency  ; 
and  the  clamors  of  mob  violence  invaded  the  habitation 
of  the  President  himself.  According  to  the  statements, 
perhaps  too  highly  colored,  of  Mr.  Adams,  ''innumer- 
able multitudes"  surrounded  the  President's  house 
from  day  to  day,  "hurrahing,  demanding  war  with 
England,  cursing  Washington,  and  crying  success  to  the 
French  patriots  and  virtuous  republicans."'* 

The  Democratic  party  in  Congress  were  in  favor  of 
prompt  and  immediate  action  against  England,  looking 
mainly  toward  commercial  restriction.  Steps  were  taken 
to  increase  the  military  force  ;  an  embargo  was  laid  for- 
thirty  days  on  all  vessels  bound  for  foreign  ports ;  and 
a  resolution  was  introduced  to  suspend  commercial  inter- 
course with  Great  Britain  till  indemnity  should  be  made 
for  the  losses  sustained  under  her  orders  in  council,  and 
until  she  surrendered  the  military  posts  agreeably  to  tlie 
treaty  of  peace. 

It  was  at  this  moment,  when  the  i^ublic  mind  was  in 
the  highest  state  of  ferment,  and  a  speedy  rupture 
seemed  inevitable,  that  Wasliington  determined  to  make 
another  effort  to  reconcile  the  differences  between  the 
two  countries,'  and  preserve  peace.  He  resolved  upon 
sending  a  special  envoy  to  England,  and  he  selected  for 
that  purpose  the  Chief-Justice  of  the  United  States. 
As  in  the  case  of  the  Spanish  mission,  the  appointment 
was  one  in  no  way  to  be  coveted  or  desired,  and  indeed 
was  repugnant  to  all  Mr.  Jay's  ideas  of  personal  con- 
venience.    But  in  this  as  in  almost  every  act  of   his 

«. 

*The  ''innumerable  multitudes "  of  Mr.  Adams  have  been  discredited, 
on  good  authority.  Perhaps  the  rest  of  the  statement  is  also  to  be  taken 
with  considerable  abatement. 
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public  life,  he  demonstrated  that  his  conduct  was  gov- 
erned by  a  high  and  exalted  sense  of  duty,  and  not  by 
mere  personal  considerations  ;  and  the  rule  of  action 
which  he  had  marked  out  for  himself  did  not  suffer  him 
to  shun  the  responsibility  or  decline  the  appointment. 
"There  is  here,"  he  remarks  in  a  letter  to  Mrs.  Jay,  on 
the  15th  of  April,  1794,  "a  serious  determination  to 
send  me  to  England,  if  possible  to  avert  a  war.  The 
object  is  so  interesting  to  our  country,  and  the  combina- 
tion of  circumstances  such,  that  I  find  myself  in  a 
dilemma  between  personal  considerations  and  public 
ones."  And  again,  a  few  days  after,  ''So  far  as  I  am- 
personally  concerned,  my  feelings  are  very  far  from 
exciting  wishes  for  its  taking  place.  No  appointment 
ever  operated  more  unpleasantly  upon  me ;  but  the  pub- 
lic considerations  which  were  urged,  and  the  manner  in 
which  it  was  pressed,  strongly  impressed  me  with  a  con- 
viction that  to  refuse  it  would  be  to  desert  my  duty  for 
the  sake  of  my  ease  and  domestic  concerns  and  com- 
fort." 

The  Chief- Justice  was  at  this  time  holding  the  Circuit 
Court  at  Philadelphia.  The  nomination  was  sent  in,  and 
acted  upon  by  the  Senate,  on  the  19th  of  April,  1794. 
It  appears  that  the  object  of  the  mission  was  distasteful 
to  the  party  in  opposition  in  the  Senate.  Some  of  the 
members,  among  whom  was  Mr.  Burr,  refused  to  sanc- 
tion it,  on  personal  grounds,  alleging  the  impropriety  of 
the  nomination  itself.  It  was,  however,  confirmed  by  a 
decisive  vote,  18  to  8.  Two  days  afterwards  the  House 
passed  a  bill,  prohibiting,  at  the  end  of  a  limited  period, 
the  importation  of  articles  of  British  growth  or  manu- 
facture into  the  United  States -a  bill  that  of  course 
would  have  rendered  Mr.  Jay's  mission  nugatory.  Its 
passage  in  the  Senate  was  only  prevented  by  the  casting 
vote  of  the  Vice-President. 

Within  a  month  after  his  appointment  Mr.  Jay  sailed 
from  New  York,  accompanied  by  his  son,  and  Col. 
Trumbell,  as  Secretary  of  the  Legation.  Coming  as 
the  envoy  of  the  peace  party  in  the  United  States,  and 
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charged  directly  to  negotiate  a  treaty  between  the  two  coun- 
tries, he  was  of  course  received  with  every  j)roper  mark 
of  respect  and  attention.  His  negotiations  and  intercourse 
with  Lord  Grenville,  the  Secretary  of  Foreign  Aflfairs, 
were  of  the  most  friendly  and  agreeable  character  ;  and 
80  far  as  appears,  tended  to  create  in  each  a  mutual  re- 
spect for  the  other.  With  this  gentleman,  mostly  in 
friendly  and  unreserved  intercourse,  and  by  oral  com- 
munication, Mr.  Jay  negotiated  and  finally  settled  upon 
the  terms  of  that  celebrated  treaty,  the  promulgation  of 
which  in  the  United  States  brought  down  upon  the  head 
of  its  author  such  a  tempest  of  popular  indignation. 

The  terms  of  this  treaty,  and  the  policy  or  impolicy  of 
its  ratification,  were  fully  discussed  at  that  daj'^,  and  with 
great  vigor  of  argument.  Indeed  it  became  for  a  time 
the  dividing  line  of  political  sentiment,  upon  which  those 
two  distinguished  leaders,  Jeiferson  and  Hamilton,  rep- 
resenting the  rival  political  parties  of  the  country,  irre- 
vocably separated.  Hamilton,  with  his  accustomed  ardor, 
ably  defended  the  treaty  in  some  papers  under  the  signa- 
ture of  "  Curtius '-  and  *'  Camillns."  Jefferson,  in  a  letter 
to  Governor  Rutledge  of  South  Carolina,  pronounced  it  an 
''  execrable  thing,"  and  nothing  more  than  ''  a  treaty  of 
alliance  between  England  and  the  Anglo-men  of  this 
country,  against  the  Legislature  and  the  people."  In  a 
letter  to  Madison,  he  says,  alluding  to  Hamilton's  i)am- 
phlet :  "  Hamilton  is  really  a  Colossus  to  the  anti-repub- 
lican party; — without  numbers,  he  is  a  host  in  himself." 
*  *  *  *  '*  In  truth  when  he  comes  forward  there  is 
nobody  but  yourself  who  can  meet  him."  *  *  *  * 
"  For  God' 8  sake  take  up  your  pen  and  give  a  funda- 
mental reply  to 'Curtius'  and  'Camillus.'"  This  Mr. 
Madison  did,  and  very  ably  replied  to  the  argument  of 
Hamilton. 

As  to  the  merits  of  the  treaty  itself,  very  few,  I  be- 
lieve, at  this  day,  will  undertake  to  defend  it  on  princi' 
pie,  whatever  may  be  said  of  it  on  the  score  of  policy, 
Mr.  Jay  declares,  and  doubtless  with  truth,  that  it  was 
based  upon  the  very  best  terms  that  could  have  been 
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obtained :  yet  Washington  himself  hesitated  to  give  it 
his  approval,  and  it  was  only  by  a  close  vote  that  it  es- 
caped the  ordeal  of  the  Senate.  As  a  commercial  treaty 
the  advantages  were  altogether  on  tl^e  side  of  Great 
Britain.  There  was  no  reciprocity  in  it.*  It  was  a  treaty 
between  a  strong  and  a  weak  power,  where  the  former 
insisted  upon  much  and  yielded  little,  and  where  the 
latter  agreed  to  receive  that  little  in  order  to  purchase 
the  boon  of  future  peace  and  security.  Great  Britain,  it 
is  true,  agreed  to  surrender  the  military  posts,  but  this 
she  was  already  bound  to  do  by  the  treaty  of  peace  twelve' 
years  before  ;  she  also  agreed  to  pay  for  property  which 
her  subjects  had  illegally  captured,  after  a  failure  to 
recover  of  the  captors  in  due  course  of  law.  But  with 
the  exception  of  these  two  points,  she  yielded  little  or 
nothing  that  it  was  an  object  to  her  to  retain.  The  treaty 
did  not  even  settle  existing  disputes,  for  while  providing 
for  the  more  easy  and  certain  collection  of  British  debts 
in  the  United  States,  it  gave  no  indemnification  for  the 
negroes  carried  away  by  the  British  troops  at  the  close 
of  the  war ;  nor  did  it  contain  any  concessions  in  regard 
to  the  right  of  search  and  privateering  claimed  and  ex- 
ercised by  British  armed  vessels  on  the  high  seas. 

Mr.  Jay  had  been  instructed  by  his  government  to 
procure  a  direct  trade  with  the  West  Indies  in  our  own 
vessels,  ''of  certain  defined  burdens."  The  part  of  the 
treaty  which  was  negotiated  under  these  instructions,  is 
perhaps  the  most  objectionable,  and  indeed  was  most 
warmly  attacked  at  the  time.  The  manner  in  which 
they  were  carried  out  seems  scarcely  reconcilable  with 
their  spirit^  even  if  it  actually  came  up  to  the  let- 
ter. True,  the  treaty  did  provide  that  England  should 
open  these  i)<^rts,  but  only  to  vessels,  or,  as  a  member 
of  the   House  of    Representativesf  expressed  it,  ''ca- 

*In  this  respect  it  compares  very  unfavonibly  with  the  treaty  with 
France  subsequently  negotiated  by  Ellsworth  and  his  associates,  which  Ham- 
ilton and  some  of  the  Federalists  severely  censured.  See  subsequent  sketch 
of  Ellsworth. 

*  Mr.  Lyman.  In  the  debate  on  the  treaty  in  the  House  of  Representa- 
tives, alluding  to  its  want  of  reciprocity,  he  remarks:  "In  Europe  we  are 
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noes"  of  the  burthen  of  seventy  tons;  —  and  as  a 
restriction  upon  this  slight  relaxation  of  the  British 
colonial  system,  and  perhaps  as  an  equivalent  for  it,  the 
American  minister  consented  to  insert  the  stipulation 
that  all  cargoes  taken  in  such  vessels  should  be  landed 
in  the  United  States  ;  and  further  that  the  United  States 
should  ship  no  molasses,  sugar,  coffee,  cocoa,  or  cotton 
to  any  other  part  of  the  world !  It  may  seem  surprising 
at  this  day  that  so  shrewd  and  able  a  negotiator  as  Chief- 
Justice  Jay  should  have  consented,  under  any  circum- 
stances, and  in  view  of  any  possible  consequences,  to 
accede  to  such  humiliating  restrictions.  The  explana- 
tion is  to  be  found  in  two  facts :  First,  that  a  weak 
power  always  treats  under  disadvantageous  terms  with 
a  strong  one.  Second,  the  disadvantage  in  the  present 
case  was  increased  because  the  negotiator  was  known  to 
the  British  minister  to  be  ardently  desirous  of  procuring 
peace,  and  the  friendship  and  good  will  of  Great  Britain. 
On  the  latter  point  the  remarks  of  Prof.  Tucker,  in  his 
Life  of  Jefferson,*  are  so  discriminating  and  just,  that 
no  apology  is  necessary  in  presenting  the  reader  with  the 
following  passage.  While  awarding  to  the  distinguished 
negotiator  of  the  treaty,  in  the  execution  of  his  trust, 
the  highest  talents  as  well  as  zeal  and  patrotism,  Prof. 
Tucker  remarks:  "But  the  misfortune  was,  that  Mr. 
Jay  left  the  United  States  under  the  firm  belief,  generally 

told  we  may  freely  enter  her  (Great  Britain's)  ports.  In  the  AVest  Indies 
we  are  to  sail  in  catutea  of  seventy  tons  burthen.  In  tlie  East  Indies  we  are 
not  to  settle  or  reside  without  leave  of  the  local  government.  In  the  sea 
ports  of  Canada  and  Nova  Scotia  we  are  not  to  be  admitted  at  all.  while  all 
our  rivers  and  countries  are  opened  without  the  least  reserve.  Yet  surely 
our  all  was  as  dear  to  us  as  the  all  of  any  other  nation,  and  ought  not  to 
have  been  parted  with  but  on  equivalent  terms." 

Mr.  3Iadison  spoke  in  opposition  to  the  treaty  in  the  same  del)ate.  He 
took  particular  exceptions  to  that  portion  of  it  which  permitted  aliens  to 
hold  lands  in  peri.)etuity.  Other  portions  of  the  treaty  he  found  equally 
objectionable.  *' With  respect  to  the  great  points  in  the  law  of  nations 
comprehended  in  the  stipulations  of  the  treaty,"  he  remarlcs,  "the  same 
want  of  real  reciprocity,  and  the  same  sacrifice  of  the  interests  of  the 
United  States  are  conspicuous. " 

*Life  of  Jefferson,  vol.  1.  page  507. 
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entertained  by  his  party,  that  peace  with  England,  the 
prevention  of  a  closer  fraternity  with  the  French,  and 
the  continued  ascendancy  of  the  Federalists,  all  depended 
on  his  making  a  treaty.  Everything  then  which  could 
interest  either  his  patriotic  or  party  feelings,  (and  neither 
were  luke-warm,)  was  hazarded  on  this  single  step.  The 
moral  necessity  under  which  he  acted  was  as  well  known 
to  the  British  ministry,  as  it  was  felt  by  himself ;  and 
they  naturally  profited  by  it  to  insist  on  every  thing 
which  he  could  venture  to  give,  and  to  concede  nothing 
which  they  could  decently  refuse." 

Without  entering  upon  a  further  revie'w  or  criticism  of 
this  celebrated  treaty,  I  dismiss  the  subject  with  the  sin- 
gle remark,  that  containing  such  a  provision  as  that  in 
regard  to  the  West  India  trade,  and  securing  peace  and 
friendship  with  England  without  corresponding  recipro- 
cal commercial  advantages,  it  is  not  at  all  remarkable 
that  the  treaty  should  have  been  exceedingly  distasteful 
to  the  republican  party.  Nor  is  it  a  matter  of  surprise 
that  such  men  at  the  south  as  Pinckney  and  Rutledge 
should  have  denounced  it  in  unmeasured  terms ;  that 
Madison  should  have  censured  it  in  the  strongest  lan- 
guage on  the  floor  of  the  House  of  Representatives  ;  and 
that  Jefferson  himself,  should  for  the  moment  have  been 
ruffled  in  the  serenity  of  his  philosophic  temper,  and  even 
have  forgotten  the  ordinary  courtesies  of  language,  in 
giving  expression  to  his  dissatisfaction.* 

A  few  days  after  Jay's  arrival  in  America,  the  Senate 
assembled,  and  the  treaty  was  submitted  by  the  Presi- 
dent. On  the  24th  of  June  the  Senate  advised  the  rati- 
fication of  the  treaty,  except  the  article  relating  to  the 
West  India  trade.  Soon  after,  and  while  its  considera- 
tion was  still  before  the  Senate,  it  was  made  public  by  a 
senator  from  Virginia.  +  At  once  the  public  was  in  a 
blaze  of  excitement,  or,  to  use  the  language  of  the  biog- 
rapher of  Mr.  Jay,  the  torch  was  applied  to  that  mass 

*  In  one  of  his  letters  .Jefferson  calls  the  negociator  of  the  treaty  a  rogue 
of  a  pilot,  who  had  run  the  vessel  of  state  into  an  enemy's  port. 

t  James  T.  Mason. 
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of  combustibles  which  had  been  long  collecting,  and  the 
intended  explosion  instantly  followed.  In  a  free  conn- 
try  no  one  has  a  right  to  object  to  the  free  and  unre-  ** 
strained  expression  of  public  opinion; — but  at  the 
same  time,  while  the  people  have  a  right  to  make  known 
their  sentiments  without  reserve  in  regard  to  public  men 
and  public  measures,  this  liberty  ought  not  to  be  abused, 
or  be  suffered  to  degenerate  into  licentiousness.  On 
this  occasion,  though  unquestionably  much  might  be 
excused  to  the  intensity  of  public  feeling,  yet  no  one 
will  undertake  to  justify  the  violence  of  language  and 
action  employed  by  some  of  those  who  denounced  the 
treaty.  It  was  doubtless  unpopular.  It  was  such  as  a 
large  portion  of  the  people  of  the  country  did  not  and 
could  not  approve.  But  to  look  beyond  the  treaty 
itself,  and  attack  the  character  and  motives  of  the 
negotiator,  was  both  illiberal  and  unjust.  Some  few 
even  of  the  Democratic  societies,  transcended  the  bounds 
of  decency  as  well  as  propriety,  and  talked  of  the  guil- 
lotine, and  of  bringing  John  Jay  to  trial  and  justice ; — 
while  the  mob  did  not  hesitate,  in  following  the  example, 
to  parade  the  effigy  of  Jay  through  the  streets,  labelled, 
"Come  up  to  my  price,  and  I  will  sell  you  my  coun- 
try; "  and  publicly  to  bum  the  obnoxious  treaty  in 
front  of  his  own  house.*  These  details,  however,  are 
not  necessary  to  be  dwelt  upon,  and  it  is  gratifying  to 
know  that  such  proceedings  were  neither  shared  in,  nor 
approved,  by  temperate  and  intelligent  political  oppo- 
nents, nor  by  the  great  mass  of  the  Republican  party. 

*  It  is  but  simple  justice  to  say  that  the  commission  of  outrages  like 
these  was  not  confined  to  the  Republicans.  Similar  acts  were  perpetrated 
by  the  other  party.  Jefferson  was  subsequently  treated  in  the  same 
manner  in  New  England :  and  during  the  absence  of  Mr.  Gerry  in  France, 
his  unoffending  wife  and  family  were  subjected  to  unheard  of  insults.  *  *  On 
several  occasions,"  says  Mr.  Austin,  in  his  life  of  Gerr}',  "  the  morning  sun 
shone  upon  a  model  of  a  guillotine  erected  in  the  field  before  her  win- 
dows, smeared  with  blood,  and  having  the  efflgy  of  a  headless  man. 
Savage  yells  were  uttered  in  the  night  time  to  distiu'b  the  sleep  of  this 
family  of  females,  and  the  glare  of  blazing  faggots  suddenly  broke  upon 
its  darkness  to  terrify  them  with  the  apprenensions  of  immediate  conflagra- 
tion."—2  Austin's  Life  of  Gerry,  267. 
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Washington  deliberated  carefully  and  hesitated  a 
long  time  before  he  signed  the  treaty.  His  habitual  pru- 
dence, and  his  earnest  desire  to  preserve  the  peace  of 
the  country,  finally  overcame  his  scruples  and  deter- 
mined his  conduct ;  and  on  the  16th  of  August,  1795,  he 
gave  it  his  official  sanction,  and  it  thus  became  a  law  of 
the  land.  The  treaty,  however,  had  still  a  narrow 
escape  in  the  House  of  Representatives  the  following 
spring,  on  the  question  of  passing  the  laws  necessary  to 
carry  it  into  effect.  The  sum  of  890,000  was  to  be 
appropriated  for  this  purpose,  and  a  determined  opposi- 
tion was  manifested.  On  a  question  taken  in  the  House, 
it  was  found  that  the  vote  was  equally  divided,  and  the 
chairman,  though  opposed  to  the  treaty,  gave  his  casting 
vvote  in  favor  of  its  execution.  Soon  after  the  necessary 
laws  were  passed,  and  the  treaty  went  into  full  effect. 

It  has  already  been  mentioned  that  Chief-Justice  Jay 
had  been  elected  Governor  of  the  State  of  New  York 
during  his  absence,  and  had  been  put  in  nomination 
without  even  his  knowledge  or  consent.  Three  years 
before,  while  still  holding  his  seat  on  the  bench  of  the 
Supi-eme  Court,  he  had  consented  to  be  put  in  nomina- 
tion for  this  office  against  Governor  Clinton.  The  elec- 
tion had  been  unusally  close  and  animated.  Mr.  Jay 
received  the  greatest  number  of  votes,  but  owing  to  an 
informality  in  the  vote  of  the  counties  of  Otsego,  Tioga, 
and  Clinton,  these  ballots  had  been  rejected,  and  Mr. 
Clinton  was  declared  by  the  canvassers  duly  elected 
Governor  by  a  majority  of  108.  It  was  in  this  election 
that  Mr.  Jay's  old  friend.  Chancellor  Livingston,  left  the 
ranks  of  the  Federal  party,  and  allied  himself  to  the 
Republicans,  assuming  an  attitude  of  decided  hostility 
to  Mr.  Jay's  election.  The  decision  of  the  canvassers 
was  the  subject  of  much  dissatisfaction  to  the  party 
which  had  supported  Mr.  Jay,  and  an  investigation  was 
had  thereon  at  the  ensuing  session  of  the  Legislature, 
but  the  house  of  Assembly,  by  a  majority  of  only  four 
votes,  resolved  that  the  canvassers  had  not  conducted 
themselves  with  impropriety  in  the  execution  of  their 
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trust,  and  Mr.  Clinton  accordingly  continued  to  dis- 
charge the  duties  of  the  office.  These  considerations 
doubtless  influenced  the  party  which  had  supported  Mr. 
Jay,  to  present  his  name  again  for  the  same  office,  and 
that  too  without  his  knowledge,  and  before  his  arrival 
from  Europe.  Mr.  Clinton  declined  a  re-election,  and 
the  Chief-Justice,  Mr.  Yates,  was  selected  as  the 
opposing  candidate.  Jay  was  elected  by  a  large  major- 
ity, and  he  w^  welcomed  by  his  friends  with  this  flat- 
tering announcement  on  his  arrival  at  New  York,  only 
two  days  after  the  result  had  been  officially  ascertained. 

The  author  of  the  Political  History  of  New  York  thinks, 
and  perhaps  very  correctly,  that  if  the  British  treaty 
had  been  published  on  the  1st  of  April,  instead  of  the  1st 
of  July,  Jay  could  not  have  been  elected  Governor.  In 
proof  of  this  assertion  he  alludes  to  the  fact,  that 
although  up  to  that  time  the  city  of  New  York  had  been 
almost  unanimously  Federal,  and  even  De  Witt  Clinton, 
then  a  young  man  just  entering  public  life,  had  faUed  of 
an  election  to  the  Legislature  at  the  time  of  Jay  s  elec- 
tion, yet  the  very  next  year  Edward  Livingston,  a 
decided  Rei)ublicau,  was  elected  to  Congress  from  that 
city.  Be  this  as  it  may,  it  is  certain  that  Mr.  Jay  came 
into  office  with  a  very  flattering  popular  vote.  The  elec- 
tions had  generally  been  in  favor  of  the  Federalists,  and 
the  Governor  found  himself  supported  by  a  decided 
majority  in  both  branches  of  the  Legislature.  The 
late  venerable  Chief-Justice  Ambrose  Spencer,  Clariun 
et  mnerohile  nomen^  was  the  same  year  elected  to  the 
State  Senate.  Though  then  comparatively  a  young  man, 
but  thirty  years  of  age,  his  great  talents  were  known 
and  appreciated,  and  he  at  once  assumed  a  position  of 
commanding  influence  in  support  of  the  administration. 
Besides  Mr.  Spencer,  the  Governor  found  himself  sus- 
tained in  the  Senate  by  many  other  gentlemen  of  great 
ability  and  influence,  among  whom  may  be  mentioned 
Gen.  Schuyler,  Mr.  Cruger,  and  Mr.  Ph.  Livingston. 

The  Legislature  convened  in  the  city  of  New  York  on 

the  6th  of  January,   1796.     The  new  Governor,  as  was 
6 
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usual  at  that  period,  met  the  two  houses,  and  delivered 
a  speech  at  the  opening  of  the  session,  which  though, 
neat  and  appropriate,  contained  nothing  very  striking  or 
remarkable.  He  declared  his  determination  ''  to  regard 
all  his  fellow- citizens  with  an  equal  eye,  and  to  cherish 
and  advance  merit,  wherever  founds  If  this  declara- 
tion referred  to  the  dispensing  of  executive  patronage,  it 
was  a  declaration  which,  however  honestly  intended,  was 
not,  and  probably  could  not,  have  been  consistently  car- 
ried out.  Jay  had  been  elected  as  a  Federalist,  and  op- 
posed by  the  Republicans,  and  his  fidelity  to  his  political 
friends,  it  is  believed,  has  never  been  questioned.  And 
although,  in  those  primitive  days,  offices  were  not  yet 
regarded  as  the  ''spoils  of  victory,"  and  removals  ^or 
opinion  sake  were  comparatively  unknown,  yet  when  an 
office  had  become  vacant  by  resignation  or  otherwise,  it 
was  generally  filled  by  the  appointment  of  a  political 
friend  rather  than  of  a  political  opponent.  The  course 
of  Mr.  Jay  was  no  exception  to  this  rule.  Indeed,  it  had 
heretofore  been  made  a  cause  of  perhaps  just  complaint 
against  him  and  Generals  Hamilton  and  Schuyler,  that, 
through  their  controlling  influence  with  the  President, 
most  of  the  appointments  under  the  Federal  Government 
had  been  made  from  the  ranks  of  the  political  opponents 
of  Gov.  Clinton  and  the  Republicans.  Nor  does  it  ap- 
pear that  Gov.  Jay  ever  urged  upon  the  council  of  ap- 
pointment the  nomination  of  an  anti-Federalist  to  office 
on  the  ground  of  superior  merit  alone. 

The  answer  of  the  two  houses  to  the  Governor's  speech 
was  highly  laudatory,  going  even  beyond  the  bounds  of 
ordinary  compliment.  "  The  evidence  of  ability,  integ- 
rity and  patriotism,"  it  says,  "which  have  been  invar i- 
cbbly  afforded  by  your  conduct  in  the  discharge  of  the 
variety  of  arduous  and  important  trusts,  authorize  us 
to  anticipate  an  administration  conducive  to  the  welfare 
of  your  constituents."  The  word  ^^ invariably'^''  was 
not  contained  in  the  original  draft.  It  was  inserted  by 
the  Senate,  on  motion  of  Mr.  Spencer,  by  a  vote  of  11  to 
6,  "  thus  repelling  in  unequivocal  terms" — remarks  the 
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son  and  biographer  of  Mr.  Jay — ''the  calumnies  with 
which  the  opposers  of  the  British  treaty  had  found  it 
convenient  to  assail  the  minister  who  negociated  it." 
Such,  no  doubt,  wa^  the  object  of  Mr.  Spencer's  motion, 
and  so  far  as  a  party  vote  in  a  legislative  body  may  be 
said  to  reflect  public  sentiment,  it  was  successful.  It 
may  be  thought  surprising  that  Mr.  Spencer  himself  did 
not  always  continue  to  yield  the  same  unqualified  appro- 
bation to  Mr.  Jay's  political  actions.  Before  the  close 
of  the  next  gubernatorial  term,  we  find  him  enrolled  with 
the  Republicans,  and  in  connection  with  De  Witt  Clinton 
and  another  opposition  member  of  the  Council,  sending 
in  to  the  Assembly  a  paper,  in  which  the  character  and 
conduct  of  the  Governor  are  criticised  with  much  asperity. 
This  disagreement  grew  out  of  the  contest  between  the 
Governor  and  Messrs.  Clinton  and  Spencer,  then  in  oppo- 
sition, and  members  of  the  council  of  appointment,  rela- 
tive to  the  right  of  nominations  to  oflice — the  Governor 
claiming  an  exclusive  right  of  nomination,  and  the  coun- 
cil, which  consisted  of  four  Senators,  three  of  whom 
were  in  opposition,  claiming  a  concurrent  right.* 

It  was  during  this  year  that  the  purjpose  of  Washing- 
ton to  decline  a  re-election  and  to  retire  to  private  life, 
became    known.     Jay  had    been  one  of   his  warmest 

♦From  this  it  appears  that  notwithstanding  Gov.  Jay's  declaration  in  his 
oi>ening  speech,  his  practice  was  uniformly  to  dispense  official  patronage 
among  his  political  friends.  Mr.  William  Jay,  in  his  memoirs  of  his  father, 
does  not,  indeed,  claim  that  the  Governor  ever  appointed  anti-Fedralists  to 
office,  but  regards  the  fact  that  he  made  no  removals,  as  evidence  of  the 
smcerity^of  his  intention  **to  dispense  his  patronage  for  the  good  of  the 
whole,  and  not  of  his  friends."  The  explanation,  it  must  be  confessed,  is 
not  entirely^satisfactory.  It  ought  not,  certainly,  to  be  claimed  as  a  pecul- 
iar merit  in  Governor  Jay,  that  he  declined  to  make  removals,  at  a  day 
when — as  Mr.  Barnard  remarks  in  his  able  discourse  on  Chief- Justice  Spen- 
cer— removal  from  office  on  account  of  political  opinions,  was  unknown. 
Nor,  can  it  be  regarded  as  a  fulfillment  of  the  declaration  made  by  the 
Governor,  of  his  intention  to  ''advance  merit  wJierever found/'  In  declin- 
ing to  make  removals,  Gov.  Jay  is  entitled  to  no  more,  and  no  less,  credit 
than  his  distinguished  opponent.  Gov.  Clinton,  who,  on  being  again  rein- 
stated in  office,  says  Mr.  Barnard,  utterly  refused  to  give  the  practice  the 
sanction  of  his  name,  and  even  caused  his  solemn  protest  to  be  entered  on 
the  journals  of  the  Council,  against  some  of  the  removals. 
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personal  and  political  friends.  No  man  in  the  State  of 
New  York,  not  even  Hamilton,  enjoyed  in  a  higher  degree 
the  esteem  and  confidence  of  the  first  President.  In  his 
annual  speech  to  the  Legislature,  at  their  meeting  in 
November,  1796,  the  Governor,  alluding  to  the  fact  of 
Washington' s  purpose  to  retire  from  public  life,  deliv- 
ered a  very  beautiful  elogium  upon,  the  character  of  that 
great  and  good  man.  It  may  here  be  mentioned  as  an 
instance  of  the  friendship  and  unreserved  confidence 
existing  between  them,  that  General  Washington  sub- 
mitted to  Jay  and  Hamilton  the  draft  of  his  celebrated 
farewell  address,  for  revision  and  approval.  The  sub- 
ject has  excited  some  attention,  from  the  fact  of  a  copy 
of  the  address  having  been  found  in  the  hand- writing 
of  General  Hamilton,  from  which  circumstance  its 
authorship  was  attributed  to  him.  Many  years  after, 
Governt)r  Jay,  in  a  letter  to  a  friend,  explained  the  cir- 
cumstance as  follows ;  Washington  sent  the  draft  Id 
Hamilton  with  a  request  that  he  would  confer  with  Jay 
on  the  subject,  and  suggest  any  alterations  that  might 
occur.  The  conference  took  place  at  the  house  of  Jay. 
Several  additions  and  modifications  were  proposed,  and, 
at  the  suggestion  of  Jay,  instead  of  interlining  and  muti- 
lating the  original  draft,  Hamilton  copied  it  entire, 
incorporating  into  it  the  proposed  alterations.  This  was 
sent  to  General  Washington,  Hamilton  probably  retain- 
ing the  copy,  which  was  subsequently  found  among  his 
papers. 

The  vote  of  the  State  of  New  York,  at  the  Presiden- 
tial election,  as  is  well  known,  was  cast  for  Adams  and 
Pinckney,  for  President  and  Vice-President  of  the  United 
States.  That  remarkable  man,  whose  name  has  become 
a  sinister  omen  in  the  political  history  of  the  country, 
Aaron  Burr,  was  sustained  by  tlie  Republicans  for  Vice- 
President,  with  Mr.  Jefferson  for  President.  Burr  was 
then  a  member  of  the  Senate  of  the  United  States.  His 
term  of  service  expired  in  the  spring  of  1797,  and  the 
Legislature  being  strongly  Federal,  General  Schuyler 
was  elected  to  succeed  him.     Burr  returned  to  New 
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York  and  immediately  oflFered  himself  as  a  candidate 
for  member  of  Assembly.  The  Republican  ticket  was 
elected  in  the  city  by  about  a  thousand  majority,  and  at 
the  ensuing  session  Colonel  Burr  appeared  in  the  Legis- 
lature with  De  Witt  Clinton,*  as  one  of  his  colleagues 
from  New  York,  to  organize  a  vigorous  and  active  oppo- 
sition to  the  administration  of  Governor  Jay. 

Tliis  session  of  the  Legislature  commenced  at  the  city 
of  Albany,  on  the  2d  of  January,  1798.  The  speech  of 
the  Governor  was  mild  and  judicious,  avoiding  any 
allusion  to  political  matters,  and  being  confined  mainly 
to  the  domestic  affairs  of  the  State.  It  was  well  received 
by  both  houses,  and  a  respectful  answer  returned. 
Nevertheless,  a  vigorous  opposition  was  manifested  in 
the  Legislature,  under  the  lead  of  Burr  and  other  prom- 
inent Republicans,  although  no  measure  of  any  great 
political  importance  was  discussed,  except  the  bill  to 
abolish  slavery  in  the  State,  which  passed  the  Assembly, 
but  was  lost  in  the  Senate — a  bill,  it  must  be  added, 
which  Governor  Jay  warmly  approved. 

The  first  term  of  the  Governor  was  drawing  to  a  close. 
The  election  was  to  take  place  in  April,  of  this  year,  and 
the  campaign  was  earned  on  with  great  vigor  during  the 
winter  session,  outside  as  well  as  in  the  Legislature. 
The  Republican  party  had  been  gradually  gaining 
strength,  and  was  directed  by  able  and  resolute  leaders. 
It  had  life,  activity,  energy,  character,  talent,  and  withal 
the  popular  sympathy  to  invigoi^ate  and  sustain  it.  It 
marshalled  itself  under  the  lead  of  those  experienced 
and  veteran  statesmen,  Chancellor  Livingston  and  George 
Clinton.  It  availed  itself  of  the  indefatigable  exertions 
of  that  able,  adroit,  clear-headed,  and  not  over-scrupu- 
lous politician,  Aaron  Burr.  It  numbered  among  its 
young  members,  such  men  as  Edward  Livingston,  whose 
name  and  reputation  have  since  become  national,  De 
Witt  Clinton,  whom  General  Hamilton,  it  is  said,  at  one 
time  thought  would  become  a  Federalist,  and  Ambrose 

♦  This  was  the  first  appetirance  of  De  Witt  Clinton  in  public  life.  He 
was  then  about  28  years  of  age. 
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Spencer,  who  had  just  enrolled  himself  in  the  Repub- 
lican ranks.  With  such  an  array  of  influence,  energy, 
and  talent  on  its  side,  the  Republicans  might  well  hope 
for  success ;  but  the  Federal  party  stood  firm,  and  indeed 
seemed  invincible  so  long  as  it  was  sustained  by  the 
exalted  character  and  wide-spread  personal  popularity 
of  John  Jay,  and  guided  by  the  colossal  intellect  of 
Alexander  Hamilton. 

The  election  was  held  in  April.  Each  party  selected, 
perhaps,  under  all  the  circumstances,  its  strongest  can- 
didate. The  Republicans  supported  Chancellor  Living'- 
ston ;  the  Federalists  again  rallied  around  Gov.  Jay. 
We  are  told  by  his  son  that  he  would  gladly  have  retired 
from  the  contest.  It  was  peculiarly  disagreeable  to  him  . 
to  have  for  a  rival  and  opponent,  his  old  friend  and  rela- 
tive, the  Chancellor ;  but,  remarks  Mr.  William  Jay,  ''  his 
fellow-citizens  still  claimed  his  services,  and  he  resolved 
not  to  abandon  the  helm  when  the  lowering  clouds  por- 
tended a  storm." 

The  result  is  well  known.  Gov.  Jay  was  elected,  and 
by  a  large  majority.*  The  Federalists  were  every  where 
successful,  and  carried  the  Legislature.  But,  from  the 
smoke  of  the  contest,  some  of  the  opposition  leaders 
emerged  triumphantly,  and  among  these  Spencer  and 
De  Witt  Clinton  were  elected  to  the  Senate,  and  to  the 
Assembly,  that  name  of  evil  omen  to  the  Federal  party, 
Aaron  Burr ! 

The  Governor  called  the  Legislature  together  in  an 
extra  session  in  August,  of  this  year,  for  the  purpose  of 
making  preparations  for  the  immediate  defence  of  the 
State,  in  prospect  of  a  war  with  France,  resulting  from 
the  unsuccessful  mission  of  Messrs.  Pinckney,  Gerry,  and 
Marshall.  For  the  moment,  says  the  biographer  of  Gov- 
ernor Jay,  the  voice  of  faction  was  drowned  in  a  loud 
and  vehement  burst  of  indignation  against  the  insulting 
cupidity  of  the  French  Directory,  and  the  Legislature 
unanimously  voted  a  patriotic  address  to  the  President, 

*  His  majority  was  2,380.     Two  years  before,  the  whole  number  of  legal 
voters  iu  the  State  was  returned  at  66,000. 
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pledging  the  support  of  the  State  of  New  York  in  his 
endeavors  to  maintain  the  rights  and  honor  of  the  nation, 
An  act  was  passed  appropriating  money  for  the  erection 
of  fortifications  and  the  purchase  of  arms,  at  the  discre- 
tion of  the  Governor.  Little  of  a  party  nature,  however, 
transpired,  except  the  election  of  a  United  States  Sena- 
tor, James  Watson,  a  Federalist,  in  place  of  Gen.  North, 
who  had  been  temporarily  appointed  to  fill  a  vacancy. 

At  the  regular  session,  commencing  on  the  2d  of  Jan- 
uary, 1799,  the  strife  of  parties  again  commenced.  Under 
the  vigorous  and  skillful  opposition  of  Burr,  and  others 
in  the  Legislature,  the  Republicans  were  fast  organizing 
that  i)owerful  party  which  two  years  later  carried  the 
State,  and  placed  Jefferson  in  the  presidential  chair. 
This  seemed  now  to  be  the  main  object  entertained  by  the 
opposition  in  New  York,  at  least  of  all  save  one — for 
who  shall  undertake  to  fathom  the  mysterious  and  in- 
scrutable mind  of  Aaron  Burr  ? — and  every  effort  was 
directed  to  this  end.  Burr  himself  co-operated  with  the 
other  Republican  leaders,  and  brought  to  the  common 
cause  all  the  craft  of  his  singularly  subtle  intellect,  and 
the  tact  of  a  wily  and  experienced  politician. 

Matters,  however,  did  not  appear  very  auspicious  for 
the  Republicans.  The  elections  in  April,  1799,  were  de- 
cidedly against  them.  Buit,  himself,  at  the  head  of  the 
Republican  ticket  for  the  Assembly  in  New  York,  was 
defeated,  and  the  Legislature  in  both  its  branches,  still 
remained  with  the  administration.  It  was  at  this  session, 
in  January,  1800,  that  the  Governor,  in  his  opening 
speech  to  the  Legislature,  had  occasion  to  allude  to  the 
recent  national  affliction  which  had  occurred  in  the  death 
of  Washington.  His  language,  as  usual,  was  chaste, 
beautiful,  and  strictly  appropriate.  "You  will,  I  am 
persuaded,"  he  said,  "join  with  me  in  regretting  that 
the  topic  which  naturally  rises  first  into  view  on  this  oc- 
casion, is  the  afflicting  and  unexpected  death  of  that 
virtuous  and  great  man  who,  both  in  the  field  and  in  the 
cabinet,  in  public  and  private  life,  attracted  such  an  un- 
common degree  of  merited  esteem,  confidence,  and  admi- 
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ration.  His  memory  will  be  cherished  by  the  wise  and 
good  of  every  nation ;  and  truth  triumphing  over  her 
adversaries,  will  transmit  his  character  to  posterity  in  all 
its  genuine  lustre."  How  fully  and  accurately  has  the 
prediction  been  fulfilled ! 

The  Legislature  cordially  responded  to  these  senti- 
ments and  adopted  resolutions  suitable  to  the  occasion. 

Both  the  present  house  of  Assembly  and  the  Senate, 
as  has  been  observed,  were  strongly  Federal.  The  next 
Legislature  were  to  choose  electors  of  President  and 
Vice-President  of  the  United  States.  It  was  supposed  by 
the  Federalists  that  they  would  carry  a  majority  of  the 
members  of  Assembly  at  the  election  in  April,  1800,  and 
thus  secure  all  the  presidential  electors.  Accordingly  on 
a  bDl  introduced  at  this  session  to  divide  the  State  into 
election  Districts,  and  provide  for  the  choice  of  presiden- 
tial electors  by  the  people  in  the  respective  districts^  the 
Assembly  divided  upon  this  important  question,  the 
Federalists  opposing  and  the  Republicans  sustaining  the 
measure.  This  bill  was  finally  lost  by  a  party  vote,  55 
to  47.  The  fact  it  is  necessary  to  state  in  order  prop- 
erly to  appreciate  a  circumstance  which  will  be  presently 
alluded  to,  and  which  may  be  regarded  as  one  of  the 
finest  and  most  characteristic  passages  in  the  life  of 
Governor  Jay. 

The  Federalists,  however,  were  sadly  disappointed  in 
their  hope  of  carrying  the  election  in  this  memorable 
spring  of  1800.  The  great  tack  and  superior  manage- 
ment of  Colonel  Burr,  were  peculiarly  manifested  in  the 
selection  of  the  Republican  candidates  in  the  city  of 
New  York,  where  the  year  before  there  was  nearly  a 
thousand  Federal  majority.  Somewhat  unpopular  him- 
self, from  (lis  connection  with  a  local  question,*  he  was 
not  a  candidate  for  tlie  citv,  but  was  nominated  and 
elected  in  the  county  of  Orange.  The  New  York  nomi- 
nees, thirteen  in  nam})er,  were  men  who,  says  Mr.  Ham- 
mond, ''in  wealth  and  talents,  and  weight  of  character, 

♦  The  charter  of  the  Manhattan  Company,  which,  after  it  had  passed  the 
Legishiture,  was  found  to  contain  banking  powers. 
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were  probably  greater  than  any  other  eqnal  unmber  of 
Republicans  then  to  be  found  in  the  city,  or  perhaps, 
any  other  equal  number  of  citizens."  Among  them  may 
be  mentioned  Govembr  Clinton,  Brockholst  Livingston, 
(afterwards  Judge  of  the  Supreme  Court.)  Gen.  Horatio 
Gates,  Henry  Rutgers,  and  Col.  Burr's  particular  friend 
and  adherent,  John  Swartwout.  The  result  was  a  de- 
cisive Republican  triumph.  A  large  and  controlling 
majority  in  the  Assembly,  and  the  reduction  of  the  Fed- 
eral majority  in  the  Senate  to  seven,  gave  the  choice  of 
the  twelve  presidential  electors  to  the  Republicans,  and 
it  was  supposed  insuring  the  election  of  Mr.  Jefferson 
by  a  majority  of  three  in  the  electoral  college. 

The  Federalists  now  saw  their  mistake  in  defeating 
the  bUl  to  divide  the  State  into  electoral  districts ;  for, 
the  choice  of  Federal  electors  from  only  a  few  of  the 
districts,  would,  it  was  thought,  entirely  change  the 
aspect  of  the  presidential  election.  The  bill,  however, 
had  been  opposed  and  defeated,  not  strictly  as  a  political 
measure,  but  on  constitutional  grounds,  as  stated  at  the 
time  by  that  able  and  distinguished  lawyer,  John  V. 
Henry,  the  Federal  leader  in  the  Assembly,  and  there 
appeared,  therefore,  no  remedy. 

In  this  emergency,  as  soon  as  the  result  was  known,' 
the  bold  and  impetuous  mind  of  Hamilton  conceived  a 
project  to  defeat  the  election  of  Mr.  Jefferson,  which 
may  be  properly  characterized  as  a  mean  between  a 
daring  coup  (Tetat.  and  a  questionable  political  finesse. 
It  was  nothing  less  than  the  immediate  convening  of  the 
existing  Legislature^  in  an  extra  session,  for  the  pur- 
pose of  passing  the  very  bill  to  divide  the  State  into 
electoral  districts,  which  his  own  friends  in  the  Legisla- 
ture had  defeated  on  constitutional  grounds !  This 
proposition  he  actually  made,  and  urged  with  much 
earnestness  in  a  letter  to  Governor  Jay,  dated  May  7th, 
1800.*  "In  times  like  these,"  remarks  the  writer,  "it 
will  not  do  to  be  over  scrupulous.    It  is  easy  to  sacrifice 

*  This  letter  is  published  at  length  in  the  life  of  Jay,  by  his  son,  but 
without  the  signature  of  Hamilton,  vol.  I.  page  412. 
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the  substantial  interests  of  society,  by  a  strict  adher- 
ence to  ordinary  rules."  And  again,  "I  shall  not  be 
supposed  to  mean  that  anything  ought  to  be  done  which 
integrity  will  forbid ;  but  merely  that  the  scruples  of 
delicacy  and  propriety^  as  relative  to  a  common  course 
of  things,  ought  to  yield  to  the  extraordinary  nature  of 
the  crisis." 

But  John  Jay  did  not  so  understand  the  code  of  politi- 
cal ethics.  Not  only  was  he  guided  by  "scruples  of 
delicacy  and  propriety,"  but  by  a  sense  of  justice  and 
of  right,  that  never  suffered  him  to  sacrifice  a  principle 
to  a  temporary  expediency,  or  swerve  a  hair's  breadth 
from  the  line  of  what  he  regarded  as  his  duty.  He  kept 
his  official  robes  as  Governor  of  the  State,  pure  and 
unsullied,  as  he  had  preserved  the  judicial  ermine.  The 
Chief- Magistrate  of  New  York  was  no  less  upright  and 
single-minded  in  his  official  actions,  than  the  Chief- Jus- 
tice of  the  United  States  had  been.  His  errors,  if  he 
committed  any,  were  errors  of  position,  not  of  design — 
enors  resulting  from  opinion,  which  every  liberal  mind 
can  understand  and  tolerate,  and  not  errors  knowingly 
committed.  In  the  present  case,  it  appears  that  even  the 
highest  political  considerations  could  not  induce  him  to 
adopt  a  course  of  questionable  j^ropriety.  He  shunned 
the  very  appearance  and  susx)icion  of  evil,  and  avoided 
even  a  constnictive  wrong.  The  letter  of  Hamilton  was 
found  among  his  papers  endorsed  ^^ Proposing  a  meas- 
lire  for  party  purposes  wliich  I  do  not  think  it  becomes 
vie  to  adopt, ' ' 

Governor  Jay,  as  has  been  remarked,  was  no  luke- 
warm politician ;  he  believed,  and  no  doubt  with  all  the  sin- 
cerity of  a  thorough  conviction,  that  the  ascendancy  of  the 
Republican  iiarty  in  the  State  and  nation  was  dangerous 
to  the  political  institutions  he  had  assisted  in  establish- 
ing. Yet  with  him,  political  success  was  never  regai'ded 
as  the  sole  measure  of  right  and  wrong.  He  was  gov- 
erned by  higher  and  nobler,  and  more  controlling  con- 
siderations. Thus,  when  Jefferson  was  elected  Presi- 
dent, and  some  of  the  political  friends  with  whom  Gov. 
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Jay  acted,  were  counselling  indiscreet  if  not  intemperate 
action,  the  same  hand  which  had  endorsed  the  above  words 
npon  the  letter  of  Gen.  Hamilton,  penned  a  letter  to  the 
freeholders  of  New  York,  containing  this  wise,  dignified 
and  temperate  advice  :  ''I  take  the  liberty,  therefore,  of 
suggesting  whether  the  patriotic  principles  on  which  we 
profess  to  act,  do  not  call  upon  us  to  give  (as  far  as  may 
depend  upon  us)  fair  and  -full  eflFect  to  the  known  sense- 
and  intention  of  a  majority  of  the  people  in  every  con- 
stitutional exercise  of  their  will,  and  to  support  every 
administration  of  the  government  of  our  country,  which 
may  prove  to  be  intelligent  and  upright,  of  whatever 
party  the  persons  comprising  it  may  be." 

These  simple  and  unobtrusive  passages  in  the  history 
of  a  life,  however  unimportant  they  may  at  first  sight 
appear,  are  noticeable  facts,  and  should  never  be  lost 
sight  of  when  we  come  to  measure  the  moral  worth  of 
the  individual.  They  are  strongly  characteristic.  They 
lay  open  to  us  the  mind,  the  heart,  the  inner  life  of  the 
man.  They  indicate  the  salient  features  of  his  charac- 
ter ;  they  serve  to  measure  his  sincerity  and  truth  ;  they 
point  out  the  secret  springs  which  prompt  his  action — 
the  motives  which  regulate  Ms  conduct — and  by  them  we 
can  estimate  the  moral  worth,  and  just  value  of  the  man. 
The  passagf^s  I  have  alluded  to,  beautifully  illustrate  the 
character  of  John  Jay — his  uprightness  of  conduct — his 
sincerity  of  purpose — his  purity  of  mind.  They  show 
him,  down  to  the  close  of  his  political  career,  the  John 
Jay  of  the  Revolution,  of  the  Continental  Congress,  and 
of  the  New  York  Provincial  Assemblies. 

The  close  of  his  official  career  was  rendered  less  digni- 
fied perhaps,  certainly  less  agreeable,  by  that  political 
contest  between  the  Governor  and  his  council  of  appoint- 
ment, which  has  been  alluded  to  on  a  former  page. 
Not  that  it  detracted  from  the  personal  dignity  of  Gov. 
Jay,  but,  that  it  placed  him  in  an  unenviable  and  awk- 
ward position  ; — he,  a  veteran  statesman,  just  about  to 
retire  forever  from  public  life,  drawn  thus  by  the  force 
of  circumstances,  and  an  honest  regard  for  the  preserva- 
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tion  of  his  constitutional  rights  and  oflBcial  dignity,  into 
a  contest  with  two  of  the  ablest,  most  energetic  and  am- 
bitious of  those  young  Republican  politicians,  who  were 
yet  children  at  school,  at  a  period  when  Jay  had  earned 
for  himself  a  reputation  as  a  statesman. 

It  may  well  be  imagined  that  there  must  have  been 
something  ludicrous,  notwithstanding  the  gravity  and 
earnestness  pf  their  deliberation,  in  these  two  or  three 
meetings  of  the  council,  in  the  winter  of  1800  and  1801. 
On  the  the  one  side  sat  Spencer,  De  Witt  Clinton,  and 
Roseboom ;  on  the  other  the  Governor  (for  the  first  time 
during  his  official  career,  in  a  minority),  with  his  solitary 
adherent.  Eight  different  nominations  for  a  Sheriff  of 
the  county  of  Dutchess  were  made  by  the  Governor  at 
the  first  meeting — and  each  time  was  the  nominee  re- 
jected by  the  council.  A  few  other  nominations  were 
then  suffered  to  pass  the  ordeal,  and  the  council  ad- 
journed. At  the  next  meeting  the  Governor  yielded  the 
sheriff  of  Dutchess  and  nominated  a  Republican,  who 
was  approved.  A  third  and  final  meeting  was  held  on 
the  24  th  of  February.  The  Republican  members  of  the 
Council  determined  to  approve  no  Federal  nominee  for 
the  office  of  sheriff,  in  either  the  counties  of  Orange  or 
Schoharie.  Gov.  Jay  proceeded  as  usual,  to  nominate 
for  the  Sheriff  of  the  county  of  Orange.  A  single  affirm- 
ative responded  to  the  nomination,  and  three  resolute 
and  determined  voices  were  heard  in  the  negative. 
Again  and  again  were  different  individuals  named  for 
the  office,  but  with  the  same  result.  It  was  evident  that 
nothing  could  be  done  unless  his  excellency  should  yield, 
which  did  not  seem  at  all  probable.  At  this  juncture  the 
Governor  was  startled  by  a  very  bold  and  novel  proced- 
ure, "/nominate  John  Blake,  Jr.,"  said  Clinton,  in 
the  firm  tone  of  a  man  assured  of  his  j)osition.  The 
meeting  had  in  a  moment  been  transformed  from  a 
Council  into  a  deliberative  assembly  !  Jay  hesitated 
an  instant,  but  refused  to  entertain  the  motion  or 
put  the  question.  ''I  nominate  John  Nicholson," 
he    then   said ;    Clinton,    Spencer,   and    Roseboom    re- 


JOHN  JAY.  93 

• 

fused  to  vote ;  matters  had  come  to  a  stand  still,  and 
the  business  of  the  Council  was  at  an  end.  Governor 
Jay,  thereupon  stating  that  he  desired  time  for  delib- 
eration, adjourned  the  Council,  and  never  convened  it 
again,  leaving  the  vacant  offices  unfilled.  Thereupon  he 
sent  in  a  communication  to  the  Assembly,  asking  its 
direction,  which  that  body  refused  to  give,  on  the 
ground  that  it  was  a  constitutional  question,  not  to  be 
decided  by  them.  He  also  addressed  the  Chancellor 
and  Judges  of  the  Supreme  Court,  but  they,  too, 
declined  giving  an  opinion,  on  the  ground  that  it  was  not 
within  the  scope  of  their  official  duties. 

The  term  of  office  of  Governor  Jay  expired  on  the  1st 
of  July,  1801.  It  seems  that  he  had  for  some  time  con- 
templated a/  final  withdrawl  from  public  life.  The 
determination  had  been  formed  jvith  deliberation,  and  it 
was  adhered  to  with  rigid  firmness.  To  the  committee 
who  waited  upon  him  soliciting  him  to  accept  a  nomina- 
tion for  a  third  term,  he  replied :  "  The  period  has  now 
nearly  arrived,  at  which  I  have  for  many  years  intended 
to  retii'e  from  the  cares  of  public  life,  and  for  which  I 
have  been  for  more  than  ten  years  preparing. ' '  Mr.  Jay 
had  become  weary  of  the  toils  and  cares  of  public  life  ; 
perhaps,  too,  the  example  of  Washington  in  declining 
to  serve  a  third  term,  may  not  have  been  without  its 
influence  upon  his  mind  ;  at  all  events  he  seems  to  have 
adoijted  the  resolution  as  a  matter  of  choice,  and  not 
from  any  anticipation  of  a  possible  adverse  result  at  the 
election.  No  public  inducements  were  able  to  tempt 
him  to  resign  the  retirement  he  had  voluntarily  chosen. 
A  short  time  after  he  thus  declined  a  third  nomination 
for  Governor,  the  President,  Mr.  Adams,  unexpectedly 
informed  him,  that  he  had  been  appointed,  and  con- 
firmed to  his  old  office  of  Chief-Justice  of  the  United 
States-  ''  It  appeared  to  me,y  remarked  Mr.  Adams,  in 
explaining  to  Jay  the  cause  of  his  nomination,  ' '  that 
Providence  had  thrown  in  my  way  an  opportunity,  not 
only  of  marking  to  the  public  the  spot  where,  in  my 
opinion,  the  great  mass  of  worth  remained  collected  in 
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one  individual,  but  of  furnishing  my  country  with  the 
best  security  its  inhabitants  afforded  against  the  increas- 
ing dissolution  of  morals."  Jay,  however,  declined  the 
appointment,  and  six  weeks  before  the  close  of  his  tenn 
of  office,  removed  to  his  family  estate,  at  Bedford,  a 
quiet  and  retired  part  of  Westchester  county,  about 
fifty  miles  from  the  city  of  New  York,  where  he  contin- 
ued to  reside  to  the  day  of  his  death. 

The  public  career  of  this  eminent  man  was  now  closed 
— closed  at  a  period  of  life  (for  he  was  but  66  years  of 
age),  when  many  of  our  public  men  have  not  reached 
midway  their  course  of  usefulness.  And  yet  what  an 
active,  and  busy,  and  eventful  life  had  been  his ;  and 
what  a  startling  chapter  in  the  history  of  America,  and 
of  the  world,  had  been  written  during  the  quarter  of  a 
century  which  had  elapsed  since  he  first  entered  the  ser- 
vice of  his  country!  With  the  events  of  that  period, 
whose  results  have  been  so  grand  and  stupendous,  his 
name,  as  we  have  seen,  is  intimately  associated,  and 
without  it  the  history  of  the  times  cannot  be  written. 
He  now  finally  passed  from  the  stage,  and  during  the 
next  quarter  of  a  century  lived  in  the  unbroken  seclu- 
sion of  a  quiet  and  contemplative  retirement,  a  silent, 
but  not  an  indifferent  spectator  to  the  course  of  public 
events,  and  to  the  development  of  those  institutioms 
which  his  hands  had  helped  to  raise. 

Little  remains  to  be  added  to  this  imperfect  sketch  of 
Gov.  Jay's  career.  The  remainder  of  his  life,  as  his  son 
remarks,  being  entirely  passed  in  the  bosom  of  his  fam- 
ily, and  in  the  peaceful  and  unostentatious  discharge  of 
the  duties  of  religion  and  benevolence,  affords  but  few 
instances  for  the  biographer.  It  was  the  life  of  the  up- 
right and  just  man — the  faithful  public  servant,  who  has 
discharged  his  whole  duty — whose  conscience  is  void  of 
offence,  and  who  feels  the  pleasing  satisfaction  that  his 
work  is  done.  His  time  was  principally  passed  in  those 
agreeable  employments,  which  were  so  much  in  accord- 
ance with  his  natural  tiistes,  the  pursuits  of  agriculture. 
His  amusements  and  recreations  were  few  and  simple. 
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He  found  the  most  of  them  within  the  bosom  of  his 
family,  or  in  the  resources  of  his  own  mind.  A  work  of 
benevolence  or  charity  would  sometimes  occupy  his  at- 
tention— the  building  of  a  church,  or  the  interests  of  an 
educational  or  religious  society.  At  rare  intervals,  a 
journey  to  New  York  or  Albany,  on  a  visit  to  some  mem- 
ber of  his  family — often  on  horseback,  exercising  in  open 
air — frequently  conversing,  as  he  says,  with  the  ''migh- 
ty dead,"  of  whom  Cicero  was  his  favorite,  or  reading 
the  Scriptures — now  and  then  a  letter  to  an  old  friend — 
these  and  kindred  employments  went  to  make  up  the  rou- 
tine of  his  daily  life.  To  the  question  how  it  was 
possible  for  him  to  ocupy  his  mind  in  the  seclusion  of 
his  retirement,  he  replied  with  a  smile,  ' '  I  have  a  long 
life  to  look  back  upon,  and  an  eternity  to  look  fonvard 
to."  If  the  character  of  this  eminent  man  is  beautiful 
in  its  simplicity  and  its  moral  purity,  it  becomes  still 
more  interesting  when  regarded  as  a  bright  example  of 
Christian  virtue.  The  tone  of  his  mind  was  always 
serious.  He  regarded  religious  meditation  and  worship 
as  no  unimportant  part  of  the  duties  of  life.  He,  him- 
self, in  his  own  family,  regularly  led  the  family  devo- 
tions both  morning  and  evening ;  and  though  courtesy 
to  guests  might  sometimes  postpone  the  customary  early 
hour  for  retiring,  yet  the  presence  of  company  never 
postponed  nor  suspended  the  family  worship.*  Death 
invaded  his  quiet  retreat  within  a  twelvemonth  after  he 
entered  it,  and  snatched  away  the  wife  of  his  bosom,  who 
for  so  many  years  had  been  his  companion  and  coun- 
sellor. Jay  endured  the  afflicting  dispensation,  not 
merely  with  the  calmness  of  a  philosopher,  but  with 
that  better  resignation  and  nobler  fortitude  which  Clnisti- 
anity  inspires. 

The  retirement  of  Ml*.  Jay  was  seldom  broken  in  upon, 
and  he  regarded  the  political  dissensions  of  the  day, 
with  the  philosophic  gaze  of  a  mere  spectator.  It  is 
not  true,  however,  as  has  been  stated,  that  he  took  no 
interest  in  politics,  and  would  not  even  peruse  political 

♦  Life  by  Wm.  Jay,  vol.  I.  page  444. 
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newspapers.  On  the  contrary,  he  constantly  read  the 
news  of  the  day,  and  at  times  took  papers  of  opposite 
politics,  that  he  might  obtain  more  full  information  of 
passing  events.  He  also  made  it  a  point  of  duty  to  vote 
at  every  election.* 

The  manner  of  his  life,  we  are  told,  was  simple  and 
regular.  He  rose  with,  or  before,  the  sun,  read  prayers,  * 
breakfasted,  and  then  spent  the  greater  portion  of  the 
day  in  the  open  air,  often  on  horseback.  He  conscienti- 
ously devoted  himself  to  the  duties  of  a  private  life  ;  he 
improved  his  paternal  acres  ;  he  rebuilt  the  mansion  of 
his  fathers ;  he  was  kind  to  his  dependents,  useful  to 
his  equals.  He  busied  himself  with  all  the  interesting 
occupations  of  a  country  life  ;  was  a  promoter  of,  and  a 
member  of  societies  for  the  diffusion  of  knowledge  and 
religion,  and  instructed  his  relations  and  servants  in 
those  Christian  principles  which  had  always  been  the 
guide  of  his  own  course. f 

Such  were  the  occupations  and  manner  of  life  of  this 
venerable  patriot  and  statesman,  for  the  period  of  more 
than  a  quarter  of  a  century.  The  evening  of  his  life 
was  serene  and  quiet,  and  he  went  down  to  the  tomb 
full  of  years  and  honors.  On  the  "  14th  of  May,  1829, 
having  retired  to  his  bed  in  the  enjoyment  of  his  custom- 
ary health,  he  was  seized  with  palsy,  from  which  he 
never  recovered.  He  died  on  the  17th  of  the  same 
month  in  the  84th  year  of  his  age. 

Mr.  Jay  was  married  in  April,  1774  to  Sarah  Van 
Brugh  Livingston,  daughter  of  William  Livingston,  who 
had  recently  removed  from  New  York  to  New  Jersey, 
and  was  subsequently  for  many  years  Governor  of  the 
latter  State.  He  was  also  a  member  with  Mr.  Jay  of  the 
Continental  Congress  of  1775.  By  this  marriage  Mr.  Jay 
had  several  children,  among  whom  were  the  late  Peter 
A.  Jay,  an  eminent  lawyer  of  New   York,  and  Judge 

*  Letter  of  Judge  "William  Jay  to  Mr.   Ilammoud,  note  D,   Political 
History  of  New  York. 

t[Prof.  Renwick's  Sketch  of  Jay,  page  134. 
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William  Jay,  of  Westchester  county,  who  still -continues 
to  occupy  the  family  mansion  in  the  town  of  Bedford. 

The  prominent  features  of  Gov.  Jay's  character  are 
plainly  indicated  in  his  various. official  and  public  actions, 
as  well  as  in  his  quiet  and  unost+^ntatious  discharge  of 
the  duties  of  private  life.  He  was  not,  perhaps,  what 
•  may  be  called  a  great  man.  He  was  not  gifted  with 
those  shining  qualities  of  genius,  which  at  once  astonish 
and  dazzle  mankind ;  nor  was  he  endowed  with  those 
creative  faculties,  that  originality  of  thought,  that  vig- 
orous grasp  of  intellect  which  stamp  their  possessors 
with  the  impress  of  greatness.  And  yet,  though  laying 
claim  to  none  of  these,  his  was  far  from  a  mediocrity, 
innch  less  an  inferiority,  of  intellect.  Jay  was  decidedly 
an  able  man — a  man  of  extensive  attainments  and  erudi- 
tion— a  vigorous  writer,  and  a  sound  thinker.  He  was 
more — he  had  a  healthy,  temperate  and  well-balanced 
mind — a  clear,  sound,  and  comprehensive  judgment — an 
admirable  prudence  and  caution.  And  withall  he  was 
a  conscientious  and  a  just  man — just  to  his  neighbors, 
as  well  as  to  his  family,  just  to  his  political  opponents,  as 
well  as  to  his  friends.  The  caution  of  Jay  was  a  quality 
not  resulting  from  timidity  or  irresolution.  Few  men 
were  capable  of  acting  a  bolder  or  more  determined  part, 
when  occasion  demanded.  Thus  we  have  seen  that  when 
Livingston  and  the  New  York  members  hesitated  to 
sign  the  Declaration,  Jay  stepped  boldly  forward  in  the 
Convention,  and  assumed  the  responsibility  of  recom- 
mending its  approval ;  and  thus,  too,  while  on  his 
mission  in  Spain,  without  any  present  prospect  of  meet- 
ing the  payment  of  the  heavy  amount  drawn  upon  him, 
he  accepted  all  bills  at  his  own  risk — an  act  which  some 
might  call  temerity  and  rashness.  But  the  prudent  con- 
duct of  Jay  was  rather  the  result  of  that  innate  love  of 
justice,  that  desire  on  all  occasions  of  standing  publicly 
upon  the  clearest  and  most  defensible  issues,  that  effort 
to  avoid  every  controversy,  unless  under  the  most 
obvious  claim  of  right.     Thus  it  was,  that  even  after  the 

humble  petition  of  the  first  Congress  to  the  King  had 
7    ^ 
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been  treated  with  the  most  insulting  neglect,  Jay  origi- 
nated  and  carried  through,  in  the  next  Congress,  against 
the  most  determined  opposition,  the  proposition  to 
send  another  ''petition"  to  the  King,  which  in  like 
manner  was  ''spumed  from  the  foot  of  the  throne."  He 
desired  to  place  the  action  of  the  Congress  upon  the 
highest,  the  clearest  and  most  indisputable  basis  of  right, 
and  to  leave  no  cause  for  cavil,  even  on  the  part  of  the 
friends  of  the  British  cause.  It  was  the  suggestion,  not 
of  prudence  merely,  but  of  wisdom,  for  it  placed  in  the 
hands  of  Congress,  a  moral  power  which  nothing  else 
could  give.  The  same  calm,  deliberate,  but  firm  judg- 
ment, tempered  always  with  prudence  and  caution,  is 
observable  in  all  his  actions.  And  yet  he  was  deficient 
neither  in  quickness  of  determination^  vigor  and  bold- 
ness of  design,  nor  tenacity  of  purpose.  Indeed,  in 
some  respects  he  might  be  called  an  obstinate  man — 
tenacious  of  what  he  believed  to  be  right — never  con- 
ceding a  point  of  conscience^  and  never  yielding  a 
principle. 

The  virtues  of  such  a  man  might  still  be  remembered 
and  sung  in  lyric  strains  by  the  Roman  bard — 

Jiistum  et  tenacem  propositi  mrum^ 

though  the  republic  no  longer  existed,  and  the  last 
bright  exemplar  of  those  virtues  had  passed  away.  The 
same  virtues  lived  and  were  exemplified  in  the  early  ages 
of  our  republic,  and  in  the  character  of  John  Jay.  Just 
and  fimi  of  purpose,  neither  the  idle  clamor  of  the  popu- 
lace, nor  the  countenance  of  the  tyrant  could  avail  to 
shake  his  solid  temper;  and  these  virtues,  though  per- 
chance they  may  not  be  breathed  in  the  numbers  of 
some  future  lyric  song,  will  be  remembered  in  history, 
even  though  America  should  follow  the  example  of  the 
proud  republic  of  antiquity. 
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The  practical  sagacity  of  Washington,  and  his  almost 
intuitive  knowledge  of  character,  rai'ely  failed  him  in 
that  most  difficult  branch  of  executive  duty,  appoint- 
ments to  places  of  official  trust  and  responsibility.  Jn 
the  administration  of  government,  as  well  as  upon  the 
theatre  of  military  operations,  he  was  not  only  quick  in 
discerning  real  merit,  but  correct  in  estimating  the  true 
-worth  of  a  man  and  his  fitness  for  the  discharge  of  a 
specific  duty.  The  same  penetrating  glance  which  dis- 
covered under  the  modest  garb  of  General  Greene  a 
military  genius  fit  to  direct  the  operations  of  the  south- 
em  army,  discovered  also,  not  the  ability  and  worth 
only,  but  the  precise  sphere  of  action  suited  to  the 
capacity  and  genius  of  the  men  he  called  around  him  to 
fill  the  highest  executive  and  judicial  stations  under  the 
Federal  Government.  Thus  it  was  that,  on  the  resigna- 
tion of  Chief-Justice  Jay,  trusting  to  the  instincts  of  his 
own  mind,  and  relying  upon  his  own  discriminating 
judgment,  in  opposition  to  the  advice  of  perhaps  the 
most  trusted  of  his  counsellors,  he  passed  by  such  able 
jurists  as  Ellsworth  and  Livingston,  Gushing  and  Pater- 
son,  and  promptly  tendered  the  vacant  Chief- Justiceship 
to  John  Rutledge,  of  South  Carolina. 

It  is  much  to  be  regretted  that  no  complete  biography 
of  this  eminent  statesman  and  jurist  has  been  written, 
and  that  so  little  is  now  known  of  one  of  the  earliest, 
and  ablest,  and  firmest  friends  of  American  independ 
•ence. 


102  LIVES  OF  THE  0 HIEP- JUSTICES.. 

John  Rutledge  was  a  man  of  mark  and  of  note  in  his 
day ; — at  once  the  Adams  and  the  Patrick  Henry  of" 
South  Carolina — chief  among  the  South  Carolina  revo- 
lutionary leaders — first  in  station,  in  influence,  in  talent,, 
amid  the  brilliant  galaxy  of  patriots  whose  names  adorn 
the  revolutionary  annals  of  his  native  State.  It  is  true  that 
the  main  facts  of  his  public  career  remain  to  us,  f onning, 
as  they  do,  a  part  of  the  history  of  his  native  State  and 
the  country.  Here  and  there  may  also  be  discovered 
traces  of  his  judicial  life,  in  the  few  and  not  very  fully 
stated  cases  found  in  the  earlier  South  Carolina  reports ; 
but  it  is  to  be  feared,  that  now,  after  the  lapse  of  more 
than  half  a  century,  the  real  John  Rutledge  of  the  Con- 
tinental Congress  and  of  the  Revolution — The  John 
Rutledge  as  he  lived  and  acted  in  private  as  well  as  in 
public  life — as  he  appeared  upon  the  bench  and  to  his 
contemporaries  of  the  bar — has  passed  away,  and  that; 
it  will  be  difficult,  if  not  impossible  to  revive  any  con- 
siderable portion  of  those  i)iivate  memoirs  and  personal 
reminiscenses  which  go  to  make  up  the  most  suggestive 
and  interesting  portion  of  biogmphy.  A  late  writer  has 
alluded  to  the  difficulty  of  drawing  a  faithful  sketch  of 
Rutledge' s  career,  and  remarks:  ''This  now  can  only 
imperfectly  be  done.  The  private  records  are  wanting. 
There  are  no  family  memorials,  or  very  few.  The  vol- 
uminous correspondence  of  Mr.  Rutledge,*  as  President 
of  the  colony  of  South  Carolina,  Governor  of  the  State, 
its  representative  in  Congress,  and  Chief-Justice  of  the 
United  States,  seems  now  to  be  irrecoverable,  and  but  a 
few  letters  remain  to  us  which  are  yet  unpublished."* 
I  shall,  however,  avail  myself  of  such  materials  as  can 
now  be  obtained,  to  give  some  account  of  the  life,  public 
services,  and  judicial  career  of  the  second  Chief-Justice 
of  the  United  States. 

*  From  an  inUircstiug  skelcli  of  the  life  of  Rutledge,  by  tlie  author  of 
"The  Partisan,"  "The  Yemassee,"  etc.,  etc.,  published  in  the  American 
Review  for  1847.  In  this  sketch  Dr.  Simms  has  presented  us  with  some 
curious  original  correspondence  of  Rutledge  during  the  war,  from  which  I 
have  taken  the  liberty  to  make  a  few  brief  extracts.  See  Post,  pages  134- 
140. 
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The  father  of  John  Rutledge  was  a  physician.  He 
emigrated  from  Ireland  with  his  brother  Andrew  about 
the  year  1736.  The  two  brothers  settled  in  South  Caro- 
lina, where  John  commenced  the  practice  of  medicine, 
and  Andrew  the  practice  of  the  law.  Two  or  three 
years  after  his  arrival,  Dr.  John  Rutledge  married  Miss 
Hexe,  a  young  lady  not  yet  fifteen  years  of  age,  who  in 
1739  gave  birth  to  a  son,  the  subject  of  this  memoir. 
John  was  the  oldest  of  seven  children.  The  celebrated 
Edward  Rutledge,  one  of  the  signers  of  the  Declaration 
of  Independence,  of  whom  I  shall  hereafter  have  occa- 
sion to  speak,  was  the  youngest  of  these-  children.  He 
was  bom  in  1749,  soon  after  which  Dr.  Rutledge  died, 
leaving  to  his  young  widow  the  care  and  training  of  her 
lai'ge  family.  We  are  told  she  was  a  woman  of  great 
energy,  and  of  more  than  ordinary  endowments.  How 
she  accomplished  the  task  thus  devolved  upon  her,  the 
future  history  of  her  distinguished  sons  will  speak  tor 
itself. 

The  early  education  of  young  Rutledge  was  the  best 
that  the  colony  of  Carolina  at  that  day  afforded.  He 
was  placed  under  the  tuition  of  David  Rhind,  an  emi- 
nent and  successful  teacher  of  the  classics.  Having 
made  what  i)rogress  he  could  in  the  institutions  of 
Charleston,  his  mother,  w^ho  was  possessor  in  her  own 
right  of  an  ample  fortune,  and  spared  no  pains  in  the 
education  of  her  children,  sent  him  to  England  to  com- 
plete his  preliminary  studies.  Here,  after  a  time,  having 
determined  to  follow  the  profession  of  the  law,  he  was 
entered  a,student  of  the  Temple,  in  London,  and  was  in 
due  time  licensed  a  barrister-at-law.  The  same  course 
was  subsequently  pursued  by  his  younger  brother, 
Edward.* 


*  This  was  the  course  usually  followed  by  young  gentlemen  of  fortune 
and  family  at  that  day  in  South  Carolina.  Rutledge's  three  colleagues 
who  signed  the  declaration,  Ileyward,  Linch,  and  Arthur  Middleton,  all 
young  men  like  himself,  completed  their  academic  studies  at  the  English 
universities;  and  so  also  did  the  Pinckneys,  William  Henry  Drayton,  and 
others. 


104  LIVES   OF  THE  CHIEF-JUSTICES. 

Mr.  Rutledge  returned  to  Charleston,  where  he  com- 
menced the  practice  of  the  law  in  1761.  He  was  then 
twenty-two  years  of  age.  He  entered  upon  his  profes- 
sion under  the  prestige  of  a  reputation  for  ability, 
attainments  and  eloquence  second  to  that  of  no  young 
man  in  the  colony.  Unlike  many  others,  however,  who 
have  commenced  life  under  equally  favorable  auspices, 
but  whose  attainments  have  been  brilliant  and  preco- 
cious, rather  than  solid,  young  Rutledge  did  not 
disappoint  the  high  expectations  that  had  been  formed 
of  him.  It  has  been  said  of  him  with  truth  that  he  rose 
in  his  profession  at  a  bound,  and  that  his  was  no  tedious 
probation.  Contemporary  accounts  still  preserve  the 
memory  of  his  first  effort  at  the  bar,*  an  effort  in  which 
the  vehemence  and  power  of  his  diction,  the  splendor  of 
his  declamation,  the  brilliancy  of  his  eloquence,  con- 
founded his  adversaries,  and  cari-ied  away  the  judgment 
and  feelings  of  the  jury.  It  was  in  an  action  for  dam- 
ages for  a  breach  of  promise  to  marry — an  action  of  very 
infrequent  occurrence  at  the  south,  and  one  which  was 
well  calculated  to  excite  the  interest  and  fix  the  attention 
of  the  x)ublic.  His  successful  debut  in  this  suit  was  but 
the  prelude  to  a  brilliant  career  at  the  bar.  It  gave  him  at 
once  position  among  his  brethren  of  the  profession.  How 
Mr.  Rutledge  maintained  that  position  is  shown  by  his 
future  forensic  triumphs. .  Business  accumulated  rapidly 
on  his  hands :  that  description  of  business  which  fur- 
nishes the  best  test  of  professional  ability  and  success, 
a  test  which  is  to  be  found  in  the  imi)ortance  and  char- 
acter of  the  cases  submitted  to  the  care  of  the  advocate, 
and  the  liberal  compensation  with  which  his  services  are 
rewarded.  It  became  customary,  says  the  writer  I  have 
quoted,  to  think  that  his  clients  were  necessarily  to  be 
successful,  and  no  doubt  a  foregone  conclusion  of  this 
sort  did  much  towards  the  further  conviction  of  judge 
and  jury.  Such  a  conviction  could  not  readily  have  been 
reached    until    repeated    triumphs  had  impressed  the 

*  Sec  Sketch  of  Riitled«?e  by  Dr.  Ranisav,  2  Histon*  of  SouUi  Carolina. 
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I)opular  mind  with  the  most  perfect  assurance  of  his 
powers. 

The  same  writer,*  speaking  of  Rutledge's  character- 
istics as  a  lawyer,  remarks:  ''He  had  shown  himself 
eqnal  at  once  to  the  boldest  flights  of  passion  and  f ajicy, 
and  to  the  strictest  and  severest  processes  of  ratiocin- 
ation.    His  reason  and  his  impulse  wrought  happily  \ 

together.     His  enthusiasm  was  never  suffered  to  cripple 
his  induction,  nor  the  severity  of  his  analysis  to  stifle 
the  ardor  of  his  utterance.    A  happy  combination  of  all  . 
the  essentials  of  the  lawyer  and  the  orator  were  soon 
acknowledged  to  be  in  his  possession." 

And  again,  at  a  later  period,  in  speaking  of  his  quali- 
fications as  a  judge;  "He  was  bom  a  lawyer.  His 
studies  in  his  profession  had  been  pursued  con  amove. 
He  had  wrestled  with  the  law  as  one  wrestles  with  a 
mistress,  and  had  taken  her  to  his  heart  as  well  as  to  his 
lips.  His  knov^ledge  of  principles  was  profound — his 
appreciation  of  details  accurate  and  immense  :  and  that 
large  grasp  of  judgment,  that  comprehensive  reach  of 
vision,  which  enabled  him  to  take  in  at  a  glance,  not 
merely  the  central  proportions,  but  all  its  several  rela- 
tions and  dependencies,  eminently  fitted  him  for  the  new 
career  before  him.  With  the  facts  fairly  within  his  survey, 
his  coup  d^  ail  was  instantaneous.  His  mind  seemed  to  leap 
to  its  conclusions  at  a  bound.  He  loved  pleading — could 
listen  with  rare  delight  to  the  eloquence  of  the  specious 
advocate ;  but  while  these  gratified  his  sense  of  the  in- 
genious and  beautiful,  they  failed  to  persuade  his  fancy 
or  to  mislead  his  judgment.  His  sense  of  justice  was 
invincibly.  He  threaded  with  ease  the  most  difficult 
avenues  of  litigation — speedily  resolved  the  subtleness  of 
special  pleading — steadily  pursued,  and  finally  grasped 
the  leading  principle  of  the  case,  and  rendered  his  judg- 
ments so  luminously  and  forcibly,  as  in  most  cases  to 
satisfv  even  those  who  suffered  from  his  decision." 

Such  was  Rutledge  as  he  afterwards  appeared  in  the 

—  ■  —  —  -  _-      _  _         —  .. 

♦  Dr.  Simms'  Sketch  of  the  Life  of  Rutledge,  American  Review. 
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character  of  a  judge.  And  indeed  such  was  he  in  these 
the  earlier  years  of  his  professional  life.  But  a  higher 
elogium  is  paid  him,  and  a  better  testimonial  afforded 
of  his  splendid  professional  success,  in  the  fact  which 
has  become  matter  of  history,  that  within  four  years 
from  his  debut  at  the  bar,  he  had  reached  so  high  a 
public  standing,  and  acquired  so  large  a  share  of  the 
public  confidence,  that  he  was  appointed  a  delegate, 
with  General  Christopher  Gadsden  and  Thomas  Lynch, 
to  represent  the  province  of  South  Carolina  in  the  first 
Congress  of  the  colonies. 

This  Congress  assembled  in  1765,  soon  after  the  passage 
of  the  memorable  Stamp  Act.  It  convened  on  the  propo- 
sition of  the  province  of  Massachusetts,  and  was  the 
first  step  taken  towaid  a  permanent  political  organiza- 
tion and  union  among  the  colonies.  The  people  of  South 
Carolina  were  among  the  first  to  respond  to  the  call  of 
their  New  England  brethren.  The  question,  however, 
was  not  decided  without  great  and  violent  opposition. 
There  was  a  feeling  of  deep-rooted  loyalty  among  the 
people  of  the  colony — the  descendants  of  the  cavaliers 
of  England— and  they  looked  with  suspicion  and  alarm 
upon  this  proposition  for  a  union.  But  the  leading 
intellect  of  the  province,  the  men  of  real  talent  and 
influence,  were  mostly  in  favor  of  a  vigorous  assertion  of 
colonial  rights.  Among  these  was  Christopher  Gadsden, 
who  perhaps  contributed  more  than  any  other  man  to 
awaken  the  spirit  of  the  colony  and  to  excite  the  people 
to  prompt  and  vigorous  action.  The  year  previous,  the 
royal  Governor  had  refused  to  administer  the  oath  to 
General  Gadsden  as  menjber  of  Assembly,  and  he  thus 
became  virtually  disfranchised  on  account  of  the  freedom 
of  his  political  opinions.  The  Assembly,  with  much 
spirit,  protested  against  this  high-handed  act,  and  the 
usurpation  of  the  royal  representative  was  vigorously 
denounced,  both  in  and  out  of  the  legislative  body. 
Among  the  boldest,  the  most  earnest,  and  most  eloquent 
in  their  denunciation  was  John  Rutledge^  It  was  his 
first  step  upon  that  brilliant  political  career  which  the 
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colonial  struggle  laid  open  before  him — a  career  which 
he  entered  with  all  the  fire  of  youth,  all  the  zeal  of  an 
impassioned  temper,  and  ,the  ardor  of  a  bold  and  im- 
petuous mind. 

This  circumstance  doubtless  contributed  much  to 
shape  the  future  course  of  Rutledge,  and  to  give  that 
strong  and  decided  tone  to  his  opinions  in  regard  to 
colonial  rights  which  he  ever  afterwards  entertained  and  ^ 
avowed.  His  was  one  of  those  unconquerable  wills,  one 
of  those  firm  and  unyielding  tempers,  which  opposition 
and  resistance  serve  only  to  strengthen  and  confirm  in 
its  purpose.  His  eye  was  never  accustomed  to  look  back, 
nor  his  foot  to  retrograde.  From  that  day  down  to  the 
close  of  the  struggle,  he  was  the  firm,  vigorous,  and  uncom- 
promising champion  of  the  rights  of  the  colonies,  always 
in  advance  of  the  popular  movement,  always  the  advo- 
cate of  the  boldest  measures,  and  always  the  formidable 
opponent  of  the  royal  authority.  He  was  doubtless 
among  the  first  who  contemplated  the  independence  of 
America ;  and  when  the  rupture  actually  occurred,  he 
would  have  been  the  last  to  consent  to  a  reconciliation. 

The  Stamj)  Act  was  followed  by  the  proposal  of  Mass- 
achusetts to  the  provinical  Assemblies  to  send  delegates 
to  a  common  Congress.  Christopher  Gadsden,  as  has 
been  already  mentioned,  at  once  came  down  in  support 
of  the  measure.  He  was  vigorously  and  ably  sustained 
by  Rutledge,  who  went  into  the  contest  with  his  ac- 
customed spirit  and  zeal.  Tradition  still  preserves  to  us 
the  memory  of  that  vehement  and  impassioned  eloquence 
which  brought  home  to  the  minds  and  the  hearts  of  the 
people  of  South  Carolina  a  conviction  of  the  importance 
and  necessity  of  the  proposed  measure ; — but  it  is  the 
memory  alone,  faint  and  dim  in  the  distance  of  the  past, 
and  while  the  imperishable  result  stands  out  a  notable 
and  prominent  historical  fact,  the  breathing  thoughts 
and  burning  words  of  thfe  orator  which  so  largely  con- 
tributed to  bring  about  that  result,  passed  away,  finding 
no  record  in  the  present,  and  no  life  in  the  future. 

It  is  suflScient  to  say  that  the  efforts  of  Rutledge  and 
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Gadsden  were  successful.  After  a  vigorous  opposi- 
tion in  the  Colonial  Assembly,  *  the  measure  passed  by 
a  small  majority,  and  three  deputies  were  appointed  to 
represent  the  province  in  the  General  Congress.  Their 
names  are  John  Rutledge,  Christopher  Gadsden,  and 
Thomas  Lynch,  the  father  of  the  signer  of  the  Declara- 
tion of  Independence.  South  Carolina  was  the  first 
province  south  of  New  England  which  responded  to  the 
call ;  indeed,  with  the  exception  of  Maryland  and  Dela- 
ware, she  was  the  only  southern  province  which  appeared 
in  the  first  American  Congress.  The  royal  authority 
was  yet  too  strong  for  the  popular  party  in  North  Caro- 
lina, Georgia,  and  even  Virginia  herself. 

When  the  Congress  assembled  in  the  city  of  New 
York,  twenty  eight  delegates,  representing  liine  of  the 
colonies, t  appeared.  It  was  the  most  important  body 
that  had  yet  convened— in  some  respects  the  most  im- 
portant that  had  ever  convened  in  America.  A  quaint 
writer  has  styled  it  ''the  very  ovum  reipvJbliccey  It 
contained  the  germ  of  those  great  ideas,  and  the  ele- 
ments of  those  popular  principles  which  were  about  to 
burst  forth  and  shape  the  political  and  social  destiny  of 
a  continent.  It  was  composed  generally  of  men  of  great 
ability  and  worth ;  and  yet  it  is  somewhat  remarkable 
that  among  these  twenty-eight  delegates  are  to  be  found 
very  few  of  the  future  prominent  statesmen  of  the 
Revolution.     It  is  true  Robert  R.  Livingston  of  New 

*  When  the  measure  was  first  proposed,  it  was  treated  with  ridicule 
Cue  member  made  a  very  Immorous  speecli.aml  described  in  a  ludicrous  man- 
ner the  heterogeneous  and  discordant  materials  of  which  such  a  body  would 
be  composed.  ' '  New  England  will  throw  in  fish  and  onions."  he  remarked ; 
"the  middle  states  flax-seed  and  flour;  Maryland  and  Virginia  will  add 
tobacco:  North  Carolina  pitch,  tar  and  turpentine;  South  Carolina  rice 
and  indigo,  and  Georgia  will  sprinkle  the  whole  composition  with  saw- 
dust." A  country  member  retorted  that  he  would  not  choose  the  gentle- 
man for  his  cook,  but  nevertheless  if  the  colonies  proceeded  judiciously, 
they  would  prepare  a  dish  fit  to  be  presented  to  any  crowned  head  in 
Europe. 

\  The  three  southern  colonies  above  mentioned,  and  New  Hampshire, 
were  unrepresented. 
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York  was  there,  and  so  was  James  Otis  of  Massachu- 
setts, and  Caesar  Rodney  of  Delaware.  But  Franklin 
and  Hancock,  Roger  Sherman,  Samuel  Adams,  and 
Robert  Morris  were  none  of  them  present;  nor  (except 
Rutledge  himself,)  were  any  of  those  celebrated  revo- 
lutionary orators  who  ten  years  later  electrified  the 
country  with  an  eloquence  whose  trumpet  tones  have 
been  borne  on  the  wings  of  the  flying  years,  to  the  ears 
of  a  second  and  a  third  generation  of  men.  Virginia's 
gifted  sons  were  absent  from  the  Convention.  The 
silvery  tones  of  Lee,  whose  classic  diction  and  copious 
eloquence  won  for  him  the  title  of  the  Cicero  of  America, 
were  not  heard  in  that  body,  nor  the-  voice  of  Henry, 

"the  forest-bom  Demosthenes, 

whose  thunder  shook  the  Philip  of  the  seas." 

Nor  was  John  Adams  there,  equal  in  intellect  to  either, 
and  perhaps  superior  to  both  in  powers  of  sarcasm  and 
of  bitter,  scathing,  terrible  denunciation.  Hamilton 
was  scarcely  out  of  his  nurse's  arms,  and  Edward  Rut- 
ledge  was  yet  a  boy  at  school ;  Ellsworth  was  in  his 
senior  year  at  College ;  Jay  was  quietly  engaged  in 
reading  law  at  New  York,  and  Jefferson  was  angling  in 
Virginia,  or  perhaps  dreaming  in  his  office  at  Devils- 
burg,*  upon  metaphysics  or  political  philosopy. 

In  the  midst,  then,  of  these  twenty-eight  steady,  solid, 
unpretending  representatives  of  thfe  colonies,  John  Rut- 
ledge,  at  the  age  of  twenty-six,  and  the  youngest  mem- 
ber of  the  body,  stood  up  in  this  first  Continental  Con- 
gress, foremost  among  the  opponents  of  the  arbitrary 
members  of  Great  Britain.  What  was  his  precise  share 
in  the  deliberations  of  this  body,  we  have  now  no  means 
of  determining.  The  official  journal,  which  has  been 
published,  is  little  more  than  a  brief  minute  of  the  daily 
proceedings  of  the  Congress.  Enough  appears  from  it, 
however,  and  from  other  sources,  to  justify  the  conclu- 
sion that  he  was  one  of  the  most  prominent  as  well  as 
one  of  the  ablest  members  of  the  Convention.     Uf  the 

*  The  name  h^  applied  to  the  ancient  metropolis  of  Virginia. 
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three  committees  which  were  appointed,  he  was  made 
chairman  of  the  one  charged  with  the  duty  of  preparing 
an  address  to  the  Lords  in  Parliament.  This  duty  was 
promptly  performed,  and  the  address,  it  is  believed,  is 
from  his  pen. 

The  Congress  commenced  its  session  on  the  7th,  a^nd 
closed  on  the  24th  of  October,  1765.  Rutledge  shared 
largely  in  all  its  deliberations.  The  brilliancy  of  his 
genius,  the  boldness  of  his  ideas,  the  extent  and  variety 
of  his  information,  and  the  beauty  and  power  of  his  dic- 
tion, altogether  made  a  deep  impression  upon  the  body 
of  which  he  was  a  member.  He  had  come  among  them 
unheralded  and  unknown  ;  he  left  behind  him  a  reputa- 
tion of  which  any  .man  might  be  proud.  "  The  members 
of  the  distant  provinces  were  surprised  at  the  eloquence 
of  the  young  member  from  South  Carolina,"  says  Dr. 
Ramsey.  Nothing  great,  ''neither  wit.  nor  wisdom," 
from  that  province,  it  seems,  had  been  expected,  and 
their  surprise  was  complete  at  witnessing  the  surpassing 
ability  of  one  of  its  delegates,  and  he  too  the  youngest 
member  of  the  Congress.  In  short,  Rutledge  made  a 
sensation  at  this  first  meeting  of  the  colonial  delegates, 
as  he  did  upon  all  occasions,  and  in  all  public  bodies, 
wlienever  and  wherever  he  chose  to  mingle  in  de- 
bate. 

From  the  accounts  that  have  been  left  us  by  his  con- 
temporaries, we  may  gain  something  of  an  idea  of  his 
mode  of  speaking,  and  his  style  as  a  debater.  It  w^ould 
seem  from  these  accounts  that  he  had  a  tinge  of  that 
haughty  manner,  and  all  that  rapid  and  vehement  impetu- 
osity— that  passionate  and  earnest  emphasis — which 
characterized  the  later  efforts  of  the  great  Maryland 
advocate,  William  Pinkney ;  but  his  action  was  less 
violent  and  his  gesture  more  graceful.  He  had  a  copi- 
ous flow  of  language  at  command,  and  much  too  of  that 
quick  repartee  and  lively  play  of  fancy  and  wit  which 
occasionally  broke  like  a  gleam  of  sunshine  over  the 
gorgeous  but  closely  woven  web  of  one  of  Wirt's 
forensic  arguments.     Dr.  Ramsay,  a  contemporary,  and 
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who  must  have  heard  him  frequently,  both  at  the  bar 
and  in  the  Legislature,  thus  describes  him : 

"In  both  capacities  he  was  admu^ed  as  a  public 
speaker.  His  ideas  were  clear  and  strong,  his  utterance 
rapid  but  distinct ;  his  voice,  action,  and  energetic  man- 
ner of  speaking  forcibly  impressed  his  sentiments  on  the 
minds  and  hearts  of  all  who  beared  h^im.  At  reply  he 
was  quick — instantly  comprehending  the  force  of  an 
objection — and  saw  at  once  the  best  mode  of  weakening 
,or  repelling  it.  He  successfully  used  both  argument  and 
wit  for  invaliditating  the  observations  of  his  adversary. 
By  the  former  he  destroyed  or  weakened  their  force ; 
by  the  latter  he  placed  them  in  so  ludricrous  a  point  of 
light  that  it  often  convinced,  and  scarcely  ever  failed  of 
conciliating  and  pleasing  his  hearers.  Many  were 
the  triumphs  of  his  eloquence  at  the  bar  and  in 
the  Legislature ;  and  in  the  former  case  probably 
more  than  strict  impartial  justice  would  sanction ; 
for  judges  and  jury,'  counsel  and  audience,  hung 
upon  his  accents.''  The  same  excellent  authority 
notices  the  distinction  in  oratorical  power  between 
the  two  brothers,  John  and  Edward ;  ''  Demosthe- 
nes seemed  to  be  the  model  of  the  one,''  he  re- 
marks, "  Cicero  of  the  other.  The  eloquence  of  the 
elder,  like  a  torrent,  bore  down  all  opposition,  and  con- 
trolled the  passions  of  the  hearer ;  that  of  the  younger 
was  soothing,  persuasive,  and  made  willing  xiroselytes/'"^ 

*  The  following  extract  relative  to  Mr.  Edward  Rutledge  is  from  Garden's 
Anecdotes  of  the  Revolution : 

"  If  the  Demostheniau  eloquence  of  John  Rutledge  was  more  impetuous 
and  commanding,  the  Ciceronian  style  of  Edward  was  more  persuasive. 
There  was  a  suavity  in  his  manner,  and  conciliating  attraction  in  his  argu- 
ments, that  had  frequently  the  effect  of  subduing  the  prejudices  of  the 
unfriendly,  and  which  never  failed  to  increase  the  ardor  and  inflexibility 
of  steady  friends.  The  eloquence  of  John  Rutledge  was  as  a  rapid  torrent : 
that  of  Edward  as  a  gentle  and  smoothlj-  gliding  stream— the  first  hurried  • 
you  forward  to  the  point  it  aimed  at  with  powerful  impetuosity — the  last 
conducted  to  it  with  fascinations  that  made  every  progressive  step  appear 
enchanting.  Civil  occupations  engaged  the  attention  of  the  elder  brother. 
The  younger,  in  the  field,  as  well  as  in  the  cabinet,  obtained  celebrity.  In 
the  well -contested  action  on  Port  Royal  Island,  he  had  the  command  of 
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Rutledge  returned  to  Cliarleston  at  the  close  of  tliis 
brief  session  of  the  first  Congress,  with  a  reputation 
greatly  enhanced.  He  returned  to  continue  the  practice 
of  his  profession,  in  whicli  he  had  ah'eady  laid  the  sure 
foundation  for  success  and  eminence.  The  Stamp  Act 
repealed,  he  mingled  no  farther  in  politics,  except  so  far 
as  to  discharge  the  duties  of  a  member  of  the  provinical 
Assembly,  in  which  station  he  had  been  placed  by  the 
suffrages  of  his  fellow  citizens.  His  professional  success 
continued  to  grow  upon  him,  and  his  reputation  to  in-^ 
crease  with  years.  At  the  opening  of  the  Revolution, 
when  he  was  again  called  to  relinquish  his  business,  he 
stood  confessedly  at  the  head  of  the  South  Carolina  bar. 
It  is  to  be  regretted  that  we  have  so  few  data  for  supply- 
ing this  portion  of  Rutledge' s  career.  Like  the  other 
colonies,  the  records  of  South  Carolina  colonial  juris- 
prudence are  few  and  meagre.  Reports  of  cases  were 
not  commenced  until  some  time  after  the  Revolution, 
and  the  opinions  of  the  courts,  if  any  were  written  at 
that  day,  with  the  arguments  of  counsel,  have  all  passed 
away.  It  appears  that  in  Rutledge' s  time  there  were  no 
courts,  judges,  or  juries  beyond  the  limits  of  Charlston. 

A  single  provost  marshal  was  charged  with  the  service 

— * 

one  of  th<*  field  piecos  which  cssenthiUy  contributed  to  the  victory,  and 
justly  received  tlie  thaujts  of  the  General  who  commanded.  After  the 
cai»ture  of  Charleston,  the  intluencc  both  of  his  talents  and  example  did 
not  escape  the  penetration  of  tin;  British  commanders.  They  plainly  saw 
how  nuich  a  man  of  such  superior  ability  would  be  looked  up  to  by  the 
suffering  multitude;  and  to  destroy  the  effect,  by  an  act  of  as  great  tyranny 
as  was  ever  exercised,  removed  him  to  St.  Augustine.  The  cheerfulness 
of  his  natural  disposition,  his  (conciliating  attt^ition  to  his  companions  in 
this  situation  of  unmerited  jKirsecution,  contributed  in  no  trifling  degree 
to  cherish  hope,  and  oppose  intrepid  resistance  to  every  encroachment  of 
despomleucy.  After  his  exchange  and  freedom  from  captivity,  he  was 
elect(Ki  a  member  of  the  Legislature  of  the  State;  and  at  the  conclusion  of 
the  war  served  in  the  council,  aiding  the  administration  of  Governor 
Mathews." 

Mr.  Ya.  liutledge  was  one  of  the  signers  of  the  Declaration  of  Independ- 
ence, and  served  with  distinction  through  several  sessions  of  the  Conti- 
nental Congress.  He  was  elected  Governor  of  South  Carolina  in  1798,  and 
died  two  years  afterwards,  universally  regretted  as  he  was  beloved  by  the 
people  of  his  native  State. 
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of  proces.s  «.>ver  the  whole  province.     The  hitolerabh*  iu- 

eoiiV(Miieiice  to  the  people  ill  the  baek  <*ouiitiy  ol"  atleiid- 

inu*  courts  at  such   a  distance,  led  them  freiiuentlv  to 
^ .  1  • 

take  the  law  into  their  r)wn  hands,  and  inflict  suinniarv 
l)unishiuent  n[)on  outraitvous  oll'endtu's.  This  (»vil,  how- 
ever, was  reinedieil  in  a  measure  by  the  passage*  of  an 
lu't  in  1701),  creating  seven  new  district  ct)uris.  The 
oruanization  of  these  new  courts,  wliile  relievin.u" suitors, 
of  course  added  greatly  to  the  labors  of  (he  practicing 
advocate,  wlio  was  obliged  to  ride  the  <'ircuit  in  his 
attendance  u])(»n  them.  Business,  doubtless,  increased 
in  a  corresponding  degree,  and  to  such  member's  of  the 
profession  as  ]{utl(*dge,  neither  fees  nor  clients  wen*  <'ver^ 
wanting.  Still,  notwitiistanding  the  increase  of  courts, 
at  that  earlv  day  in  South  Cai-olina,  the  amount  of 
litigaticm  was  <piite  limited  Tin*  grt»alest  number  of 
judgments  ever  entered  iq)  in  (jharle.sion  in  any  one 
year  before  the  Revolution,  was  ol)o,  and  the  average  of 
seven  years  immediately  ju'eceding  the  l{ev(»lution,  "J^M. 
These  inrluded  nj/  the  judgnuMits  eiitertMl  up  in  the 
eolonv;  for  although  n(»w  (rouits  were  organized  bv  the 
act  of  17(Ui,  vet  thev  were  not  courts  of  oi-iginal  jurisdic- 
tion  or  (d'  record,  and  all  the  judgments  ol)lained  in  the 
country  districts  were  entered  up  in  (.-harlesloii.^*  This 
statement,  therefore,  shows  verv  correctly  the  extent  of 
legal  business  in  the  cohuiy  during  the  period  of  Kut- 
ledge's  practi(^e.  From  his  great  abilities  and  success 
as  a  ?;?/>/  inlus  lawyer,  he  no  <loubt  pariicripatetl  to  a 
large  degree  in  all  the  business  of  tin*  courts,  and  was 
probably  eiurai^red.  on  one  side  or  the  other,  in  every 
ini[K.)rtant  litigated  sail.  Many  of  these  questions  would 
jjo  doul>t  now  1)<»  of  i)eculiar  inten»st,  as  exhibiting  the 
state  of  colonial  jurisj)rudence  at  that  time,  and  the 
manner  of  Ifutledge's  demeanor  al  the  bar.  It  se(»ms, 
however,  impossible  to  revive  them,  (^\c(»pt  thnnigh  the 
dim  and  uncertain  light  of  traditionarv  accounts;  I 
therefore   take  leave  of  IJiitledge  as  an  advocate  at  the 

■■*  l;Hains;iy  llisl.  Soulli  (';in)lina,  \\.  l.jS. 

vS 
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bar,  doin^  so  witli  tli(3  less  regret,  as  we  are  now  about 
to  follow  liiiu  11]  H»n  that  broad  and  extended  theatre  of 
l)ublic  usetnlness  which  the  lievohition  opened  before 
him.  and  in  wliich  the  most  shinintr  qualities  of  his 
genius  were  exhibited. 

Tin*  revoluti<»narv  movements  in  South  Carolina  may 
be  sai<l   to  date  from  that  uen(»ral  ConvtMition  of  the 

« 

citizens  of  th(*  eolnnv  which  assembh»d  at  Charlstcm  on 
the  0th  of  July,  1774.  At  this  Conventicm  the  proceed- 
ings of  the  parliament  of  (iivat  liritain  against  the 
jirovince  of  Massacliusetts  wei'e  considered,  and  strong 
resolutions  ])assed  in  favor  of  sustaining  the  rights  of 
the  colonies  against  tlie  unjust  pretensitnis  of  the  crown. 
In  order  to  lay  the  foundation  for  a  permanent  organiza- 
tion, the  Convention  a])pointed  a  general  committee  of 
ninety-nine  peisons,  to  act  as  a  c(mnnittee  of  corres- 
l)ondence,  and  witli  full  powers  ro  do  every  thing  neces- 
sary to  cairy  into  <»lVect  tht»  n»solutions  then  passed. 
The  Convention  also  a])pointed  iive  delegates  "to  meet 
the  (h»puties  of  the  stneral  colonies  in  North  Anu^rica  in 
(.Tonei'al  Congr<»<s.*'  These  delegates  were  John  Rut- 
ledge,  Kdward  HiitliMlge.  II(»iuy  Middleton,  Christopher 
(Tadsd«»ii,  and  Thomas  Lvneh.  Th«*v  of  course  acted 
under  no  |<*gnl  and  constitutional  authority,  but  simply 
as  th«*  re])i-fMMitative'<  of  a  Convention  of  the  ]>eo])le 
which  (hmblli'ss  indicated  the  jmblic  siMUiment  of  the 
colonv.  Of  this  Convention  the  I{uiI(Mlir<»s  had  been 
ni«»mlM«rs.  I'pon  tin*  motion  to  ai»point  delt^irates  to  the 
G(Mieral  Congress,  an  elTort  was  mad«*  to  instruct  them 
as  to  iln'  I'xtiMil  lo  which  tln^v  miirht  u'o  in  i)ledsring  the 
su]»])ort  (►f  their  colony  to  the  l>osionians.  This  proju)- 
siti(m  was  vii:-orouslv  and  succ»vssfuilv  coinbatted  bv 
John  IJuthMlue.  lie  <h'<ired  ilie  South  Carolina  dele- 
gates to  Li'o  into  th«'  Coniii-ess  uniianmn'lled  bv  instruc- 
tions.  and  unlimited  in  powers.  The>i'  vii'ws  he  enfonvd 
in  a  >peec]i  nf  trauM'endant  ability  one  of  those  impt*tu- 
ous  and  soiil-siiriimi"  harangues  which,  like  the  im])as- 
sioned  ai»i)eals  of  tin*  L^reat  \'ii*.uinia  oi'ator,  infused  a 
new  coujag<»  into  the  hearts  of  t In »  i)eo])le,  and  opened 
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their  minds  t«»  a  full  coniprelieiisiDii  of  tliost*  <;rt»at  issin.»s 
whirh  were  now  to  be  eneoiintered.  It  was  the  lirst 
blast  of  the  revolutionary  trumpet  from  South  Caroliiia — 
not  nierelv  a  feeble  re-echo  of  those  warlike  notes  wliicdi 
were  wafted  on  evei'y  breeze  from  the  provinces  <»f  Massa- 
chusetts and  Virginia— but  a  bold  and  hearty  response, 
rin^n.12:  out  hmd  and  clear,  likt^  the  claricm  notes  with 
wliich  the  kniijht  as  he  entered  the  tournament  re 
sponded  to  the  challenge  of  his  adversary.  Kutledge 
clearlv  saw  that  the  crisis  had  arrived  when  it  was 
necessary  to  act,  and  to  act  with  vigor  and  firmness. 
Tlie  proposal  to  limit  the  powers  of  the  delegates  he 
believed  would  defeat  the  object  of  their  appointment. 
lie  was  satisfied  that  a  Congress  of  the  colonies  foi'  (:off- 
stfUalion  merely  would  amount  to  nothing.  It  was 
necessary  therefore  that  the  deleuates  should  have 
plenary  power  to  act,  limited  by  m^thing  but  their  own 
discietion,  as  the  emergency  might  recpiire.  These 
views  he  enforced  in  a  sjjeech  of  overwhelming  eIoquen(»e 
and  unanswerable  argument.  He  infusnd  his  own  dar- 
ing s])irit  into  those  who  had  hitherto  been  timorous 
and  wavering.  IIh  silenced,  if  h(»  did  not  convince, 
every  r)pp<ment.  On  that  day,  undoubtedly,  John 
Rntledire  gave  its  lirst  impulse  to  tin*  Hcvolution  in 
South  Carolina;  and  iM»rhaps  it  may  lu*  added,  that  on 
that  day,  too,  he  j)lac<Ml  himself  at  its  head.  *•  What 
shall  be  done  with  the  deleuat^'s  if  they  bi»trav  their  eon- 
stituents,  and  i)ledgt»  the  colony  to  a  courM*  inconsistent 
with  the  jniblic  interest?"  demanded  an  o]iponent. 
Rutledge  turned  ui)on  him.  and  with  a  iia^sionate 
gesture,  and  an  eye  Hashing  indignation,  exclaimed, 
^^IlniKi  thvm  !  lituifi  llicm  r^  It  was  idle  to  resist  such 
ai»]>eals.  (ir  tc;  combat  an  energy  and  resolution  like  this. 

The  vii.-ws  of   Hutledge   l»rev:iiled,  nud    tin*   delemites,  of 

whom  he  was  one,  w«re  ai>pointed  nndei-  nn  instrnctioiis, 
i\v  ]»ledge Of  lidelity  whatever,  an<l  with  unlimited 
]iowers.  The  res<.»liition  of  ai)j»ointnM'nt  clothed  them 
''with  full  power  an<l  authority,  in  behalf  of  ns  nnd  our 
c(uistituents,   to   concert,    airrcM*   to,    and   elfe<-tuallv    to 
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proseiMit*^  such  l(\i»'nl  nieasiin^s  (hy  which  we  for  our- 
s<*lvos  mid  tluMii  iiiosf  solt-nnily  ciii^nLCO  to  al)i(h\)  as  in 
the  opinion  (;f  tlic  said  (U'puties  aii<l  of  tlu»  dei)iities  so 
to  bo  assHiuhhMl  sluill  1m.»  most  liki^ly  to  obtain  a  ivjifal 
of  rlie  said  acts,  and  a  icmU'css  of  these  urif^vanci^s/' 

A  few  days  aft«'r  tliis,  Kntlcdov  and  liis  as>ociat«-s 
sailed  for  Phihhlclpliia.  On  thtMr  arrival  they  weie 
joiiUMl  by  (h»[)Utics  from  tlie  ofluT  provinces,  <'h>tlie(l 
witli  simihir  powi-rs,  and  soon  after  rh(^  memerable  Con- 
gress of  17T4  commenced  its  session.  The  [)roceedings 
of  tliis  body  ar«»  matters  of  history,  and  it  is  not  neces- 
sary to  (h»tail  or  discuss  th(»m  here.  It  was  in  every 
sense  an  extraordinarv  body  of  ukmi.  .\rost  of  tlieni 
were  still  strangt^rs  to  ea<*h  (»tlnM*,  and  the  great  majtu'ity 
of  thtMu  had  not  y(*t  acquired  (»ven  a  [)rovinicial  reputa- 
tion. Only  nine  of  the  delegates  to  the  Congress  of 
17r»."i  had  been  returned,  namely  Klipludet  Dyer,  of 
CouiKM'ticut,  Philip  Livingston,  of  New  York,  .lolin 
l)ickins(»n  an<l  John  Morton,  of  Pennsylvania,  Ca*sar 
Rodney  and  Thomas  .M'Kean,  of  Delawaie,  and  (f ads- 
den,  KuileJge  and  Lyndi,  (»f  J^outh  Carolina.  But  in 
the  list  of  ih(»  new  members  weie  numbeivd  i?ome  whose 
names  wer«»  destined  to  become  famous  in  the  history  of 
tlieir  country.  Amoiii::  t'lnMh»h^Lcates  from  Viryrinia  was 
a  modest  an<l  unobtrusive  gen!l<*man,  in  whom  the 
peiietraliiii;"  eye  of  Pati'ick  Henry  had  detected  "tlie 
greatest  man  on  tin?  tloor"--Col.  (u^ori^e  Washington. 
Henry  himself  was  already  a  man  of  note,  and  had 
acipdred  mort*  than  a  provincial  reputation;  —  and 
amont;'  his  colle-xues  was  one  who  miicht  in  some  deij:ree 
claim  to  dispute  with  him  the  j^alm  of  elo<pu»nce, 
Richard  Henry  Lee.  In  the  deleuation  from  ]\[jissachu- 
setts  l»ay  was  mi  activt*,  resolute,  ambiti(.)us  man— a 
man  of  extensive  inl'oiination,  great  em-rgy,  ami  inde- 
fatigal»le  iudustry  -.lolin  Atlams  -  df»>;tined  to  act  no 
inconsid»'rai>le  ])arl  in  the  grand  drama  that  wasabout  to 
o[)en.  Tlnunas  Johnson,  sui>s(Mpiently  a  Justice  of  the 
SuprtMiie  court  of  tin*  rnitecl  States,  was  a  member 
of  the  Maryland  deleu-ation  ;  and  from  the  same  State 
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miotlif*!'   futiiiv   Jiisticp    of    tliH    Snpivnn*    Court,    thnt 

able  ami   siiiirulailv  «rit*t<»(l,   but   Avavwanl   ami   eriaHc 

^ir«*uins,    Sannu'l    (Mias(\     N<^w   York    lia<l   s«Mit   anioiii:: 

hor  eiLrbt  delf^iratcs.  a    vomiii:  man   wlio   was    tlinimbt 

tujios^ess  s(nn<»  talent,  and  now  niadi*  Ins  (hhulm  ])ublic 

life- John   Jav— tin*  future  Chief  .lustie*^ :  and  amcmij: 

the  five   delt^irates    from    South   ('ar(»lina    anotlier  still 

younirer  man  a])peared,   Edwai'd   l{ntl«*dixe.   th<'n  only 

twentv-fivr  years  of  a^■(^  who  ha<l  com**  with  his  brother 

John  f)'<»m  Charleston,  to  assist  in  the  serious  delibeia- 

tions,   and   who   ju-oved   himself,   in    real   capacity   and 

iniluenee,  as  well  as  in  ehuiuenee  of  speeeli,  inferior  to 

ftnv  UKMi  in  that  a-^semblv.     The  name  of  Rouer  Sherman 

appeared  in  the  list  of  the  Conn<*eiieuT  deh^^ates  -that 

of  Samuel  Adams    from    Massaehusetts,  John   Sullivan 

from   New  Hampshire,    and  William    Livingston    from 

^'ew  Jersey. 

Such   Were  the  men  with  whom   John   liuthMlo-e  now 

found  himself  associat<Ml.     To  assume  and   maintain  a 

comnmndin.ir  i)osition   in  a  body  eom[»osed  c»f  matiM-ials 

like  this.  re(iuii'(»d  no  ordinai'v  abilit v.     Ibit   lintledLre 

I  •  •  ■ 

Ava^  fully  equal  to  the  elfoi't.  As  an  oratoi'  and  a  states- 
man, few  men  attained  a  ])rouder  position  in  that  body. 
In  the  lan^mi.u'e  of  l\ntriek  Henry,  "lit*  shone  with 
superior  lustre  "     His  powers  of  elo(|uen<M»  are  vouched 

for  bv  n(i  meaiuM'  authority   than    Mr.    Ileniv   himself. 
•  •  • 

Bfr'inu- questioned,  on  his  return  to  \'ir.iiinia.  relative  to 
tlie  chaia(*ter  ()f  the  Conuress,  and  of  the  in<lividuals 
ecunposino;  it,  and  ]>articulai'ly  whom  he  tliouiiht  its 
irrentest:  man.  he  replif'd,  '*  If  you  spenk  ol"  rhn/utitrt\ 
John  l?utled;^e  of  South  (■ai'olina  is  the  ureatest  oiator  ; 
but  if  you  si)eak  of  information  and  siMind  judt^inent. 
Col.  Washington  is  un<]neslionably  tin*  ureatest  man  i)\\ 
the  lloor.''^-  Such  wa^  the  tvstimate  of  liutled.ii'e's 
i^owers  l»y  the  irreat  orator  of  \iririnia  ;  and  tin*  accuracy 
of  Mr.  Fleniy's  judirnu'iit '  upon  a  matter  of  this  kind 
cannot  be  qu<»stioned.  To  be  jissi.L;ned  by  him  the  first 
j>]ace  in  a  body  containin.u'  sncli  parliam-'Utary  oiiit(»rs  as 

■•'"  WirtS  LitV  fit"  Pal  rick  IIi'in\       ( J;n(l«'ir>  Aii«<«li.l« -. 
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Adams  and  Lee,  is  no  comirion  praise  ; — and  the  tribute 
is  tlie  more  valuable,  inasnuu'h  as  it  was  frankly  and 
freely  oilVred  to  one  whr),  if  not  already,  inif^ht  some  day, 
perhaps,  l)e(M>me  a  rival.  It  is  Cicero  speaking  the 
praises  of  ( -rassus. 

At  the  dose  (»f  the  deliberations  of  this  Congress,  Kut- 
ledge  and  his  ttssociates  returned  to  South  Carolina.  In 
tin*  mean  time,  the  ExeM.'utive  Cimnnit tee  had  summoned 
the  lirst  pi'ovincial  Congress  of  the  colony,  composed  of 
representntives  elected  by  the  peoi)le  in  every  parish  and 
district.  This  Assembly  of  ccMirse  had  no  hgul  or  eon- 
6'lftff/io/fal  ('x\stvu('{\  It  was  entirely  revolutionary  in 
its  character,  but  as  representing  the  great  mass  of  the 
I)eople,  its  acts  and  proceedings  were  regarded  as  of  the 
highest  authority.  It  met  cm  the  ilth  of  January,  177,\ 
and  immediately  took  into  consideration  the  proceedings 
of  the  ContintMitial  C(mgrt»ss  at  Phila(le]i)hia.  It  was 
upon  this  o('('asi(m  that  llutledge  and  his  associates  ap- 
peared bel'ore  the  Assembly  to  r«»nd(M'anac(*ount  of  their 
proceedings.  Some  objections  jiad  be(*n  taken  to  a  clause 
in  the  non-intercoiirse  act  with  (ireat  Britain,  exceptin«jc 
from  the  operation  of  the  act  the  exixuling  of  rice  to 
Europ«\  Rulledge,  who  with  thrive  of  his  associates  had 
vot«»(l  in  favor  of  this  exception,  now  undertook  the  de- 
fence of  himself  and  colieaguf^s,  and  explained  theobjnct 
and  d«'sign  of  the  exception.  His  s[»eech  iiiion  this  occa- 
sion was  vi*rv  ablmnd  iimeiiious.  and  withal  wasattended 
with  the  most  uratifvinu'  I'esults.  Theassemblv,  without 
a  diss»*nriiig  voice,  I'etui'ried  publi*'  thanks  to  their  late 
dt'legates.  approved  rlnMr  proceedinus,  and  resolvetl  to 
carry  them  into  ex<'ciition.  The  Ass<»nibly  also  re  ap- 
pointed Kiitli'dgc  and  his  lonr  as>(icint(*s  to  rejneseut 
South  Carolina  in  the  n«*xt  (u'lKMal  Congress. 

The  antol>iography  i»f  Mr.  John  Adams  shows  that 
KnthMlii'e,  HVtMi  at  this  rarly  jHM'iod,  was  rlin  warm  advo- 
cat«^  of  ni"asni'»'s  tending  towai'd  colonial  indc^peiulence,' 
and  far  in  advan<'e  of  most  of  his  colh-agnes.  On  the 
!2nd  of  Jnne.  ITTf),  tin*  Pr«\si(hMir  laid  bpfoie  Congress  a 
h'tlt'r  from  the  prt)vincial  Convention  of  Massachusetts, 
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requestinir  Coni-Tess,  among  orlior  thiiiirs,  to  favor  llieiii 
with  *'*.»xp]i('it  advice  respecting  the  taking  up  and  ex- 
ercising the  ])Owers  of  civil  government, "  etc.  Tlie  vig- 
orous and  injpulsive  mind  of  Jolin  Adams  liad  already 
anticipiited  tlie  subject.  In  his  opinion,  Congress  ought 
at  ouce  to  recommend  A> ///(^  y/r^//>/c  (»/  rar;/  niliniij  to 
call  conventions  of  representatives  immediately,  jind  set 
lip  governments  of  their  own,,  under  tiieir  own  autliority  ; 
for  the  i)e()ple,  he  thouglit,  wert»  the  source  nf  nil  author- 
ity, and  original  of  all  power.  "  Thi'st?  were  new,  strange, 
and  terrilde  doctrines,"  lie  renuuks,  'to  the  greatest 
part  of  the  members  :  but  not  a  very  small  number  heard 
tliem  with  n.p]>arent  pleasure,  and  none  more  than  Mr. 
John  Rutledge  of  South  Carollnti,  and  Mr.  John  Sulli- 
van of  New  iJampshire.'-  ••* 

John  Adams  was  no  half-wiiv  rev(»lutionist  :  lu»  had 
the  ring  of  th<»  true  metnl  in  him  ;  whih*  others  Fagued  in 
the  rear,  he  pressed  forward  to  the  van,  in  the  very  front 
rank  of  this  revolutionnrv  movt»ment ;  and  bv  his  side 
stood  John  Itutledge  r)f  South  Carolinn.  L(*t  us  observe 
the  further  proci'edings  upon  this  pr(»je<*t  for  ''  inde[>end- 
ent  colonial  governments,"  brought  forward  in  (.'ongr<"ss 
nionMlian  a  year  before  tlu^  Declarntion  of  Ind(»i)end- 
ence. 

The  next  day  a  committee  was  a])iw»intfMl  on  lh«*  Mass- 
achusetts memoi'ial,  of  which  Ifutledire  was  chaii'mau. 
Tliev  had  several  coidVrences  with  the  Ma^siehusetls 
delegates,  and  rei)orttMl  on  the  Ttli  of  .luin»,  in  .sul)stauei% 
that  in  their  opinion  tln^  I'oyal  (tovernorand  Lieuleuaut- 
Governor  ought  to  be  ('onsidered  as  absent,  autl  that  it 
be  recommenchHl  to  the  provincial  (longiess  of  Massarhu- 
setts  to  take  measures  for  choosinu*  an  a>semblv  or  conn- 
cil  to  exercise  the  powers  of  (jnVHrnment,  until  "a  (Gov- 
ernor of  his  majesty's  appointment  If^ill  rtuf'^t  nf  lit  ijitr- 
t/'n  Ihi-  rolonj/  ncrtyrdiufj  la  l/s  ('/{(f.rhr,*'  Kutledge 
entered  fully  into  all  these  vi«nvs.  lb»  Imd  lre(|uent  con- 
ferences with  Achims  on  the  snl>i«-et,  an«l  ihev  fullv  dis- 
cussed  togethei-  the  iMi]»'»rtant  (pie^tion  a^  to  what  form 

*  LitV  aiitl  W'>rks  of  Jolin  A<laiii<.  Vol.  HI,  p.  lU. 
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of  .iroveiimiont  it  was  pi'oi)er  to  n(l(»[)t,  as  tlu:^  governnipnt 
of  a  fre(»  State.  "'JSat  lonirafler  tliis,"  savs^fr.  Adani.s, 
'"Mr.  Jolni  Rut](»(lir<*  returned,  to  Soiitli  Carolina,  and 
ifr.  .lolin  Sullivan  went  willi  Gen.  Wasliington  to  Cani- 
biidtre,  so  that  I  lost  two  of  niv  able  eoadiutors.  But 
w<*  soon  found  the  boiielit  of  their  co-opeiation  at  a  dis- 
tance*."" 

On  tlu*  rtMurn  of  IfutltMli^t*  to  Conirress  tln»  subject  was 
a.irain  airitated.     An  aniniat(»d  (hO)ate  spraniru]),  October 
2(Uh,  on  tin*  (juestion  of  instructing  the  ]N'ew  Ilumpshire 
d(»l(^iration,    nani(»lv.    that   Oonujvss   should  direct    ''a 
in<4lu)d  for  our  adminisierinir  iustic(»  and  reicuhitinii;  our 
civil  p(>li(M\''      In  this  discussion  Adams  and  Rutledge 
took  the  ](»ad,  and  were  aldv  sustaincnl  bvL  e,  (Jadsden, 
Shci'nian,  and  Dyer.     At  th(»  closi*  of  tin*  debate  a  coni- 
niirtct*  of   liv»»  was  ai)poinred,   of  Avhich  KutlfMlo-e  was 
chairman,  and  Adams  a  meuiber,  which  rei)ortf»d,  2ft)veni- 
biM*  :5d.  reconuncMidinii:  the  eslablishujent  of  an  jnd»-'i>eiul- 
ent  ti(»VHrnnn*nt  bv  N<*w  llam])shiie  durinir  *Mhe  contiii- 
uanct*  of  tin*   ])iesent   disJ>utt^''     l?utledn«»,    wlio.   says 
Adams,  \\as  now  •^comph'tdy  with  us  in  oiu*  di^sii'e  (ff 
7v  rcihdhtniziini    a//    l/ic     /^/o/v/v/ ////// Ay/-     inuuecb'atelv 
bi-ouL»ht    f<»rwar<l   som^  r«*])rescnlations   from    his    own 
State,  which  wen*  referred  to  a  sel(M*t  committee  (>f  live. 
This  committee  r(M>orted  tin*  next  dav,  reconimendini>:  u 
coui'^e  prtM'isely  similar  to  that  which  had  been  recom- 
mended in  the  c:is<'  of  New   IJainpshire."-     J^et  us  now 
see  how  fhis  revolutiouarv  nn)venn*nt,  instituted  bv  Hut- 
lediie  in  the  ContincMital  Conuress,  Avas  carried  out  in  his 
own  State. 

Nit  i-evolution  was  ever t'llVcted  with  ui'eater  unanimity, 
ov  with  more  ordei'  and  reirularitv  than  the  revolution  in 
South  Carolina  ;  and  the  reason  as>iu'ned  is  that  theh*ad- 
inu"  lUi'U  in  every  part  of  the  jtrovince,  from  tin*  first 
moment  ()f  th(.>  contesl,  exened  themselves  in  the  cause 
of  their  c'>unti'v,  and  vi*rv  few  of  them  took  sides  with 
the  I'oyah'^ts.  Tliu<,  it  appears  that  the  Constitutional 
Ass.-nibh-  un(h»r  the  roval  i:ov('rnmt*nt,  in  177-i,  without 

•■  Mil.-  :.ii(l  Weiks «.{  .i(.i)ii  Aii.Miii-.     Vcl,  llh  p.  :iO-:L»*^\ 
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a  clisshjiitini:  vciii^(\  siricfiuiuMl  rlu*  :i])i)()iiitnu*nt  of  Mm- 
liifdw  and  liis  n>s<)<'iarf^  as  dt^leiratrs  to  CoiiiinvNS.  In  the 
Spring  of  177.")  liis  majesty's  jiisriccs  made  riieir  last  rir- 
cuit.  on  wliicli  oi-easinn  William  Ilenrv  Dravton,  tlie 
oiilv  on(»  of  tlie  indir^'s  born  in  America,  in  charuini:'  the 
<rriin(l  jury,  distinctly  avt»w(^I  the  st-nlim«»nts  of  the]M)]i- 
uhir  leaders.'*-  Indeed  it  may  be  said  that  aflei'  riie  ifc**!)- 
tion  of  the  news  of  xho  batlh*  (»l!  Lexinirton.  in  rliesjirini:; 
of  177i>,  theri»  was  no  lonuer  anv  roval  u'ov(»rnm<'nl  or 
roval  authority  in  South  Carolina.  The  ivv<>lnti«»n  Avas 
already  aecomt)li>h«»d.  And  althoiiiih  the  i-oval  <m»v- 
ernor.  Lord  William  Camjibell.  refused  to  recnn-ni/.e  the 
Provincial  t.'nn<»r«*ss,  and  i«*tuiiied  the  hanuhrv  an>w(M' 
f<>  their  address,  "I  know  of  no  representatives  (»f  the 
]u»o])le  of  this  i)r()vinee,  except  rho.si*  con>;titutionally 
eonvfued  in  fhe  (rj^i'^jal  Assembly,"  vet  the  Provincial 

a.  • 

Con:j:ress  was  none  the  l(»ss  f/f.  f'tn-ltt  the  ruliuii* authority 
in  the  province. 

On  th(*  re(M»ption  of  the  news  of  lh«'  battle  of  Lexing- 
ton, the  Provinical  Conuress  wa^  summ(»netl  by  the 
eommitten  to  meet  in  tw(*nt\ -three  davs.  On  tin*  «rond 
day  after  theii-  me(»tin.ir.  the  <h*leuat(»s  j tasked  a  resobi- 
rion  wherein  they  d«*clar»Ml  that  thev  united  themselves 
*' under  tn'ei'v  tie  of  ivliirioti  and  honor"  in  (hd'ence  of 
tlieir  country — "hereby  soli-mnh'  ennauiuLT.  that  when- 
eyer  our  continental  oi*  jnovinical  conn(*ils  shall  de<'re(» 
it  nect'ssai'V,  we  will  uo  forth,  and  be  ready  to  sacrili<'e 

our  lives  and  foi-tunes  to  secure  her  fr«'»*dom  and  safety." 

« 

The  character  of  the  men  who  enuau'ed  in  this  work  Avas 
the  best  iruarantv  of  its  linal  a«'coniplishment.  ^Vaily 
every  prominent  man  in  tlu»  colony  |)ressi*d  f(»rward  into 
actual  service.  'Ih<»  Council  nf  Sub'ty  was  com]»osed  of 
.siK'h  distinguished  citiz»*n>  as  I I^nrv  Laurens.  Chaiies 
l^inckney.  Arthur  ^liddhMon,  William  ll«'nrv  l)raNton. 
and   others  of  iMjUal  worth  and  ability.      When   it  w[is 


I  SiMJii  a1't«'i'  till-*.  Ilir  niii.-r  j'.i«l',i-.  li.-niiiL:  n-tii>.»il  lo  >iL''i  lii<   .iilu  1«-  nf 
jiS"'«M'i;itioii.  wtn- |»ui  uinlcr  Jin<-1  :  tin- fliMipK  I,!  ijn- <-,uii  i^  nl    }-i-;ici-  \\«-n- 
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bv  .TudiT''  Or.'iMon  iimlvr  flu'  mulmiiiv  ni  iln-  m  u  (  ..:i-:iiiiti«ir,. 
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proi)osed  to  raise  two  regini«.*nts  of  foot  and  a  regiment 
of  rangers,  for  the  piiblie  defence,  many  gentlemen  of 
the  ilrst  families  in  Carolina  ])ressed  forward  foi*  com- 
missions, and  the  applicants  were  fonr  times  as  minier- 
ons  as  could  l>e  employed.  The  well  known  names  of 
Gadsden,  Moultrie,  and  Sumi)ter,  appear  in  the  list  of 
colonels  commissioned  by  this  Congress,  and  among  the 
captains,  Francis  Clarion,  Thomas  Pinckney,  Charles 
Coteswoith  Pinckney,  Thomas  Lyn<*h,  .fr.,  and  Fmncis 
Hnger.  Thu^  it  was  that  by  imperceptible  degrees  the 
wliole  authority  of  the  State,  legislative  aiid  judicial,  as 
well  as  executive,  was  transferi'ed  to  the  Provinical  Con- 
gress, and  a  new  government  introduced,  by  the  com- 
mon consent  of  the  peoi)le. 

The  ancient  forms  of  the  royal  Constitution,  however, 
were  still  preserved,  l)ut  the  impropriety  of  this  soon 
became  manifest.  A<'cordingly,  in  the  spring  of  1776, 
South  Carolina,  acting  uixm  the  recommendation  which 
as  we  have  just  seen,  liad  already  l)een  given  by  Congress, 
threw  otV  the  shackles  of  colonial  s»»rvitude,  and  adopted 
an  independent  Constitution  and  foriu'of  government — 
thus  virtually  asstMting  her  own  inde])endence  some 
months  bfl'ore  the  declaration  of  Jidy  4th,  1770. 

In  this  great  work,  John  Rutledge  acted  a  most  ini- 
])orrant  i)art.  Early  in  the  spring  he  liad  returned  with 
tw«»  <»r  his  coll«*au'ues  fiom  attemlini,^  the  American  Con- 
gress  in  Pliilade]])hia.  The  Provinical  Congress,  then  • 
in  ses>i<»n,  w«»l<'<iined  the  three  delegates  with  the  most 
HattHriuir  marks  of  attention  ;  and  tlie  Piesident,  Judge 
Dravton.  was  (lirect«'(l.  to  address  them  in  the  name  of 
the  CdULTress.  and  i»r»»sent  its  thaidvs  for  their  imiuutant 
servic«*s.  Kntledirc  tlnMeupon  took  his  seat  in  this 
asseinblv,  and  ininiediatelv  dirtM'KHl  his  attention  to  tiie 
formation  of  the  pi'o[)ose<l  plan  of  government. 

The  measure  was  not  carried  without  a  warm  and 
sjurited  stru.uule.  A  desij«'  for  a  nn'onciliation  was  still 
opeidy  i)rofessed  by  nil,  an<l  doubth'ss  sincertdy  enter- 
tained bv  manv.  Some  denie(l  the  necessity  of  any 
indf'peiident  Constitution  :  some  were  willing  to  establish 
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Ji  temporary  frovprnitieiif,  aw  recoiriiiiemleil  l)j"  Congrt^ss  ; 
while  the  linlder  and  iiiore  anient  iKiiiular  leadera 
advocated  a  total  and  pei-niam-iit  (r]ianjj;e.  While  the 
measure  wa.s  yet  uiulei'  confideratiun.  new  acts  of 
afi^ressioii  on  tlie  itart  (if  (-freat  Britain  tinned  tlie  scale, 
Jiml -silencefl  all  o|)i)osiri(in.  An  independent  (.'onsiitn- 
tioii  was  ]-esolve(l  on.  Kiilleilfje  was  iilaced  npon  the 
comniitte*  of  ehn-en  cliarfred  t"  prepare  and  repoit  a 
plan,  t^till  tlie  more  moderate  men  and  friends  of  ii 
reeonciliation  achieved  a  partial  rriuni|)h.  for  it  was 
decided  after  a  limj,'  and  excitinfi  debate,  tliat  tlie  new 
government  slinidtl  be  temporary  merely,  aail  shouhl 
exi.st  only  ''till  a  ivcunciliatioii  between  (iival  Britain 
and  tin-  colonies  i^hoiild  take  place." 

On  the  ■24th  of  M-uvh.  Ilntled.ue  made  a  tinaj  n-port 
lll.)0!i  till,'  snbject  in  char-r''  of  tht-  coniinitfee.  and  two 
days  afn-r  then.-w  Constitntloii  «as  adopted.  It  is  said, 
wirli  truth,  doubtless,  tliat  to  Mi.  Rutled,i;..'*s  a<-tivity 
and  grasji  of  mind,  his  political  aciitt-ness  and  yi'cat 
lejral  knowlfd;;^,  the  people  of  i^onth  Can.lina  were 
indebted  for  flie  most  of  tlie  iirovisions  of  this  lir.-*t 
Con'-titiition.  The  preatrible.  in  wliicli  are  set  foilliat 
leniilli  llie  the  irrifvanct-s  of  rlir  Cohmies.  ami  the  causes 
indnciui;  tin-  Asseiidily  to  adopt  ilie  mw  Cinislittilinti,  is 
entirely  the  piinhiction  of  his  pea.  "  It-  is  reinarkal'le," 
.•says  till- wrifr,  "nnt  less  because  ()f  ils  compactness 
and  cumprehensiveiK'-Js,  than  bi-cmise  it  embodifs  in 
nearly  tJie  same  oi'der,  and  snmerimes  in  the  -atne 
phriis..-olo;:y.  the  very  matter  which  in  a  rrmre  cond"iised 
form,  was  subscqm-ntly  emt.loyeil  by  iNTr  .Iclfcisdii  in 
thefam-.Tis  Dcciai-ilion*."  It  cl-ses  witli  rli.-  f.,l|.,win.L; 
c< impact  and  nei'vuiis  seiileiii-es :  "Anil  wln-rcas  the 
jihUvs  '.r  the  courts  of  law  here  have  ivfusci  to  exiTcise 
their  res])>ciive  functions',  so  that  It  is  become  indis- 
pensably neces.sary  lliaf  iliiriu,;,' llie  present  siliiatinn  of 
American  alfairs.  and  niilil  an  accoiitinoilatiuri  '>f  the 
nuhaiipy  differences  between  (Jreat  Miilaiii  and  America 
can  be  obtjiined.  (an  event  which  llioui.'li  traduced  and 
tiViited  as  rebels,  we  still  eai-nestly  desire,)  smue  mode 
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sliouhl  1k»  t'siablisliod  by  coninion  coTi.seiit.  and  fnr  tlio 
pK)(l  of  the  i)e()i)I<\  the  oi'i.s;in  and  end  of  all  govern- 
ment, f(»]"  regnlatinii:  the  internal  l)olity  of  this  colony:  — 
the  ('onirress  beinir  vested  with  powers  competent  for 
th»^  ])ni"])os(»,  and  liaving  fully  deliberated  tonching  tlie 
l)remis(\s.  do  therefoi'e  resolve/'  <?t<\ 

The  leu'islative  authoritv  under  the  new  <i:overnment 
consisted  of  three  l.)ranches — an  Assemblv  elected  everv 
two  years  l)y  the  i)tM)ple,  a  legislative  Council,  ctmsisting 
of  thirte(»n  members,  (»leet(Hl  out  of  their  own  bodv  bv 
the  Assend)ly,  and  a  |»rivy  (.'ouncil,  together  with  a 
l)r(»sident  and  commander-in-chief,  elected  by  the 
Asscniblv  and  leuislative  Council  from  anumg  them- 
selves  oi' tin*  ])tM)|)h>  at  largt*.  The  executive  authority 
Avas  vested  ill  the  president,  with  the  i-iglit  to  ai)point 
all  (illicers  in  tin*  army  and  navy,  except  iield-ofliceis  in 
the  army,  anrl  captains  in  tht^  navy.  This  extensive 
authority  was  sub.s<H|uentlv,  as  we  shall  see,  enlarged  in 
the  hands  of  Pj'(*si(h»nt  liutledge  into  complete  dicta- 
torial powers—  jiowers  which,  though  wielded  by  liim 
with  chai'acteristic  (Miergy,  wi're  never  perv(»rted  or 
abused. 

I'lie  Constitution  provide<l  that  the  existing  Ccmgress 
shoiihl  l)e  the  tirst  (:Jen(M-al  Assend)lv  of  South  Carolina, 
an<l  accor<linaiv  the  new  goviMiiment  went  immediately 
into  o])eration.  Rutledge  was  chosen  Prr»sldent  without 
o]i])osition,  and  Col.  Henry  Laurens  \'ice-Pn*sident. 
AVilliam  llenrv  Dravton  was,  at  th«»  same  time,  elected 
(■hief-Jusiice,  with  Thomas  Hee,  John  Mathews  and 
II(»ni'y  PiMidleton,  Kscjrs.,  Associate- Justices.  An  Ad- 
miralty Couit  was  organized  by  tlu*  a])])ointment  of 
lluu'h  Hutledii't\  a  younger  bi'other  (.)!*  the  President,  as 
jinlgt':'--    and  the  A'ice-President  of  the  colony,  with  the 


••  "  Tlic  t.ilriiN  (»l"  Mr.  iriii:li  Hii11«'(]lt  nv^tc  n«)1  iM-rlinpsiMiuriny  hriUiaiit. 
in»r  •>!  -n  <li>liiiLiiil^lM'(l  :i  vi\>\  ;is  lh(»>.»'  of  lii>  lu'oUifiN;  but  for  snliililv  of 
jiiiliriiK'iit  Mild  -tnniL'^  iiiMiilv  scum-.  In;  w:i<  imi  inferior  (o  riilicr  of  llu-in : 
.iinl  :i>  ;i  linn  ninl  intn-pid  patriot  w:i-  pri'-i'minciiily  (listiiiiriiislKMl 
1)\  iIh-  ('luirlul  iM-rfnnu.incc  of  ovcrv  diitv  1(i  lM»^  counlrv.  lie,  lo(\  Tiko 
lii>  lirotinr  r.dward.  \va>-  dccuH-d  of  MilVicifnl  coiiNtMiin-iKM' lo  In- inndi' an 
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j>rivy  coiiiicil,  iimnii^  wlioiii  weif  .)iiil;;v  Draytdii  ;iiul 
*."Iiaii('S  Phifkiiey,  i-xeifisi'd  fm-  rli>'  liiiio  lieiiiy  tins 
l><.\vfi3  of  a  (■(iiiir  (if  (Jhaiireiy. 

Mr.  KmltMiL't'  bfiiij,'  ijit-si'iit.  as  a  iiifiiib-'i-  o[  du' 
Assi'iiilily,  wlii'ii  (■lt'i'tt<l  jiresidfiit  and  (■(umiiaiiilr.'i-iii- 
cliiff.  immt-diarcly  ilclivt-ml  tin-  rdlhuviii.';  lui.-l"  .-xLiii- 
I'oniiiwms  :ii|<1jv^s  :    . 

"<)-i';STi.t;MKX— Tilt;  vi'iy  yirar,  luisdliciird  amt  iiiu>x- 
ixrteil  lioiior  wliii-h  yiiii  liav(!bfeii  I'leaM'il  t<i  (■iiiil'i'iMm 
inc.  lias  uv.'rivhf'liiittil  iii>-  wiili  unilinnie  and  cuii.-t'in, 
Pfiniil  nil' ti)  ivtiiiii  yon  my  iiiosL  siiiri'n'  (hanks,  for  so 
distiniriiisliiiii;  mid  iiniiHTiiftl  a  maik  of  yourf.ndM''rii-L' 
and  e^Ii'i.-ni.  1  liavf  tlie  di'i'pfst  sense  ni;  ihis  Jioimr. 
TIh*  heiii.m-all.'d  by  ili,;  five  suiri-a!>.-s  of  a  I  rave  and 
j;i'neii.iiis  iienple,  lo  presidi;  ovi-i'  tluMi'  wt'lfaiv,  is  in  my 
opinion  (ho  Iii^^li.'st  any  man  can  ivceivf.  Unr  droadinj: 
till-  wfi.L'hty  and  aiduims  diilius  of  ihis  staliim.  I  ivally 
■wish  rliat  youi'  rlioiiv  had  fallfii  upon  (•m-  l>'-iti'r  qnali- 
lifd  todist-liar,L'o  tlimi :  foi-.  ilicmirli  in  /.fal  and  inri'^rrily 
I  will  yi.dd  t(-  no  nniii,  in  atiilirica  lo  s.'ivt'  you  1  krmw 
my  inft-rioi-jry  to  man3-.  Slnct',  Iiowl'vi'i-.  iliis,  fft-nlle- 
int-n.  is  yotir*plt.asrtiv,  althon.irli  I  foivs-e  ihat  by  sub- 
iiddin^'  to  it  I  slialt  be  i-anki-d  by  oili-  encniirs  anioii,i,^sr, 
ainbithjus  and  di'siiriiiii;^  iin.|i,  |)y  whom,  ilii'v  sav.  llic 
li.-oph>  havo  b.-..ii  ih^.-eivcl  and"  mtsl..d.  y-r'as  f  havir 
always  riioiiiiht  eivi'y  man's  bi-sr  st-i-vircs  din'  lo  his 
coiintiy.  no  f.-ar  of  sland.-i-  or  of  dillirnlty  or  dani,'<'r 
sliall  di-b-r  nii'  (vam  yifldiny  niim-.  In  sn  pi'i'ihms  a 
season  as  Iho  prest-nt  I  will  rioi  wiihhold  tiioni :  bid  in 
li'T  ranso  I'Vfiy  nionn-til  ot  rriv  tiino  shall  bi- .-mplovd. 
Happy  ind.-d  shall  1  !>.■  if  Ilios.-  s.-niros  ansvviT  your 
i*xp(.''.' tut  ions,  oi-  my  own  wisln's.  On  iIlo  caiidoi-  ol'  my 
woj-tliv  f!oiintrvnien    I   vW  to   pnl    iho   niosi    Tavorablo 


-I.'iiiov.  Ar[['i'liUi'\<']iiiii<r,^|i<'MII<'.[11i.'^]><':ik<'r'-<.-li.'ur  iiilli"  I.<'L'M;Mi 
■^n:it]y  to  111.-  -,itLsfin^ii„n  ..f  i\<  lii,  liil-rs  iiii.l  liuiilly  !ulv:iiicv.i  \.< 
(.■li:mfi.Ty  V'mli.  clo-.l  a  lit.'  <if  ii.-ifuliK-,  witl.  (ii.:  iipi-Liii-.:  ami  -iiii 
n-OT-ts  .jf  UN  -iMti'fiil  i-niiiitrv.-— ^,--t,v/„,',,  .|,„..,?.,/,», 
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constnictioiK  as  they  hitherto  liiive  done.  ui)(>n  iny 
actions.  1  assuie  myself  of  receiving,  in  the  faithful 
discharge  of  my  dnty,  tlie  snpjxn't  and  assistance  of 
everv  good  man  in  the  coh)nv:  and  mv  most  fervent 
l)rayer  to  the  omnipotent  Rnler  of  tlie  universe  is,  tliat 
under  His  gracious  Providence  the  liberties  of  America 
may  ])e  forev(4*  preserved.'' 

The  im^sident  immediately,  in  presem^eof  l)oth  houses, 
took  the  constitutional  oath  to  sustain  the  new  form  of 
govei'umtMit,  adding  thereto  the  solemn  asseveration  that 
luMvould  *' cause  law  and  justice  in  mercy' to  be  exe- 
(Uited,  and  to  the  utmost  of  my  ])Ower  maintain  and  de- 
fend the  laws  of  God,  the  protestant  religion,  and  the 
liV)erties  of  America.'' 

Alluding  to  this  in  his  speedi  to  the  legislative  body, 
two  weeks  afterwards,  when  the  session  (*losed,  Presi- 
dent liuth>diie  remarks : 

'M)n  my  ]»art  a  most  solemn  oath  has  been  taken  for 
the  faithful  discharge  of  my  duty.  On  yours  a  solemn 
assuraiu'e  has  been  given  to  support  me  therein.  Tims 
a  i)ublic  com]>act  lietween  us  stands  i*ecorded.  Y(m  may 
rest  assured  that  1  shall  keep  this  oath  ever  in  my  mind  ; 
th(»  Constitution  shall  l)e  the  inveriable  rule  of  mv  con- 
duct :  my  ears  shnll  be  always  open  to  the  complaints  of 
the  injured  ;  justici^  in  mercy  shall  neither  be  denied  nor 
delaye<l;  (Uir  laws  and  ivligion,  and  the  liberties  of 
America,  shall  be  maintained  and  d(»fc»nd(»d  to  the  utmost 
of  my  powei'.  1  ie|)use  \lw  most  ])eifect  coniidence  in 
vour  eiioai;enuMits.'' 

The  sptMM'h  from  whi(^h  th(»  foregoing  ex  true  t  is  taken 
contained  a  /v.v /////<  of  the  various  mntters  in  dispute  be- 
tween the  colonies  and  (ireat  Ibitain,  and  an  earnest 
a])pen]  to  tin-  ]»eoj)l(\  through  their  I'ejU'esiqitatives.  It 
was  ]»rinred  nt  the  time,  by  ordei*  of  the  Assembly,  in 
hand)>ills,  and  circuljited  throuirhout  tin*  colonv.  The 
criticism  ]<a>s<'d  upon  it  by  the  writej"  of  the  sketch  of 
]?ut  ledge,  lieretofore  alhided  to,  seems,  however,  quite 
just  :  tlmt  the  sjK'ech.  j'educ<*d  to  writing,  is  not  such  a 
l)erformance  as  would  c(mimand  attention iu>w.    Xorcan 


.roJ^^f  iiiri.KiKii:. 


127 


it  be  compared  for  ;i  moment  with  that  forcible,  ffpirit- 
stiiTing  and  masteilr  statemi^nr  with  whicli.  iimler  tlie 
form  <if  a  rlinrge  to  the  graiiil  jiiiy.  Jml^  Diaylon.  a 
few  (lays  aftenvanls,  ojiened  the  pi-oviucial  courts  uiuler 
the  authority  of  the  Jjpjrislatiire.  after  they  had  l>een 
closed  for  a  peiiod  of  twelve  motiilirs.* 

In  the  foregoing  exliiict  frmti  Pi-esiilent  Ilutledge's 
address  lie  .speaks  of  the  •'  solemn  assumiice"  given  l)y 
the  Ijegislature  t(»  susiain  him  in  his  odic'e.  This  assur- 
ance was  contained  in  the  addiess  lit  both  liouses,  pre- 
sented a  few  days  after  his  inaugiiKitiim.  It  is  curious 
to  obseiTe,  however,  that  in  this addivss the  "accommo- 
datiun  with  CTi-eiit  Britain''  is  still  prominently  put  fur- 
wajtl. 

"  We  iirmly  trust  you  will  make  the  Constitution  fhe 
great  rule  of  yonr  conduct ;" — it  siiys— "nndin  the  most 


*  .hu\!K  Williiim  n<-i]rv  Iliiiyli.ii  w!i'  l.nni  .it  Dr.ivlnu  lliill. 
Una.  iu  S.-i.tcml*r.  1742.  Ar  ilii- 111:1.-  ..f  ili'n'ji  tii-  l;.ili<'f  m-ik 
l«n.l.  iiii'Icr  thi-  can^  of Cli.irli-s  I'inckiifv.li.r  iln-  |.iiri"i-.-  .if  pr. 
jHuciU-iwithMr.  l'inckii.'.v'sIw,.s.ins.Cliiiili-C..r-«-i.r(li;,ii.lTli 
Dty.  Ill  llu- iLutuiLiii  of  ITr.l  yiitili.i;  I>iiiyl<iii  .'tiliTi'il  0\fi>r<l 
toiitliiin!.!  lii-  sliiili-*  wiirlv  tlinr  vcitn-.  liiOii^'  ril.lLo.l  i.i  riti 
l(m  tii-fort  lii.>  <nmi.li,-1ioii  -it  tils  •.lii.li.'s.  !»■  liini.-.l  lii-  iilli'iiti.ii 
to  [:iw  uilil  {Hililli's.  hi  ITTl  hi'  \\:\-  ii|<|>'>i]it>:(l  m  yrhy  onilui 
pmvitiot- 'if  8mlli  fiiniliii;!.  iitnl  mi  tin- il.imsi- i.r  .IuiIl'i'  .Miirr 
ini^^l'^nti*],  in  Jniiiiiiry.  17T4.  In  l,ii'ii1i-ii;iNl-l.«niTiii>i-  Hull, 
juiljB- lit  tlic  pniHiici'  iiniil  lii-  .MiijiMv--  pli-iKijii'-ln.iilil lu  Un-i 
yo..n  afttr  rln-  (•■.miricjiMl  Omiin-.s.^  nirl  ;li  l'liil:i.i.'l|.hi:i.  iiii.l  . 
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solemn  iiianntT.  we  do  assure  your  Excellencj',  that  in 
the  (lischaige  ol*  your  duties  under  that  Constitutionj 
which  Ic)()ks  forward  to  an  aeeomnitKhition  with  Great 
Piritain  (an  evenr  which,  tliough  traduced  and  treated  as 
rebels,  we  still  earnestly  desire;,  we  will  support  you 
with  our  lives  and  fortunes/'  President  Rutledge,  it 
appears,  did  Jiot  at  this  i)eriod  look  forward  so  anxiously 
toward  this  '•accommodation/'  nor  esteem  it  to  he  auv 
part  of  his  executive  duties  to  hrinir  it  about.  His  lan- 
guage upon  this  subject  is  cautious  and  guai'ded  :  ''Be 
l)ersuaded  that  no  man  would  ^mbi-acea  just  and  equita- 
ble accommodation  with  Gieat  Britain  more  gUidly  than 
uij'self ;  but  until  so  desirable  an  object  can  be  obtained, 
the  defence  of  my  country,  an<l  the  preservation  of  tluit 
Constitution,  which  from  a  perfect  knowledge  of  the 
rights,  and  a  laudable  regard  to  the  happiness  of  the 
people  you  have  so  wisely  framed,  shall  engross  my 
whole  attention/'     The  most  sau'a<*ious  intellects  in  the 

■ 

8tate  had  no  doubt  alreadv  be<!:un  to  realize  the  mouient- 
ous  truth  which  a  few  uu)nths  later  was  denumstrated  iu 
the  action  of  the  Continental  (.'onuress,  that  accommoda- 
tion  with  Great  Britain  was  impossible.  Thus  Judge 
Drayton  did  not  liesitat(»  t<)  expiess  it  in  his  celebrated 
charge  to  the  (irand  Jury,  to  which  I  have  alluded. 
'•The  Almi.uhty  created  Anu^rica  to  be  independent  of 
l^ritain,"  In '  remarked  :  ••  let  us  beware  of  the  impiety 
of  bein.u'  backward  to  act  as  instruments  in  the  Almighty 
hand,  now  exieiKh^l  to  accomplish  his  purpose.'' 

Installed  as  President  and  Commaud(*r-iu-chief  of  the 
colony,  Rutledge  was  soon  called  upon  to  exhibit  his 
zcjil  and  courau'cin  thcdef<^nc(M)f  his  people.  Up  to  this 
time  South  (.'aroliua  had  been  exempt  fnmi  the  presence 
of  tlie  enemy,  and  with  the  exception  of  a  few  royalists 
sciitlered  here  nnd  tlu^re  over  the  colony,  very  little ()i)po- 
siiion  hiul  been  manift^sted  to  the  new  government.  The 
royal  (Tovernor,  Lonl  William  Campbell,  after  vain  ef- 
forts to  excitt*  the  royalists  to  oj^position,  had  some 
months  pr(*vions  to  this  time  abandoned  the  government 
and  taken  refuge  on  board  a  Ihitish  slo<.)[)-of-war  in  the 
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harbor  of  Charleston.  He  had  promised  his  adherents 
before  his  departure  that  "his  Majesty  was  determined 
to  send  out  troops"  to  reduce  the  rebels  to  submission ; 
but  for  several  months  he  awaited  in  vain  the  anival  of 
the  expected  aid.  At  length  early  in  June,  1776,  it  was 
announced.  The  citizens  of  Charleston  were  suddenly 
aroused  from  their  repose  by  the  intelligence  that  a 
British  fleet  of  forty  or  fifty  vessels  was  at  anchor  about 
six  leagues  to  the  north  of  Sullivan's  Island,  canying  a 
formidable  and  overwhelming  force  under  the  coumuind 
of  Sir  Henry  Clinton,  for  the  reduction  of  the  rebellious 
province.  Instantly  the  alarm  was  given,  and  every 
thing  was  in  commotion  in  the  colony.  The  President 
and  Commander-in-chief  was  upon  the  scene  of  action ; 
and  the  firmness,  decision  and  energy  with  which  he 
guided  public  affairs  at  this  critical  moment,  caused  the 
superiority  of  his  genius  to  be  known  and  acknowledged, 
by  all.  He  immediately  summoned  the  militia  of  the 
county  to  repair  to  Charleston  ;  he  ordered  the  regiments 
already  formed  into  active  service ;  he  exerted  his  au- 
thority to  the  utmost  to  arm,  equip  and  supply  the 
troops.  His  efforts  were  nobly  seconded  by  the  officers 
under  his  command.  In  the  course  of  a  few  days  five  or 
six  thousiind  men  were  assembled  for  the  defence  of 
Cliarleston.  Congress,  unable  at  that  particular  junc- 
ture to  furnish  anything  more  valuable,  sent  the  south- 
ern people  a  very  exj^erienced,  and,  as  it  was  then  sup- 
posed, a  very  able  and  skilful  general,  the  eccentric 
Charles  Lee,  whose  subsequent  exploits  by  no  means 
equaled  his  great  reputation.  It  has  been  well  remarked 
that  it  was  fortunate  for  South  Carolina  at  that  juncture 
that  she  had  placed  at  the  head  of  her  affairs  a  man  so 
resolute  and  i)romi)t,  and  a  statesman  so  sagacious  as 
John  Rutledge.  Without  him,  and  with  no  councils  to 
guide  but  those  of  General  Lee,  Charleston  would  most 
probably  have  fallen,  and  the  royal  Governor,  Lord 
Campbell,  have  been  reinstated  in  his  authority,  under 
the  guns  of  the  British  squadron  and  the  bayonets  of  Sir 
Henry  Clinton's  army. 
9 
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One  of  the  main  points  of  defence  to  the  city  was  upon 
Sullivan' s  Island,  six  miles  nearer  the  sea  than  the  neck 
of  land  on  which  Charleston  stands,  and  so  near  the 
channel  as  to  be  a  convenient  post  for  annoying  ships 
approaching  the  town.  A  rude  fort  had  been  erected  on 
this  island,  constructed  of  timber  of  the  Palmetto  tree. 
This  fort,  subsequently  known  by  the  name  of  Fort 
Moultrie,  from  its  heroic  defender,  with  its  little  garrison 
of  three  hundred  and  forty-four  men,  was  condemned 
by  General  Lee  on  his  arrival,  who  declared  it  to  be  a 
"slaughter  pen,''  and  advised  President  Rutledge  to 
order  its  immediate  abandonment.  This  Rutledge 
proptly  declined,  and  heroically  replied  that  "while  a 
soldier  remained  alive  to  defend  it,  he  would  never  give 
his  sanction  to  such  an  order."  "  They  will  knock  your 
fort  about  your  heads  in  half  an  hour,"  remarked  Gen. 
Lee  to  Moultrie,  and  actually  proposed  to  diminish  the 
number  of  troops  on  the  island.*  But  Rutledge,  taking 
council  from  the  inspiration  of  his  own  courage,  rather 
than  from  the  skill  of  his  experienced  adviser,  persisted 
in  his  resolution,  and  directed  Moultrie  to  defend  the 
fort  to  the  last  extremity. 

The  attack  on  Fort  Moultrie  was  made  on  the  28th  of 
June.  .  The  British  fleet  consisted  of  ten  vessels,  two  of 
which  were  fifty  gun  ships,  and  four  frigates  of  twenty- 
eight  guns  each.  The  heroic  and  successful  defence  of 
the  fort  by  Col.  Moultrie  constitutes  a  proud  chapter  in 
the  revolutionary  annals  of  South  Carolina.  For  a 
moment,  however,  in  the  midst  of  that  terrible  cannon- 
ade, as  the  flag  of  the  fortress  fell  to  the  beach,  it  seemed 
that  Lee's  prediction  would  be  verified;  that  the  fort 
would  be  battered  down,  and  the  garrison  annihilated. 
But  it  was  for  a  moment  only.  The  same  anxious  eye 
that  saw  through  the  distance  and  the  smoke  of  the 

*  In  a  despatch  to  Moultrie,  Gen.  Lee.  alluding  to  the  force  of  about  one 
thousand  regulars  and  militia  under  Cols.  Clark,  Thompson  and  Horry 
stationed  on  the  east  end  of  Governor's  Island,  says:  "I  would  order  the 
whole  body  off  the  island,  but  apprehend  it  would  make  your  garrison  un- 
easy." 
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battle,  the  flag-staff  fall  from  the  merlon,  the  next 
moment  gazed  upon  a  sight  that  caused  every  heart  to 
thrill  with  exultation.  A  sergeant  of  grenadiers  leaped 
from  one  of  the  embrasures  of  the  fort  upon  the  beach, 
into  the  open  fire  of  the  British  guns,  seized  the  fallen 
banner,  and  bearing  it  back  amid  a  shower  of  balls, 
planted  it  once  more  upon  the  American  works  in 
triumph.  This  gallant  soldier  was  Sergeant  Jasper. 
Rutledge  appropriately  acknowledged  his  heroism  after 
the  battle,  by  presenting  him  with  his  own  sword,  in 
presence  of  the  garrison,  and  tendering  him  a  commis- 
sion in  the  regiment.* 

General  Lee,  it  seems,  could  not  be  convinced,  even 
after  the  battle  had  been  raging  two  hours,  that  it  was 
possible  to  beat  off  the  British  frigates.  The  following 
is  his  dispatch  to  Moultrie  during  the  battle : 

'*Dear  Colo>^el — If  you  should  unfortunately  ex- 
I>end  your  ammunition  without  beating  off  the  enemy, 
or  driving  them  on  ground,  spiJce  your  guns^  and  retreat 
vyitJi  all  the  order  possible^ 

.  But  the  gallant  Moultrie  had  no  thought  of  retreat. 
The  inspiration  of  courage  was  with  him  the  inspiration 
of  hope,  and  the  assurance  of  success.  Not  even  the 
possitive  command  of  Lee  would  have  drawn  him  from 
his  post  while  a  single  cannon  remained  mounted,  or 
one  palmetto  log  lay  upon  another.  He  had  in  his 
pocket  the  directions  of  his  own  commander-in  chief — 
received  on  the  morning  of  the  battle — and  they  coin- 
cided too  closely  with  his  own  determined  bravery  to  be 
disregarded.  These  directions  were  given  in  the  follow- 
ing laconic  and  characteristic  sentences  : 

*  Jasper  proudly  accepted  the  sword,  but  declined  the  commission. 
*'Were  I  made  an  officer,"  he  modestly  said,  *'My  comrades  would  be 
constantly  blushing  for  my  ignorance,  and  I  should  be  unhappy,  feeling 
my  own  inferiority.  I  have  no  ambition  for  higher  rank  than  that  of  a 
sergeant."  Mr.  Garden  says,  in  his  Anecdotes,  that  the  subsequent  con- 
duct of  Jasper  was  exemplary — but  in  the  details  which  he  had  seen 
carried  too  much  the  aiu  of  romance  to  be  dwelt  upon.  He  fell,  mortally 
wounded,  while  vainly  endeavoring  to  plant  the  colors  of  his  regiment  on 
the  walls  of  Savannah. 
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' '  General  Lee  wishes  you  to  evacuate  the  fort.  You 
will  not  do  so  without  an  order  from  me.  /  would 
sooner  cut  off  my  hand  than  write  one.^^ 

J.  RUTLEDGE." 

During  the  w^hole  of  the  engagement,  President 
Rutledge  was  in  active  diity  among  the  citizens  and 
soldiers,  who  had  crowded  to  their  various  posts  of 
defence  in  the  city,'  with  arms  in  their  hands,  determined 
to  fight  every  inch  of  ground  from  the  waters'  edge;  if 
the  enemy  should  finally  overpower  the  fort  and  garri- 
son, and  eflfect  a  landing.  While  Lee  was  talking  of 
retreat,  Rutledge  was  devising  means  to  supply  the 
garrison  with  ammunition.  At  the  height  of  the  engage- 
ment he  sent  in  a  quantity  of  powder,  with  the  following 
despatch  to  Moultrie : 

"I  send  you  five  hundred  pounds  of  powder.  Yon 
know  our  collection  is  not  great.  Honor  and  victory, 
my  good  sir,  to  you  and  our  worthy  countrymen  with 
you.  Do  not  make  too  free  with  your  cannon.  Cool 
and  do  mischief.''^ 

The  advice  wjts  followed  to  the  letter.  The  officers 
from  the  fort  managed  the  guns  with  such  skill,  that 
nearly  every  shot  took  effect.  The  Thunder  Bomb, 
after  discharging  sixty  shells,  was  disabled.  The  Acteon 
was  so  crippled  that  after  the  action  she  was  abandoned 
and  blew  up.  The  Bristol,  fifty  gun  ship,  had  every 
man  on  her  quarter-deck  killed  or  wounded,  and  with 
the  isxperiment,  the  other  fifty  gun  ship,  sustained  a 
loss  of  sixty-three  killed  and  one  hundred  and  forty- 
seven  wounded.  Finally,  after  a  cannonade  of  eight  or 
ten  hours  without  intermission,  the  squadron  slipped  its 
cables  and  retired,  bearing  away  Lord  William  Campbell 
mortally  wounded.  Thus  ended  the  threatened  invasion 
of  South  Carolina. 

Congress  returned  a  vote  of  thanks  to  (rCfieral  Lee^ 
and  Colonels  Moultrie  and  Tlioinson,  for  their  good 
conduct  on  this  memorable  day.  The  result  of  that  day 
was  of  the  utmost  importance  to  South  Carolina.  It 
removed  the  foot  of  the  invader  from  her  soil,  and  gave 
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her  peace  and  tranquillity  for  a  period  of  nearly  three 
years. 

On  the  fourth  of  July,  1776,  six  days  after  the  battle, 
President  Rutledge  officially  visited  the  ganison  on  Sul- 
livan's Island,  for  the  purpose  of  returning  thanks  to 
them  for  their  gallant  conduct  in  defence  of  the  fortress. 
It  was  upon  this  occasion  that,  looking  around  him  with 
an  eye  beaming  with  exultation,  and  kindling  with 
pride,  he  broke  forth  into  one  of  those  fiery  and  impas- 
sioned harangues  to  which  the  inspirations  of  genius, 
warmed  into  life  by  the  glow  of  passionate  feeling,  can 
alone  give  utterance.  Pointing  to 'the  azure  banner 
which  now  floated  in  triumph  over  one  of  the  bastions  of 
the  fortress,  he  singled  out  from  the  ranks  the  gal- 
lant soldier  who  had  planted  it  there  amid  the  fire  of  the 
British  cannon,  and  after  pronouncing  a  beautiful  en- 
comium upon  his  heroism,  gracefully  presented  him  the 
sword  which  he  ungirded  from  his  own  side. 

A  cotemporary  of  Rutledge  *  had  the  good  fortune  to 
meet  him  many  years  afterwards,  on  this  very  spot,  and 
he  has  recorded  the  words  he  then  uttered— liis  eve 
kindling  with  delight,  and  his  voice  trembling  with  emo- 
tion, as  the  recollections  of  other  days  clustered  thick 
around  him.  "I  remember,"  he  exclaimed,  "the  en- 
gagement, as  if  it  were  fought  but  yesterday  !  I  remem- 
ber my  perfect  confidence  in  Moultrie  !  I  have  all  the 
scene  before  me,  too,  when  I  visited  the  post  to  express 
the  thanks  of  the  country  to  the  heroes  who  defended  it. 
T/tere stood  Moultrie — there  Motte — there  Mavkm,  Horry, 
and  the  intrepid  band  whom  they  commanded.  I  ad- 
dressed them  with  an  energy  of  feeling  that  I  liacl  never 
before  experienced  ;  and  if  ever  I  had  pretensions  to  elo- 
quence, it  was  at  that  moment."  The  same  gentleman 
who  has  given  this  account,  adds,  that  Rutledge,  becom- 
ing animated  as  he  spoke,  as  though  his  old  companions 
in  arms  and  in  council  were  immediately  before  him, 
"delivered  himself  in  an  eloquent  and  impressive  strain 

*  Mr.  Alexander  Garden.     See  his  Anecdotes  of  the  Revolution. 
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of  eulogy,  so  perfectly  fascinating,  that  had  his  first  ad- 
dress but  borne  a  shadow  of  resemblance  to  it,  there 
could  not  have  been  a  man  among  his  auditors  who 
would  not  have  been  proud  to  die  for  liberty  and  his  coun- 
try." 

On  the  very  day  that  Rutledge  visited  Fort  Moultrie 
to  express  the  thanks  of  a  grateful  country  to  its  heroic 
defenders,  the  American  Congress  at  Philadelphia,  de- 
clared the  colonies  free  and  independent  States.  The 
news  of  this  great  event  arrived  in  Charleston  at  a  most 
auspicious  period.  It  found  the  minds  of  the  people 
fully  prepared  for  it.  There  was  no  longer  any  talk  of 
an  "accommodation"  with  Great  Britain.  The  threat- 
ened invasion  of  South  Carolina,  and  the  glorious  defence 
of  Fort  Moultrie,  had  rendered  accommodation  impossi- 
ble. The  declaration  was  received  with  every  demonstra- 
tion of  joy,  amid  the  firing  of  cannon  and  the  ringing  of 
bells,  and  was  publicly  read  to  the  troops  under  ai*ms. 
In  transmitting  it  to  the  Legislature,  Governor  Rutledge 
said,  "  It  is  an  event  which  necessity  had  rendered  not 
only  justifiable,  but  absolutely  unavoidable.  It  is  a  de- 
cree now  worthy  of  America.  We  thankfully  receive 
the  notification  of,  and  rejoice  at  it ;  and  we  are  deter- 
mined at  every  hazard  to  endeavor  to  maintain  it,  that 
so,  after  we  have  departed,  our  children  and  their  latest 
posterity  may  have  cause  to  bless  our  memory."  In  re- 
sponse to  the  President's  address,  the  General  Assembly 
expressed  "  the  joy  and  satisfaction"  with  which  they, 
had  received  the  intelligence,  and  their  hearty  approval 
of  the  Declaration  of  Independence. 

The  General  Assembly  was  dissolved  on  the  21st  of 
October  of  this  year,  and  a  nevv  election  held,  agreeably 
to  the  Constitution.  The  result  of  the  election  was  the 
return  of  nearly  all  the  old  members.  The  Assembly 
met  on  the  5th  December,  and  soon  after  re-elected  Rut- 
ledge President  of  the  State,  and  Col.  Laurens  Vice- 
President. 

During  the  period  of  a  year  and  upward,  in  which  he 
continued  to  discharge  the  duties  of  this  office,  but  little 
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of  interest  occurred  in  South  Carolina.  A  formidable 
Indian  invasion  was  briskly  met  and  successfully  re- 
pelled, and  the  savages,  attacked  on  all  sides,  sued  for 
peace.  A  treaty  between  them  and  the  State  was  soon 
after  signed,  by  which  the  Indians  ceded  a  considerable 
part  of  their  territory,  and  the  frontier  settlement  there- 
after continued  to  remain  in  undisturbed  tranquility. 
Throughout  the  entire  State  business  revived  and  agri- 
culture flourished.  Commerce  increased.  Rutledge's 
administration  was  everywhere  successful  and  fortunate. 
So  much  tranquility  reigned  in  every  part  of  South  Caro- 
lina, says  Dr.  Ramsay,  that  after  the  departure  of  the 
British  fleet  and  army,  in  July,  and  the  termination  of 
the  Cherokee  expedition,  in  October,  1776,  the  bulk  of 
the  people  was  scarcely  sensible  of  any  revolution,  or 
that  the  country  was  at  war. 

But  this  tranquillity  was  about  to  be  broken.  A  more 
formidable  invasion  was  preparing  against  the  southern 
States  than  the  futile  attempt  in  1776,  and  the  people  of 
South  Carolina  were  about  to  experience  in  its  most  fear- 
ful and  appalling  shape,  the  horror  of  civil  war.  Before 
-entering  upon  this  narrative,  however,  it  is  proper  to 
glance  at  the  change  which  in  the  mean  time,  occurred 
in  the  form  of  the  new  State  government,  inasmuch  as 
the  subject  is  intimately  connected  with  Mr.  Rutledge's 
history. 

The  temporary  Constitution,  as  has  been  observed,  was 
ratified  in  March,  1776.  It  was  designed  to  last  only 
until  an  "accommodation  of  the  differences  between 
Great  Britain* and  America  should  take  place.''  The 
Declaration  of  Independence  rendered  it  necessary  to 
adopt  a  new  and  permanent  Constitution  and  form  of 
govomment.  This  was  the  work  of  the  deliberative 
branches  of  Legislature  during  part  of  the  year  1777,  and 
having  been  completed,  it  was  finally  passed  into  a  law 
in  March,  1778,  and  presented  to  the  President  for  his 
ratification.  Rutledge  disapproved  the  proposed  plan 
of  government,  and  refused  to  give  it  his  assent.  Un- 
willing, however,  to  obstruct  the  wishes  of  the  people  as 


136  LIVES  OF  THE  CHIEF-JUSTICES. 

expressed  through  their  delegates,  he  tendered  his  resig- 
nation as  President,  leaving  the  Legislature  to  choose 
another  executive  magistrate  to  carry  out  their  demands 
by  the  approval  of  the  proposed  Constitution. 

The  reasons  of  his  refusal  to  approve  this  measure 
were  expressed  in  a  speech  of  some  length,  delivered  to 
both  houses  on  the  occasion  of  his  resignation.  These 
reasons  do  not  appear  to  be  entirely  satisfactory,  and 
would  probablj'^  fail  to  convince  any  one  at  this  day,  of 
the  correctness  of  his  position.  The  new  form  of 
government  differed  from  the  old  in  some  important  par- 
ticulars. Not  to  mention  the  change  in  the  appellation 
of  the  commonwealth  from  colony  to  State,  and  of  the 
chief -magistrate  from  President  to  Governor,  there  were 
some  essential  and  fundamental  alterations  proposed. 
Thus  the  legislative  body  was  reduced  from  three  to  two 
branches.  The  second  branch,  instead  of  being  elected 
by  the  Assembly  from  their  own  body,  were  to  be  elected 
by  the  people ;  and  a  rotation  was  established  in  the 
office  of  Governor  and  other  principal  offices  of  the  State. 
Rutledge  refused  his  assent  to  the  bill  on  the  ground  lii'st 
of  a  want  of  power  to  pass  it ;  *  and  secondly,  admitting 
the  power,  that  the  system  itself  was  objectionable.  He 
thought  the  people  *' preferred  the  present  mode  of  elect- 
ing a  legislative  council  to  that  which  is  offered  for  elect- 
ing a  senate,  probably  because  it  appeared  more  likely 
that  persons  of  the  greatest  integrity,  learning  and  abili- 
ties, should  be  chosen  by  and  from  amongst  these  rep- 
resentatives when  assembled,  than  by  electors  in  their  sev- 
eral districts. ' '  Remarking  upon  the  policy  of  the  change 
proposed,  he  says  :  '*  Certain  it  is  that  systems  which  in 
theory  have  been  much  admired,  on  trial  have  not  suc- 
ceeded ;  and  that  projects  and  experiments  relative  to 
government  are  of  all  schemes  the  most  dangerous  and 

*  Thore  is  some  force  in  this  objection.  The  Legislature  was  certainly 
not  elected  with  a  view  of  framing  a  new  Constitution.  But  the  difference 
between  a  mere  legislative  act,  and  the  passage  of  a  fundamental  law  or 
Constitutional  provision,  was  not  so  well  understood  at  that  day  as  it  is 
now. 
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fatal.     The  people  having  adopted  such  a  Constitution 
as  appeared  to  them  most  perfect,  when  it  is  not  even 
sarmised  that  any  grievance  or  inconvenience  has  arisen 
from  it,  and  when  they  are  satisfied  with  and  happy 
under  it  (which  I  firmly  believe  they  are),  if  we  had  au- 
thority, I  should  conceive  it  neither  politic,  expedient, 
nor  justifiable  to  change  this  form  for  another,  especially 
as  I  think  that  the  one  proposed  will  not  be  better  than, 
or  so  good  as  what  we  now  enjoy  ;  and  whether  it  would 
or  not,  is  a  speculative  point  which  time  only  can  deter- 
mine." 

Rutledge  thereupon  resigned  his  office  of  President, 
and  recommended  the  election  of  some  person  who  would 
be  able  to  give  the  necessary  assent  and  ratification  to 
the  new  Constitution.  The  Legislature  accepted  his 
resignation,  and  immediately  elected  Hon.  Rawlins 
Lowndes,  President,  who  soon  after  gave  his  assent  to 
the  Constitution,  which  thus  became  the  fundamental 
law  of  the  State. 

Mr.  Rutledge  now  retired  for  a  brief  period  from  the 
public  service,  although  we  are  assured  on  good  author- 
ity that  his  resignation  did  not  in  the  least  "diminish 
his  popularity."  This  is  evident  in  the  fact  that  soon 
after,  in  a  time  of  real  danger,  when  a  formidable  inva- 
sion threatened  the  State,  and  when  gloom  and  dark- 
ness overspread  the  whole  country,  he  was  recalled,  and 
again  replaced  at  the  helm. 

In  this  time  of  general  alarm,  says  the  historian  of 
South  Carolina,  John  Rutledge,  by  the  almost  unani- 
mous voice  of  his  countrymen,  was  called  to  the  chair 
of  government.  Although  he  had  opposed  the  adoption 
of  the  new  system,  he  did  not  hesitate  for  a  moment  to 
accept  the  trust,  and  as  Governor  of  the  State  took  the 
oath  of  fidelity  to  the  Constitution.  With  characteristic 
promptness  and  energy  he  immediately  set  about  devis- 
ing means  for  the  defence  of  the  country.  The  British 
General,  Prevost,  with  two  thousand  men,  had  crossed 
over  into  Carolina,  while  General  Lincoln,  with  the  main 
body  of  the  American  army,  was  commencing  offensive 
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operations  in  Georgia.  A  small  force  under  General 
Moultrie  lay  at  Black  Swamp,  between  Prevost  and  the 
capital  of  South  Carolina.  Rutledge,  in  the  capacity  of 
Governor  and  commander-in-chief,  summoned  the  Stdte 
militia  to  his  camp  at  Orangeburgh,  near  the  centre  of 
the  State,  and  put  himself  at  their  head,  prepared  to 
march  wherever  the  public  exigencies  required.  Prom 
this  camp  he  dispatched  Col.  Simmons,  with  a  thousand 
men,  to  reinforce  Moultrie.  Before  the  juncture  was 
effected,  Moultrie  retreated  to  Tulifinny  Bridge,  keeping 
between  the  advancing  British  army  and  Charleston. 
Prevost  followed,  apparently  with  the  design  of  attack- 
ing Charleston,  and  Rutledge  thereupon  set  his  whole 
force  in  motion,  with  the  view  of  joining  Moultrie  at 
Tulifinny,  and  disputing  with  the  British  the  possession 
of  the  capital.  On  the  second  day  of  his  march  he 
received  advices  that  Moultrie  had  abandoned  his  post 
and  was  slowly  retreating  before  a  superior  British  force 
toward  Charlston.  This  intelligence  changed  the  plan 
of  Gov.  Rutledge,  who  immediately  marched  with  all 
the  force  under  his  command  to  the  defence  of  the 
capital. 

Moultrie  and  Rutledge  reached  Charleston  about  the 
same  time,  the  9th  and  10th  of  May.  Their  arrival  gave 
hopes  of  a  successful  defence,  particularly  as  by  the 
eflforts  of  Lieutenant-Governor  Bee  and  the  Council,  the 
town  had  been  placed  in  a  respectable  state  of  defence 
on  the  land  side.  This  confidence  was  increased  a  day 
or  two  after  by  the  arrival  of  the  gallant  Pulaski,  with 
his  legionary  corps,  almost  at  the  same  moment  that  the 
advance  guard  of  the  British  appeared  on  Charleston 
neck. 

Tlie  American  forces,  however,  were  far  inferior  to  the 
British,  and  it  seems  doubtful  whether  they  would  have 
been  able  to  sustain  an  assault  upon  their  lines.  It  was 
supposed  that  General  Lincoln,  with  the  main  army, 
was  in  pursuit  of  Pervost,  but  his  position  was  entirely 
unknown.  In  this  emergency  it  was  of  the  utmost 
importance  to  the  Americans  to  gain  time,  and  accord- 
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ingly  a  conference  was  opened  with  General  Prevost  bn 
the  subject  of  a  capitulation.      The  British    General 
offered  ''peace  and  protection"  to  the  inhabitants,  and, 
to  such  as  declined  to  submit,  that  they  should  be  re- 
ceived as  prisoners  of  war.     This  was  refused  by  the 
garrison  as  dishonorable,  and  an  interview  between  the 
officers  of  the  army  proposed  to  confer  on  terms     It  is 
somewhat  surprising  to  find    at    this  conference,   the 
officers  of  the  garrison  proposing  "a  neutrality  during 
the  war  between  Great  Britain  and  America ;  and  that 
the  question  whether  the  State  shall  belong  to  Great 
Britain,  or  remain  one  of  the  United  States,  be  deter- 
mined by  the  treaty  of  peace  between  these  powers." 
It  seems  a  confession  on  the  part  of  South  Carolina  of 
utter  inability  to  contribute  to  the  general  defence  of 
the  States.     Still  more  surprising  is  it  to  find  this  propo- 
sition rejected  by  General  Prevost,  who  claimed  that 
"as  the  garrison  was  in  arms,    they   must  surrender 
prisoners  of  war."     This  was  refused,  and  the  garrison 
and  citizens  of  Charleston  determined  to  defend  their 
works  to  the  last  extremity,  prepared   to  sustain  an 
immediate  assault.     All  night  the  garrison  stood  to  their 
guns,  and  the  people  remained  in  a  state  of  suspense, 
expecting  each  moment  an  attack  by  the  enemy.     The 
xnorning  relieved  their  apprehensions.     The  cry  of  "  the 
^nemy  is  gone,"  resounded  along  the  lines,  and  Prevost 
A^as  seen  in  full  retreat.     Intelligence  had  probably  been 
x-eceived  by  him  of  the  arrival  of  Lincoln,    and  the 
"threatened    assault    was    abandoned.      Count  Pulaski 
X)ursued  the  retreating  British  with  his  cavalry,  but  they 
cjrossed  the  Ashley  river  before  he  came  up  with  them. 
The  capital  was  again  for  a  brief  period  rescued  from 
the  bands  of  the  enemy. 

The  unsuccessful  attempt  of  Prevost  was  followed  the 

next  year  by  a  more  systematic  and  formidable  attack. 

The    capture    of    Charleston    was    now   threatened    in 

earnest.    Sir  Henry  Clinton,  sailing  from  New  York  with 

a  powerful  and  well-appointed  army  of  twelve  thousand 

men,  landed  on  the  11th  of  February,  1780,  within  thirty 
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mHes  of  Charleston.  Gov.  Rutledge,  with  an  insufficient 
garrison,  under  the  command  of  Lincoln,  was  at  his 
post  for  the  defence  of  the  town.  The  militia  came  in 
slowly ;  supplies  were  far  from  abundant ;  the  aid 
ordered  by  Congress  for  the  defence  of  Charleston  had 
not  arrived ;  every  thing  seemed  favomble  for  the 
enemy ;  and  had  Sir.  Henry  Clinton  on  his  arrival 
marched  at  once  upon  the  town,  it  would  doubtless 
have  fallen  at  a  blow. 

In  this  emergency  the  assembly,  then  in  session,  act^ 
with  much  spirit.  They  resolved  unanimously  that 
Charleston  should  be  defended  to  the  last  extremity. 
Soon  after  it  was  determined  to  clothe  the  Governor  and 
his  Council  with  an  absolute  dictatorship,  and  accord- 
ingly they  delegated  *'  till  ten  days  after  their  next  ses- 
sion, to  the  Governor,  John  Rutledge,  Esq.,  and  such  of 
his  Council  as  he  could  conveniently  consult,  a  power  to 
do  every  thing  necessary  for  the  public  good,  except  the 
taking  away  the  life  of  a  citizen  without  a  legal  trial ;" 
aftei*  which  the  Assembly  adjourned.  Armed  with  this 
formidable  power,  the  Governor  immediately  placed 
himself  in  co-operation  with  the  military  authority  in 
in  command  of  the  town.  He  ordered  the  militia 
to  rendezvous,  but  the  call  was  disregarded.  There- 
upon he  issued  a  proclamation  requiring  "buch  of  the 
militia  as  were  regularly  drafted,  and  all  the  inhabitants 
and  owners  of  property  in  the  town,  to  repair  to  the 
American  standard,  and  join  the  garrison  immediately, 
on  ]»ain  of  confiscation."  But  the  proclamation  pro- 
duced as  little  eflfect  as  the  former  order.  The  approach 
of  the  British  army  seemed  to  have  chilled  the  hopes 
and  paralyzed  the  minds  of  the  inhabitants. 

Rutledge  and  Lincoln,  however,  did  not  yet  despair. 
AVhat  men  could  do  was  done  bv  them.  The  lines  were 
increased  and  strengthened — a  citidel  erected,  and  works 
thrown  up  on  all  sides  of  the  town.  But  it  seemed  to  be 
manifest  even  before  the  batteries  of  the  British  were 
opened,  that  resistance  was  hopeless.  Notwithstanding 
every  exertion  to  reinforce  the  garrison,  only  four  thou- 
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sand  troops  could  be  collected  within  the  lines.    They 
"were  too  few  to  defend  the  extensive  works  around  the 
<jity  :  the  works  themselves  were  weak  and  badly  served 
^'ith  artillery,  and  the  fall  of  Charleston  seemed  certain. 
Then  it  was  that  on  the  pressing  solicitation  of  Lincoln, 
it  was  decided  that  in  order  to  preserve  the  civil  and  ex- 
ecutive authority  of  the  State,  in  the  event  of  the  fall  of 
the  capital,  Governor  Rutledge  and  three  of  his  Council 
should  retire,  and  Lieutenant  Governor  Gadsden  with 
the  other  live  of  that  body  should  remain  within  the 
lines.     It  was  thought  that  the  presence  of  the  Governor, 
clothed  as  he  was  with  dictatorial  power,  was  necessary 
in  the  country,  not  only  to  raise  levies  for  the  relief  of 
the  capital,  but  to  organize  a  new  resistance  in  the  event 
of  its  fall.     Accordingly  on  the  12th  April,  Gov.  Rut- 
ledge,  with  Messrs.  Charles   Pinckney,  Daniel  Huger, 
and  John  L.  Gervaise,  left  Charleston.     On  the  same 
day  the  British  batteries  were  opened ;  and  on  the  12th 
May,    General  Lincoln,   after  a  stout  resistance,   sur- 
rendered. 

The  wisdom  of  the  Assembly  in  delegating  plenary 
power  to  Rutledge  and  such  of  his  council  as  lie  '^  could 
conveniently  consult,"  was  now  apparent.  It  was  the 
sole  power,  executive,  legislative,  or  judicial,  left  remain- 
ing of  the  new  government ;  and  although  for  st)me  time 
after  the  fall  of  Charleston  it  was  scarcely  anything 
more  than  the  shadow  of  a  name,  yet  it  was  still  a  rally- 
ing point  for  the  patriots,  or  at  least  it  might  become 
such  at  some  future  and  more  auspicious  day.  '  Rutledge 
endeavored  to  collect  the  militia  and  march  to  the  relief 
of  Charleston.  Failing  in  this,  he  attempted  to  make  a 
stand  on  the  north  side  of  the  Santee,  and  rally  forces  in 
sufficient  numbers  to  renew  the  struggle  for  the  dominion 
of  the  State.  Several  parties  of  Americans,  including 
three  hundred  Continentals  of  the  Virginia  line,  under 
Colonel  Buford,  had  advanced  into  the  northern  part  of 
the  State,  but  after  the  fall  of  the  capital,  and  the  rapid 
approach  of  the  British  northward,  they  retreated  toward 
North  Carolina.     Tarleton's  brigade  having  overtaken 
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Buford's  command,  barbarously  massacred  the  greater 
portion  of  it,  after  a  feeble  resistance,  and  even  after 
the  men  had  sued  for  quarter,  and  surrendered.  On 
every  side  the  royalists  were  triumphant — not  a  single 
company  of  Americans  was  in  the  field —and  the  war  in 
South  Carolina  was  apparently  at  an  end. 

But  even  in  this  gloomy  crisis  the  restless  and  in- 
domitable spirit  of  John  Rutledge,  unbroken  by  defeat, 
and  still  hopeful  of  success,  was  meditating  new  plans 
for  the  defence  of  the  country.  Driven,  with  scarcely 
an  escort,  by  Tarleton's  dragoons,  beyond  the  frontiers 
of  his  native  State,  he  hastened  with  all  despatch  to 
solicit  succor  from  the  States  of  North  Carolina,  Virginia, 
and  from  Congress.  A  detachment  of  fourteen  hundred 
Continentals  was  already  on  its  march  towards  the 
South,  under  the  command  of  the  brave  and  chivalrotls 
De  Kalb.  The  appeals  of  Gov.  Rutledge  to  North 
Carolina  and  Virginia,  seem  to  have  been  successful, 
for  each  of  those  States  detailed  a  body  of  militia  to 
CO  operate  with  the  Continental  army  ;  and  on  the  15th 
of  August,  Gen.  Gates,  who  had  been  assigned  to  the 
Southern  department,  found  himself  near  Camden  at  the 
head  of  an  army  of  three  thousand  five  hundred  effec- 
tive men.  The  forces  under  Lord  Cornwallis,  who  had 
been  left  in  command  of  the  British  after  Sir  Henry 
Clinton's  departure,  were  far  inferior  in  point  of 
numbers,  but  admirably  disciplined,  and  flushed  with 
victory.  Gates,  in  the  full  prestige  of  his  late  triumph 
at  Saratoga,  rashly  confident  in  himself  and  in  his  own 
fortune,  risked  a  battle  and  lost  it.  His  defeat  was 
total.  It  was  more  than  a  defeat— it  was  a  rout — almost 
an  annihilation.  Such  a  terrible  overthrow  had  not 
been  sustained  by  any  American  General  during  the 
war.*    Gates    fled    from    Camden   to  Hillsborough  in 

*  The  main  error  of  Gen.  Gates  seems  to  have  consisted  in  his  rashness 
in  risking  a  battle  without  taking  the  necessary  precautions  in  case  of 
disaster.  His  arrangements  on  the  field  appear  to  have  been  skillfully 
made,  and  it  was  certainly  no  fault  of  his  that  he  could  not  make  the 
Virginian  militia  stand  fire,  or  the  North  Carolina  militia  face  the  British 
bayonet.  Had  his  whole  force  consisted  of  Delaware  and  Maryland  Conti- 
nentals, the  issue  of  that  unfortunate  day  would  have  been  far  different. 
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North  Carolina,  where  he  attempted  to  rally  the  wreck 
of  his  unfortunate  army.  Here,  it  seems,  he  was  met  by 
Governor  Rutledge.  .The  appearance  of  the  American 
army — the  army  which  Rutledge  had  so  fondly  hoped 
was  destined  to  effect  the  liberation  of  South  Carolina, 
was  pitiable  in  the  extreme.  Nothing  but  the  mere 
wreck,  the  tristes  reliquice^  of  that  army,  remained; 
and  in  its  distraction  Rutledge  witnessed  the  ruin  of 
those  hopes  he  he  had  so  wannly  and  so  ardently 
cherished.  But  the  eager  reproach,  if  he  had  any  to 
make,  must  have  died  upon  his  lips  as  he  encountered 
the  commanding  general.  The  pride  of  Gates  had  been 
crushed — the  iron  had  entered  his  soul — he  was  a  hum- 
ble and  a  broken  man.  He  had  seen  in  a  day  the  laurels 
.of  victory  wither  upon  his  brow  ;  he  had  rashly  reached 
out  his  hand  to  pluck  the  tempting  fruit,  and  it  had 
turned  to  ashes  upon  his  lips.  Gates,  in  his  little  «camp 
at  Hillsborough,  was  an  object  of  sympathy,  not  of  re- 
proach. The  conqueror  of  Burgoyne,  who  had  returned 
laden  with  the  spoils  of  Sam  toga,  had  become  the 
fugitive  of  Camden.  It  was  the  spectacle  of  the  van- 
quished Hector. 

Hei  mihi!  gv/ilis  erat!  quantum  mutatus  ab  illo 
HectoTCy  qui  redit  exuvias  indutus  AchiUis. 

Immediately  after  the  defeat  of  Gates  at  Camden,  news 
of  fresh  disaster  reached  the  ears  of  Rutledge.  This  was 
the  surprise  and  dispersion  of  the  corps  of  General  Sump- 
ter,  who  for  some  time  past  had  carried  on  a  successful 
partisan  warfare  against  the  British  and  tories  in  South 
Carolina.  That  gallant  olBBicer,  on  hearing  of  Gates'  de- 
feat, began  a  rapid  retreat  up  the  Wateree  river,  with 
three  hundred  prisoners  and  a  quantity  of  captured 
stores.  But  he  was  unable  to  escape  the  march  of  Tarle- 
ton,  who  had  been  dispatched  from  the  victorious  British 
army  in  pursuit.  The  Americans,  having  been  four  days 
without  sleep  or  provisions,  were  surprised  at  Fishing 
Creek,  and  completely  dispersed.  The  three  hundred 
prisoners  were  liberated,  and  all  the  stores  recaptured. 
South  Carolina  again  lay  prostrate  and  powerless  beneath 
the  foot  of  the  invader. 
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These  repeated  disasters  would  have  overcome  a  man 
of  less  firmness  and  courage  than  Rutledge.  But  he  did 
not  despair — he  did  not  cease  tp  hope  and  to  labor.  Plac- 
ing himself  in  communication  with  the  remains  of  Gates' 
army,  he  applied  all  his  energies  and  influence  to  the 
task  of  re-organizing  that  army,  and  keeping  it  in  the 
field.  His  services,  in  this  respect,  were  invaluable ;  and 
their  worth  was  duly  estimated  by  the  penetrating  judg- 
ment of  General  Greene,  on  his  taking  the  command,  as 
I  shall  presently  have  occasion  to  notice. 

The  admirable  discernment  and  sagacity  of  Rutledge 
were  displayed  in  a  remarkable  degree,  in  his  estimate 
of  the  character  and  ability  of  others.  His  keen  glance 
penetrated  through  the  ranks  of  the  army,  and  selected 
for  the  highest  trusts  those  active  and  vigorous  partisan 
leaders,  who,  by  means  of  their  own  indomitable  energy 
and  unaided  resources,  revived  the  war  against  the 
enemy,  brought  hope  to  the  minds  of  the  despairing, 
and  contributed,  in  no  small  degree,  to  the  final  triumph. 
By  virtue  of  his  authority  as  governor  and  commander- 
in-chief,  he  commissioned  Sumpter,  as  a  brigadier-gen- 
eral, when,  after  the  fall  of  Charleston,  that  indefatiga- 
ble and  gallant  soldier,  penetrating  into  the  thickets  and 
swamps  of  South  Carolina,  with  his  handful  of  adherents, 
entered  upon  that  successful  and  active  career  which  we 
have  seen  checked,  but  by  no  means  closed,  by  his  mis- 
fortune at  Fishing  Creek.  He  conferred,  also,  the  same 
elevated  rank  upon  Pickens  and  upon  Francis  Marion, 
the  most  famous  partisan  leader  in  our  revolutionary 
annals,  whom  we  have  seen  commencing  his  service  as  a 
captain  in  one  of  the  first  regiments  raised  in  South  Caro- 
lina, and  between  whom  and  Rutledge  the  most  intimate 
confidence  subsequently  existed.  The  same  quick  per- 
ception of  high  military  endowments  led  him  to  discover 
the  great  capacity  of  Col.  Morgan,  and  to  urge  success- 
fully upon  Congress  the  claims  of  that  gallant  officer  to 
be  made  a  Brigadier-General.  These  claims  were  recog- 
nized ;  the  commission  was  issued  ;  Greene  on  his  arrival 
at  the  southern  camp,  iound  Morgan  at  the  head  of  his 
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riflemen  in  Gates'  army ;  and,  dividing  his  forces,  en- 
trusted him  with  a  separate  command.  The  glorious 
victory  of  the  Cowpens  followed,  in  which  the  haughty 
Tarleton,  at  the  head  of  a  superior  force,  for  the  first 
time  was  made  to  bite  the  dust.  The  result  was  highly 
honorable  to  the  American  arms,  and  while  it  covered 
Morgan  and  his  troop  with  renown,  furnished  proof  of 
the  wisdom  and  discernment  of  both  Rutledge  and  the 
commanding  General. 

It  appears  that  Gov.  Rutledge  remained  with  the  army 
after  the  defeat  of  Gates  on  the  16th  of  August,  1780,  up 
to  the  timiB  of  the  arrival  of  the  new  commander.  General 
Greene.  Heretofore  the  selection  of  a  commander-in- 
chief  in  the  southern  department  had  been  made  by  Con- 
gress. General  Lee  had  been  assigned  to  this  post  in 
1776;  General  Lincoln,  a  brave,  experienced,  and  meritori- 
ous officer,  took  the  command  during  the  campaign 
which  resulted  in  the  unfortunate  capitulation  of  Charles- 
ton ;  and  Gen.  Gates,  the  most  distinguished  officer  in 
the  service,  succeeded  him  in  that  unfortunate  campaign 
which  ended  in  the  rout  at  Camden.  The  duty  of 
selecting  a  commander-in-chief  in  the  southern  depart- 
ment was  now  imposed  by  Congress  on  Washington.  It 
was  observed  at  the  commencement  of  this  sketch  that 
the  wisdom  and  sagacity  of  Washington  were  never  dis- 
played in  a  more  striking  manner  than  in  his  appoint- 
ments to  places  of  high  official  trust  and  responsibility. 
Upon  the  present  occasion,  his  discriminating  judgement 
amounted  almost  to  prescience.  His  choice  fell  upon 
Nathaniel  Greene,  an  olBBicer  whose  subsequent  brilliant 
career  merited  the  handsome  compliment  passed  upon 
him  by  the  oflSicers  of  the  army  in  a  series  of  resolutions, 
expressing  the  articles  of  their  faith,  one  of  which  was 
to  the  effect,  that  ''Nathaniel  Greene  was  born  a  Gen- 
eral." 

The'  American  army  had  moved  down  from  Hills- 
borough to  Charlotte,  and  Greene  arrived  at  head-quar- 
ters on  the  2d  bf  December,  1780.     Here,  it  seems,  he 
met  Rutledge.     Each  of  these  distinguished  men,  at  a 
10 
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with  his  almost  naked  troops,  without  food,  without 
clothing,  marching  without  shoes  over  frozen  and  flinty 
roads,  which  gashed  the  feet  of  his  soldiers,  marking 
with  blood  every  step  of  their  progress,  and  commenced 
that  series  of  masterly  and  brilliant  movements  which 
finally  resulted  in  the  liberation  of  South  Carolina,  and 
the  capture  of  Cornwallis  in  Virginia.*  The  great  qual- 
ities of  Greene  were  coolness,  courage,  and  caution.  He 
entered  into  action  with  no  ari'ogant  confidence  of  suc- 
cess, nor  without  counting  the  cost  of  disaster,  and  mak- 
ing preparations  for  retreat.  Unlike  his  predecessor  at 
Camden,  he  never  went  into  battle  without  leaving  his 
baggage  and  stores  a  suflSicient  distance  in  the  rear. 
Hence  defeat  never  disconcerted  or  disheartened  him  ; 
though  beaten,  he  was  never  vanquished  ;  at  every  over- 
throw, he  arose,  Antaeas-like,  prouder  and  stronger  from 
the  fall.  I  shall  not  follow  him  during  that  toilsome  and 
terrible  campaign,  which,  ending  with  the  brilliant  bat- 
tle of  Eutaw  Springs,  virtually  destroyed  the  British 
power  in  the  South,  and  liberated  the  State  of  South 
Carolina.  It  comprised  a  series  of  marches,  battles,  and 
military  maneuvres,  where  success  would  have  done 
credit  to  the  genius  of  the  most  skilful  and  veteran  com- 
mander. 

Rutledge,  it  seems,  was  at  the  camp  at  Haw  River, 
March  8th,  1781.  From  this  point,  he  addresses  a  letter 
to  General  Marion,  declaring  his  intention  of  proceeding 
to  Philadelphia  in  a  few  days,  with  a  view  of  procuring, 
if  possible,  some  supplies  of  clothing  for  the  militia, 
whose  distress  for  want  of  it  gave  him  great  concern. t 

*  After  the  battle  at  Guilford  Court  House,  though  Lord  Cornwallis  was 
a^itensibly  the  vielor,  he  retreated  to  Wilmington,  and  from  thence,  instead 
of  returning  to  South  Carolina,  retired  into  Virginia,  where  he  remained 
until  captured  at  Yorktown. 

t  His  missioq  to  Philadelphia  seems  to  have  been  not  entirely  unsuccess- 
ful. The  following  is  an  extract  from  the  Journal  of  Congress,  of  June 
20th.  1781 :  **  On  motion  of  Mr.  Matthews,  seconded  by  Mr.  Bee,  Resolved, 
that  the  board  of  war  be  directed  to  furnish  Governor  Rutledge  with  four 
wagons  for  transporting  clothing  to  the  State  of  South  Carolina,  which 
wagons,  when  discharged  by  the  said  Gov.  Rutledge,  to  be  delivered  over 
to  the  orders  of  the  commanding  general  of  the  Southern  army. " 
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This  mission  was  undoubtedly  undertaken  at  the  urgent 
request  of  General  Greene,  and  was  the  more  readily 
undertaken,  because  he  says  his  remaining  could  be  of 
little  service  to  the  State,  inasmuch  as  it  had  become 
impracticable  to  return  immediately  to  South  Carolina, 
or  even  if  that  were  possible,  to  re-establish  a  civil  gov- 
ernment there,  for  some  time.  His  watchful  care  over 
the  provincial  militia^s  also  manifested  in  this  communi- 
cation. He  speaks  of  sending  to  Marion  some  blank 
commissions,  and,  in  the  mean  time,  authorizes  him  to  give 
brevets,  and  in  order  to  maintain  sufficient  authority  over 
the  officers  in  his  brigade,  empowers  him  to  remove  any  of 
them,  and  appoint  others  in  their  stead.  He  has  sent, 
he  says,  some  linen,  to  be  distributed  among  Marion's, 
Sumpter's  and  Pickens'  brigades,  as  a  free  gift  from  the 
States,  and  requests  Marion  to  send  him,  by  express  to 
Gen.  Greene,  a  list  of  such  articles  of  clothing  as  he  may 
need,  with  a  view  of  obtaining  them  at  Philadelphia. 

On  the  retreat  of  Cornwallis  to  Virginia,  General 
Greene  at  once  marched  into  South  Carolina,  and,  in 
conjunction  with  those  active  partisan  leaders,  Marion, 
Sumpter,  and  Pickens,  commenced  oflfensive  operations 
against  the  Britisli  and  tories.  His  efforts  during  the 
spring  and  summer  were  crowned  with  great  succt:*ss, 
and  the  enemy  were  dispossessed  of  most  of  their  posts 
in  the  upper  country,  and  driven  back  into  the  vicinity 
of  Charleston.  The  time  had  now  arrived  for  Rutledge 
to  return,  and  again  establish  civil  government  over  the 
wasted  and  dessolate  country.  Clothed  with  ample 
power  for  that  purpose,  he  set  about  this  important  work 
with  his  characteristic  ability  and  energy ;  and  sustained 
as  he  now  was  by  the  strong  arm  of  a  militia  force,  his 
proclamations  and  ordinances  contributed  greatly  to  the 
re-establishment  of  order  and  law  among  the  citizens  of 
the  State. 

His  first  proclamation  is  issued  under  the  great  seal  of 
the  State,  from  the  high  hills  of  the  Santee,  on  the  5th 
of  August,  1781,  and  is  directed  against  those  marauders, 
who,  under  pretence  of  indemnifying    themselves  for 
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losses  of  property,  or  that  such  property  belonged  to 
tories  or  the  enemies  of  the  State,  had  committed  and 
continued  to  commit  "most  wanton  and  rapacious  acts 
of  plundering."  In  case  such  plundered  property  is 
not  immediately  restored,  or  these  practices  are  repeated 
he  threatens  "speedy  and  effectual  punishment"  on  the 
offenders ;  and  he  charges  the  civil  -olBacers  of  the  State 
to  bring  all  such  culprits  to  justice,  and  commands  the 
military  officers  to  lend  their  aid  to  the  civil  power.  By 
such  timely  and  vigorous  measures,  Rutledge  in  a  short 
time  succeeded  in  re-establishing  order  and  security  in 
such  parts  of  the  State  as  had  been  recovered  from  the 
enemy.  Magistrates  were  appointed,*  property  secured, 
and  confusion  and  anarchy  gave  place  to  order  and 
regular  government. 

Some  of  the  measures  of  Rutledge,  at  this  period, 
were  liarsh  and  severe,  but  necessarily  and  justly  so. 
Clothed  with  an  arbitrary  and  dictatorial  power,  he 
retaliated  with  a  heavy  hand  upon  the  royalists.  Nor 
did  he  shrink  from  bringing  odium  upon  his  own 
authority,  among  the  friends  of  the  State,  by  resorting 
to  impressment,  when  necessary,  to  sustain  his  lieuten- 
ants in  the  field,  or  the  army  of  Greene  in  its  now  suc- 
cessful career  against  the  enemy.  In  order  to  raise 
money  and  means,  he  had  undertaken,  on  his  return 
from  Philadelphia,  to  put  in  operation  the  ideas  he  had 
obtained  from  that  able  financier,  Robert  Morris,  in  rela- 
tion to  the  establishment  of  a  bank  ;t  but  his  route  lying 
through  a  tract  of  country  where  the  inhabitants  were 
little  acquainted  with  commerce,  he  unfortunately,  as 
Greene  informed  Morris,  "  met  with  none  who  were  will- 
ing to  interest  themselves  in  a  bank."     Money  or  its 

*  So  early  as  the  13th  August,  1781,  and  before  the  battle  of  Eutaw,  he 
writes  to  Marion,  expressing  his  intention  of  appointing  Ordinaries  in  each 
District,  to  prove  wills,  grant  letters  testamentary,  and  transact  other 
business  within  the  jurisdiction  of  such  officers  ;  and  requests  Marion  to 
recommend  suitable  persons  who  will  undertake  the  offices  of  Ordinary  for 
the  Georgetown,  Cheraw,  and  Charleston  Districts. 

f  See  subsequent  sketch  of  Chief-Justice  Ellsworth. 
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equivalent,  however,  must  be  had,*  and  Kutledge  did 
not  hesitate  to  resort  to  the  law  of  extreme  necessity. 
We  find  him  soon  after,  directing  the  seizure  of  a  large 
quantity  of  indigo,  and  placing  it  to  the  credit  of  the 
army.  ''I  have  appointed  Captain  Richardson,"  he 
writes  to  Marion,  ''to  procure  indigo  and  specie  for 
public  use,  and  request  that  you  will  give  him  every 
assistance  in  your  power,  to  aid  him  in  this  business. 
If  he  should  want  an  escort,  or  any  military  aid,  you 
will  be  pleased  to  furnish  him."  In  regard  to  reprisals 
upon  the  British  and  royalists,  his  course  w^  no  less 
decided  and  bold.  It  was,  however,  always  governed 
by  motives  of  public  policy,  and  never  by  a  spirit  of 
wanton  revenge.  He  scorned  to  imitate  the  barbarities 
of  Tarleton,  or  that  cold-blooded  act  of  cruelty  which 
disgraces  the  memory  of  Lord  Rawdon,  the  murderer  of 
the  gallent  Hayne.  That  "last  and  stinging  outrage," 
as  it  has  been  justly  called,  might  well  have  caused  the 
flame  which  had  been  kindled  in  Rutledge's  bosom  to 
"burst  forth  with  consuming  energy."  But  we  look 
in  vain  for  any  "comprehensive  syst^em  of  reprisals," 
or  act  of  retaliation,  which  is  not  strictly  justified  bv  the 
laws  of  war,  as  well  as  in  accordance  with  an  enlarged 
an  liberal  policy.  Thus,  just  before  the  battle  of  Eutaw, 
when  the  British  ordered  the  wives  and  families  of  the 
prisoners  who  had  been  taken  at  the  capitulation  of 
Charleston,  to  withdraw  from  the  State,  Rutledge  retali- 
ated by  sending  the  families  of  the  loyalist  and  adherents 
of  Britain,  within  the  enemy's  lines  at  Charleston. 
"Justice  to  our  friends,"  he  remarks  in  a  letter  to 
Marlon,  "  whose  wives  and  families,  the  enemy  have 
sent  out  of  the  State,  ^nA  policy  require  that  we  should 


*  The  utter  destitution  of  tlie  army  and  the  great  scarcity  of  money  are 
shown  in  a  letter  from  Kutledge  to  his  favorite  lieutenant,  Marion,  in 
charge  of  one  of  the  nulitary  districts  of  the  State.  It  is  dated  soon  after 
Rutledge's  return  :  **  I  entirely  forgot,  when  I  saw  you  last,"  he  says,  "to 
mention  that  I  intended  before  we  met,  that  if  a  little  hard  money,  30  or  35 
gvinais,  would  be  useful  for  getting  information,  or  other  service,  I  have 
this  sum  ready  for  you." 


JOHN   RUTLEDGE.  151 

send  into  the  enemy's  lines  the  wives  and  families  of  all 
such  men  as  are  now  with  and  adhere  to  the  British." 
And  although  the  death  of  Hayne  had  already  taken 
place,  and  Rutledge  himself  had  witnessed  the  horrible 
outrages  committed  by  the  infuriated  royalists,  yet  he 
immediately  adds:  "I  lament  the  distresses  which 
many  innocent  women  and  children  may  probably  suffer 
by  this  measure,  but  they  must  follow  the  fate  of  their 
husbands  and  parents.  Blame  can  only  be  imputed  to 
the  latter,  and  to  the  British  commanders,  whose  con- 
duct, on  the  principle  of  retaliation,  justifies  this  step, 
which,  all  circumstances  considered,  is  an  indispensable 
one."  He  then  directs  Marion  to  give  the  necessary 
orders  to  enforce  the  measure  within  the  district  of  his 
brigade. 

The  impressments  ordered  by  Rutledge,  in  virtue  of 
his  supreme  civil  authority  in  the  State,  were  carried 
out  with  as  much  leniency  and  system  as  the  nature  of 
the  case  allowed.  This  authority  he  held  in  his  own 
hand,  and  never  suffered  it  to  be  executed  except  under 
his  own  warrant.  Accordingly,  we  find  him  sharply 
rebuking  Col.  Horry,  who,  it  seems,  attempted  to 
execute  such  a  power  beyond  the  instructions  he  had 
received.  ''I  know  of  no  authority,"  he  says  in  a 
subsequent  letter  to  Marion,  ''that  any  continental 
officer,  or  any  other  person,  whoever  he  may  be,  lias  to 
impress  in  this  State.  Gen.  Greene,  it  is  true,  did,  befoie 
my  return,  direct  him  (Col.  Horry)  to  impress,  but  he 
has  never  (I  believe,  and  indeed  I  am  well  persuaded  of 
it)  since  my  return,  given  any  such  power  to  any  one. 
He  knows  better."  Rutledge  then  laments  the  abuse  of 
this  power,  which  furnished  so  just  a  cause  of  complaint 
to  the  people,  and  directs  Marion,  with  whom  he  seems 
to  be  constantly  advised,  and  in  whose  judgment  he 
reposed  the  most  ultimated  confidence,  to  correct  this 
abuse,  as  far  as  it  might  be  practicable,  within  his  dis- 
trict: "I  find  every  authority  may  be  abused,  and 
perhaps  that  which  I  have  given  on  this  head  may  be, 
also.     Therefore  to  cut  the  matter  short,  wherever  vou 
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find  that  it  is  wantonly  exercised,  and  an  oppressive  and 
improper  use  is  made  of  it,  within  the  district  of  your 
brigade,  I  give  you  full  authority  to  order  the  officer 
attempting  to  impress  such  subjects  to  cease  from  it,  or 
to  have  them  restored,  if  impressed.  It  would  give  me 
great  pleasure  to  redress  every  encroachment  on  the 
libei'ties  of  the  people  ;  and  I  shall  certainly  do  so  as 
far  as  my  power  extends,  in  any  of  the  cases  which  you 
say  you  will  mention  to  me  when  we  meet." 

The  celebrated  battle  of  Eutaw  was  fought  on  the  8th 
of  September,  1781.  Governor  Rutjedge  was  present  in 
this  engagement,  and  acted  upon  the  staff  of  General 
Greene.  The  good  conduct  of  the  South  Carolina  militia 
and  State  troops  on  that  day,  was  a  matter  of  pride  and 
satisfaction  to  their  commander-in-chief.  The  militia, 
under  the  orders  of  Marion  and  Pickens,  formed  a  por- 
tion of  the  front  line,  and  the  eye  of  Rut  ledge  lighted  • 
up  with  exultation  as  it  witnessed  the  courage  and 
firmness  with  which  they  advanced  under  the  fire  of  the 
British,  delivering  seventeen  rounds  before  falling  back 
for  support  upon  the  second  line,  formed  of  the  Mary- 
land and  Virginia  Continentals.  The  South  Carolina 
State  Corps,  under  the  gallant  Colonel  Henderson, 
covered  the  left,  and  behaved  with  equal  spirit  and 
gallantry.  Their  good  conduct  on  that  day  was  such  as 
to  deserve  a  special  notice  in  the  resolutions  of  Congress, 
one  of  w^hich  expressed  thanks  "to  the  State  corps  of 
South  Carolina,  for  the  zeal,  activity  and  firmness  by 
them  exhibited,  throughout  the  engagement."  It  must 
be  added,  that  the  North  Carolina  militia,  forming  also 
a  portion  of  the  front  line,  on  this  occasion,  behaved 
witli  great  gallantry  and  spirit.* 


*  It  is  scarcely  possible  to  account  for  the  defection  and  shameful  con- 
duct of  the  provinical  militia  in  some  of  the  actions  during  the  Revolution. 
At  the  unfortunate;  battle  of  Camden,  the  North  Carolina  militia  were 
placed  in  the  centre  and  the  Virginia  militia,  under  the  gallant  General 
Stevens,  on  the  left.  As  Stevens  was  leading  his  brigade  to  the  attack 
and  had  advanced  within  fifty  paces  of  the  British  column,  the  latter 
charged  with  a  cheer,  and  the  Virginians,  throwing  down  their  arms,  fled 
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This  decisive  action  forced  back  the  enemy  to  their  lines 
at  Charleston,  extended  the  jurisdictionof  the  Americans 
over  nearly  every  other  portion  of  the  State,  and  may  be 
considered  as  closing  the  war  in  South  Carolina.  The 
civil  government,  represented  in  the  person  of  Rutledge 
on  the  field,  was  literally  re-established  in  South  Caro- 
lina, at  the  cannon's  mouth,  and  amid  the  smoke  and 
carnage  of  battle. 

Though  the  greater  part  of  the  State  was  thus  rescued 
from  British  dominion,  yet  for  some  time  after  this,  no 
other  civil  government  was  established  than  the  authority 
vested  in  Rutledge' s  hands  as  Governor  and  commander- 
in-chief.  His  proclamations  had  all  the  force  and  effect 
of  laws,  and  they  were  Sustained,  as  far  as  was  possible 
in  those  unsettled  times,  by  the  military.  Thus  a  few 
days  after  the  battle  of  Eutaw,  we  find  him  sending  to 

in  the  utmost  disorder.  The  greater  part  of  the  militia  of  North  Carolina 
followed,  without  firing  a  shot,  leaving  the  Maryland  and  Delaware  Conti- 
nentals to  sustain  the  brunt  of  the  battle.  At  the  battle  of  Guilford  Court 
Ilouse  the  same  mortifying  circumstance  took  place.  Greene  had  formed 
three  lines,  placing  the  North  Carolina  militia  in  the  front,  the  Virginia 
militia  in  the  second,  and  that  ever  reliable  and  heroic  corps  ef  Maryland 
Continentals,  with  the  Virginia  Continentals,  in  the  rear.  As  the  British 
advanced,  and  while  yet  distant  140  yards,  the  North  Carolina  militia  gave 
way,  most  of  them  without  firing  a  shot.  The  Virginia  militia  behaved 
better,  perhaps  under  the  good  influence  of  the  precaution  taken  by 
General  Stevens,  who  had  posted  some  riflemen  twenty  paces  in  the  rear 
of  his  brigade,  with  orders  to  shoot  every  man  who  should  leave  his  post. 
The  Continentals,  on  the  other  hand,  always  behaved  with  the  utmost 
gallantry  and  spirit.  They  fought  with  the  discipline  of  veterans,  and  the 
heroism  of  men  worthy  to  be  free.  It  may  with  truth  be  said,  that  no 
better  soldiers  were  ever  mustered  into  any  service  than  those  fourteen 
hundred  gallant  troops  of  the  Maryland  and  Delaware  line  which  marched 
under  Baron  De  Kalb  to  the  South,  and  so  nobly  sustained  themselves 
after  the  flight  of  the  militia  on  the  fatal  field  of  Camden.  Every  man 
was  a  hero,  and  those  who  fell,  like  the  slaughtered  Athenians  at  Marathon, 
deserved  their  names  inscribed  upon  a  monument  erected  on  the  field. 
"  You  may  judge  of  the  virtues  of  our  small  army,"  writes  Baron  De  Kalb 
a  day  or  two  before  the  battle,  "from  the  following  fact :  we  have  for 
several  days  lived  on  nothing  but  peaches,  and  I  have  not  heard  a  com- 
plaint. There  has  been  no  desertion."  Such  men,  equally  armed,  under 
a  general  like  De  Kalb  or  Greene,  on  a  fair  field,  would  have  proved  invin- 
cible to  any  thing  but  superior  numbers. 


154  LIVES   OF  THE   CHIEF-JUSTICES. 

Marion  copies  of  three  proclamations,  which  he^promises 
to  have  printed  "as  soon  as  a  press  can  be  got  to  work." 
He  directs  Marion  to  deliver  to  each  Colonel  copies,  with 
orders  to  read  them  at  the  head  of  his  regiment,  and  cir- 
culate through  the  district.  The  same  course  was  no 
doubt  pursued  in  regard  to  the  other  districts  of  the 
Stat«,  and  in  this  manner  these  proclamations  or  tempor- 
ary laws  were  promulgated.  One  of  the  proclamations 
referred  to  directed  a  suspension  of  the  acts  making 
Continental  and  State  money  a  lawful  tender,  and  direct- 
ing in  future  all  fines  to  be  paid  in  specie.  The  worth- 
lessness  of  paper  cuiTency,  it  seems,  had  rendered  fines 
nugatory,  and  the  public  exigencies  demanded  that 
where  the  law  directed  a  penalty  it  should  be  rigorously 
enforced. 

About  the  same  time  also  he  whites  to  Marion  for  coun- 
sel and  advice  in  regard  to  a  very  important  subject, 
namely,  as  to  the  policy  of  offering  a  free  pardon  to  such 
as  had  joined  the  enemy,  with  liberty  to  them  and  their 
families  to  return  and  occupy  their  possessions,  on  cer- 
tain conditions.  "This  is  a  nice  point,"  he  observes, 
"  and  I  d^n'  t  kno\v  how  it  will  be  relished  by  our  friends. 
You  know  mankind  generally  judge  of  the  propriety  of 
measures  from  events."  The  advice  of  Marion  seems  to 
have  been  favorable  to  the  proposed  measure.  The  proc- 
lamation was  issued  under  the  great  seal  of  State,  at  the 
American  camp,  at  the  high  hills  of  Santee,  on  the  27th 
of  September,  1781.  It  is  a  bold,  but  calm  and  dignified 
production,  setting  forth  frankly  tlie  condicion  of  affairs 
in  the  State,  and  alluding  with  confidence,  but  without 
arrogance,  to  the  prosperous  condition  of  the  American 
cause,  and  the  certainty  of  its  ultimate  triumph.  It  of- 
fers full  and  free  pardon  for  the  offence  of  bearing  arms 
with,  or  adhearing  to  the  enemy,  on  condition  that  the 
persons  accepting  shall  within  thirty  days  from  date  sur- 
render themselves,  and  engage  to  serve  six  months  in 
the  militia  of  the  State — excepting,  however,  those  who 
had  signed  the  congratulatory  address  to  Clinton  and 
Cornwallis,  those  who  held  civil  or  military  commissions 
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under  the  British  government,  and  some  others.  The 
proclamation  closes  with  the  following  noble  and  digni- 
fied expressions  :  ''At. a  juncture  when  the  force  of  the 
enemy  in  this  State,  though  lately  considerable,  is  greatly 
reduced  by  the  many  defeats  which  they  have  snflfered, 
and  particularly  at  the  late  important  action  at  Eutaw ; 
when  they  are  dispossessed  of  every  post  and  garrison 
except  Charleston  ;  when  the  formidable  fleet  of  his  most 
Christian  Majesty  in  Chesapeake  Bay,  and  the  combined 
armies  of  the  King  of  France  and  of  the  United  States, 
under  the  command  of  his  Excellency  General  Washing- 
ton, in  Virginia,  afford  a  well-grounded  hope  that  by  the 
effort  of  their  armies,  this  campaign  will  be  happily  ter- 
minated, and  the  British  power  in  every  part  of  the  con- 
federate States  soon  totally  annihilated  ;  it  is  conceived 
that  the  true  and  real  motive  of  the  offer  hereby  made 
will  be  acknowledged.  It  must  be  allowed  to  proceed 
not  from  timidity,  to  which  the  enemy  affect  to  attribute 
every  act  of  clemency  and  mercy  on  our  part,  but  from 
a  wish  to  impress  with  a  sense  of  their  error,  and  to  re- 
claim misguided  subjects,  and  give  them  once  more  an 
opportunity  of  becoming  valuable  members  of  the  com- 
munity, instead  of  banishing  them,  or  forever  cutting 
them  off  from  it ;  for  even  the  most  disaffected  cannot 
suppose  that  the  brave  and  determined  freemen  of  this 
State  have  any  dread  of  their  arms. 

. "  With  the  persons  to  whom  this  pardon  is  thus  offered, 
the  choice  still  remains,  either  to  return  to  their  allegi- 
ance, and  with  their  families,  be  restored  to  the  favor  of 
their  country^  and  to  their  possesions,  or  to  abandon 
their  properties  in  this  State  forever,  and  go  with  their 
wives  and  children,  whither,  for  what  purpose,  on  whom 
to  depend,  or  how  to  subsist,  they  know  not — most  prob- 
ably to  experience  in  some  strange  and  distant  country, 
all  the  miseries  and  horrors  of  beggary,  sickness,  and 
despair.  This  alternative  is  now  for  the  last  time  sub- 
mitted to  their  judgment.     It  will  never  be  renewed." 

In  a  few  weeks  several  hundred  of  the  royalists  come 
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eut  of  the  British  lines  upon  this  proclamation,   and 
gi'eatly  reinforce  the  American  militia. 

The  time  was  now  approaching  when  Rntledge  was  to 
surrender  his  dictatorship  into  the  hands  of  those  who 
had  conferred  it.  No  General  Assembly  had  convened 
in  the  State  since  the  fall  of  Charleston.  The  time  was 
auspicious  for  summoning  together  the  legislative  body. 
Most  of  the  civil  oflBcers  of  the  State,  and  members  of 
the  Legislature,  who  had  either  fled  or  been  captured, 
had  now  found  their  way  back,  and  the  American  army 
lay  posted  within  thirty-six  miles  of  Charleston,  the  last 
stronghold  of  the  British  power  in  the  State.  Rutledge 
accordingly  issued  writs  for  an  election  of  members  to 
a  General  Assembly,  appointed  by  him  to  convene  on 
the  8th  of  January,  1782,  at  Jacksonborough,  a  small 
village  on  the  Edisto  river,  about  thirty-five  miles  from 
Charleston.  A  letter  to  Marion,  of  the  23d  of 'Novem- 
ber, relates  to  this  subject,  and  encloses  some  of  these 
writs  for  distribution.  They  were  probably  distributed 
in  the  same  manner  through  the  other  districts.  The 
Governor  himself,  by  virtue  of  his  extraordinary  au- 
thority, prescribed  the  mode  of  holding  these  elections, 
and  the  qualifications  of  the  voters.  The  polls  were 
directed  to  be  held  in  "  the  usual  places,"  where  it  was 
practicable  and  in  other  cases  as  near  as  safety  and  other 
circumstances  would  permit.  None  were  allowed  to 
vote  but  such  as  had  never  taken  British  protection,  or 
having  taken  it,  had  rejoined  their  countrymen  on  or 
before  the  27th  of  September,  1781.  All  others  were 
excluded  from  the  elective  franchise. 

Not  only  did  Rutledge  discharge  the  duty  of  convey- 
ing this  Assembly,  but  the  care  of  making  provision  for 
its  subsistence  seems  also  to  have  exclusively  rested 
upon  him.  In  these  prmitive  and  revolutionary  days, 
members  of  the  legislative  body  were  doubtless  relieved 
from  all  concern  of  mind  in  regard  to  their  j96r  diem^  but 
the  question  whether  they  would  get  any  thing  to  eat  or 
not,  might  certainly  become  one  of  much  more  serious 
import.      The    providence    of  Rutledge    had  guarded 
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against  any  misfortune  in  this  respect.  His  mind  was 
admirably  adapted  to  the  details  of  business — small  or 
great,  he  suffered  none  to  escape  him.  In  a  letter  to 
Marion  two  or  three  weeks  before  the  opening  of  the 
Jacksonborough  Assembly,  he  writes :  ''I  wish  to  pro- 
cure twelve  barrels  of  rice  for  the  use  of  the  Assembly^ 
at  their  intended  meeting  on  the  8th  of  next  month.  Be 
pleased  to  have  that  quantity  procured  as  high  up  San  tee 
River  as  it  can  be  got,  and  let  me  know  as  soon  as  pos- 
sible where  it  is,  that  I  may  order  wagons  down  to  fetch 
it  from  thence  to  Camden  in  time."  The  idea  of  keep- 
ing members  of  the  Legislature  on  an  allowance  of  rice, 
may  perhaps  excite  a  smile  in  our  day,  but  no  doubt  the 
gentlemen  for  whom  this  provision  had  been  made  were 
abundantly  satisfied.  The  revolutionary  fire  had  swept 
over  the  harvest  fields  of  South  Carolina,  and  to  the 
civilian  as  to  the  soldier,  the  certainty  of  obtaining 
rations  at  all  was  of  vastly  more  importance  than  their 
kind  or  quality.*  The  men  of  Marion  and  Sumpter  had 
fared  much  worse  in  tlieir  hiding-places  in  the  woods 
and  swamps.  De  Kalb's  gallant  army  had  uttered  no 
complaint  while  marching  under  arms  witliout  any  food, 
excepting  half-ripe  fruit,  for  several  days  before  the  bat- 
tle of  Camden.  Greene's  soldiers  had  penetrated  into 
South  Carolina  with  little  to  eat,  and  almost  as  naked  as 
they  were  born — having  green  moss  about  their  loins 
and  shoulders,  to  protect  them  from  the  galling  effect  of 
their  belts  and  knapsacks  Perhaps  we  shall  se^  these 
rice-fed  members  of  the  South  Carolina  Assembly  con- 
ducting themselves,  in  their  legislative  capacity,  with 
the  same  spirit  which  marked  the  action  of  the  half- 
starved,  half-clothed  troops  of  Greene  and  De  Kalb,  and 
the  men  of  Sumpter  and  Marion. 

The  Assembly  convened  at  the  appointed  day  and 

place.     It  presented,  saj^s  a  writer,  the  appearance  of  a 

\ 

*  If  the  twelve  barrels  constituted  the  entire  supply,  tlieir  contents  with- 
out doubt  would  have  measured  the  duration  of  the  session  with  an  accu- 
racy as  unerring  as  those  ingenious  constitutional  provisions  in  some  of  the 
States  which  stop  the  pay  of  the  members  after  a  limited  number  of  days. 
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parliament  of  feudal  barons.  Many  of  its  members,  like 
Gen.  Marion,  were  drawn  from  the  army,  and  most  of 
them  had  seen  service  in  the  camp  and  the  field.  Their 
deliberations  were  carried  on  under  the  protection  of 
the  American  cannon,  for  the  army  of  Greene  had  been 
set  in  motion  to  take  a  position  between  the  place  of 
their  meeting  and  a  British  post  below.  Rutledge  met 
the  two  houses  soon  after  the  opening  of  the  session, 
and  addressed  them  in  a  speech  of  some  length,  in 
which,  with  rather  more  than  his  natural  warmth  of 
language  and  asperity  of  temper,  he  alluded  to  the 
unprovoked  outrages  committed  by  the  enemy,  the 
desolation  which  lawless  violence  and  rapine  had 
brought  upon  the  land,  and  the  proud  triumph  which 
had  finally  been  achieved.  Looking  abroad  as  he  did  at 
the  wide-spread  ruin  and  devastation  around  him — over 
a  land  thickly  strewn  with  the  ashes  of  hamlets  and 
villages  destrqyed,  and  still  wet  with  the  blood  of  its 
sons,  his  natural  impetuosity  broke  forth  into  something 
like  the  language  of  bitter  denunciation,  and  indeed  we 
can  well  understand  the  burning  indignation  which 
prompted  such  sentences  as  these  : 

"Regardless,  therefore,  of  the  sacred  ties  of  honor, 
destitute  of  the  feelings  of  humanity,  and  determined  to 
extinguish,  if  possible,  every  spark  of  freedom  in  this 
country,  they,  with  the  insolent  pride  of  conquerors, 
gave  unbounded  scope  to  the  exercise  of  their  tyrannical 
disposition,  infringed  their  public  engagements  and 
violated  their  most  solemn  capitulations.  Many  of  our 
worthiest  citizens  were,  without  cause,  long  and  closely 
confined,  some  on  board  of  prison  ships,  and  others  in 
the  town  and  castle  of  St.  Augustine,*  their  properties 
disposed  of  at  the  will  and  caprice  of  the  enemy,  and 
their  families  sent  to  a  different  and  distant  part  of  the 
continent,  without  the  means  of  support.     Many  who 

*  His  two  brothers,  Edward  and  Iliigh  Riitlcdge,  with  Lieutenant- 
Governor  Gadsden  and  most  of  the  civil  and  military  officers,  prisoners  on 
parole,  after  the  fall  of  Charleston,  had  been  seized  by  order  of  Comwallls 
and  transported  to  St.  Augustine. 
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had  surrendered  as  prisoners  of  war,  were  killed  in  cold 
blood  ;  several  suffered  death  in  the  most  ignominious 
manner,  and.  others  were  delivered  up  to  savages,  and 
put  to  tortures  under  which  they  expired.  Thus  the 
lives,  liberties  and  properties  of  the  people  were  depend- 
ent solely  on  the  pleasure  of  British  officers,  who 
deprived  them  of  either,  or  all,  on  the  most  frivolous 
pretences.  Indians,  slaves,  and  a  desperate  banditti  of 
the  most  profligate  characters,  were  caressed  and  em- 
ployed by  the  enemy  to  execute  their  infamous  pur- 
poses. Devastation  and  ruin  marked  their  progress  and 
that  of  their  adherents,  nor  were  their  violences  re- 
strained by  the  charms  or  influence  of  beauty  and 
innocence.  Even  the  fair  sex,  whom  it  is  the  duty  of 
all,  and  the  pleasure  and  pride  of  the  brave,  to  protect, 
they,  and  their  tender  offspring,  were  victims  to  the 
inveterate  malice  of  an  unrelenting  foe.  Neither  the 
tears  of  mothers,  nor  the  cries  of  infants  could  excite  in 
their  breasts  pity  or  compassion.  Not  only  the  peaceful 
habitations  of  the  widow,  the  aged  and  the  infirm,  but 
the  holy  temples  of  the  Most  High,  were  consumed  in 
flames,  kindled  by  their  sacrilegious  hands.  They  have 
tarnished  the  glory  of  the  British  arms,  disgraced  the 
profession  of  a  British  soldier  and  fixed  indelible  stig- 
mas of  rapine,  cruelty,  perfidy  and  profaneness  on  the 
British  name.  But  I  can  now  congratulate  you,  and  I 
do  so  most  cordially,  on  the  pleasing  change  of  affairs, 
which,  under  the  blessing  of  God,  the  wisdom,  prudence, 
address,  and  bravery  of  the  great  and  gallant  General 
Greene,  and  the  intrepidity  of  the  officers  and  men 
under  his  command,  has  been  happily  effected — a  general 
who  is  justly  entitled,  from  his  many  signal  services,  to 
honorable  and  singular  marks  of  your  approbation  and 
gratitude.  His  successes  have  been  more  rapid  and 
complete  than  the  most  sanguine  could  have  exf)ected. 
The  enemy,  compelled  to  surrender  or  evacuate  every 
post  which  they  held  in  the  country,  frequently  defeated 
and  driven  from  place  to  place,  are  obliged  to  seek 
refuge  under  the  walls  of  Charleston,  and  on  islands  in 
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its  vicinity.  We  have  now  the  full  and  absolute  posses- 
sion of  every  other  part  of  the  State ;  and  the  legislative, 
executive  and  judicial  powers  are  in  the  free  exercise  of 
their  respective  authorities." 

The  whole  of  the  address  from  which  the  foregoing 
extract  is  taken,  breathes  the  same  spirit.  .  He  speaks 
with  confidence  of  the  preservation  of  the  independence 
of  the  State,  but  earnestly  urges  the  raising  and  equip- 
ping of  a  respectable  permanent  force.  He  also  calls  the 
attention  of  the  Legislature  to  the  necessity  of  a  thorough 
organization  of  the  militia,  to  the  state  of  the  currency, 
and  some  other  matters  of  interest,  among  which,  is  the 
treatment  proper  to  be  adopted  toward  such  of  the  royal- 
ists as  refused  to  come  in  under  the  proclamation.  *'  It 
is  with  you,"  he  says,  "whether  the  forfeiture  and  ap- 
propriation of  their  property  should  now  take  place." 
But  at  the  same  time  adds  his  opinion,  that  if  such 
should  be  the  determination  of  the  Assembly,  "it  will 
redound  to  the  reputation  of  this  State  to  provide  a  be- 
coming support  for  the  families  of  those  whom  you  may 
deprive  of  their  property." 

This  part  of  the  suggestion  in  the  Governor's  speech, 
was  j)romptly  acted  upon.  A  law  was  introduced  for 
confiscating  the  estates  and  banishing  the  persons  of  the 
most  active  friends  of  the  British  Government,  and  for 
amercing  the  estates  of  others,  as  a  substitution  for  those 
pei'sonal  services  of  which  the  country  had  been  deprived. 
Thougli  the  law  was  opposed  by  Gen.  Gadsden,  and 
other  influential  members,  it  passed  by  a  large  majority. 
It  included  two  hundred  and  thirty-seven  persons  and 
estates  in  the  first  class,  and  forty-eight  in  the  last.  This 
arbitary  and  severe  measure,  though  perhaps  strictly 
justiflable  by  the  laws  of  war,  has  been  generally  disap- 
proved since  that  time.  Rutledge  was  taxed  by  CassiuSy 
a  political  writer,  with  being  the  author  of  the  act ;  but 
from  the  testimony  of  one  who  was  on  the  spot  at  the 
moment  the  bill  passed,'^  there  is  every  reason  to  believe 

*  Mr.  Alexander  Garden.     See  his  Anecdotes  of  the  American  Revolu- 
tion. 
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that,  though  approved,  it  certainly  did  not  originate 
with  him.  It  is  proper  to  add,  that  though  the  law  was 
in  the  first  instance  executed,  yet  its  harsh  features  were 
afterwards  relaxed.  In  conformity  to  the  treaty  of  peace 
and  the  recommendation  of  Congress,  the  Legislature 
permitted  the  greater  part  of  the  exiles  to  return.  Thir- 
ty-one were  fully  restored  to  their  property  and  citizen- 
ship, thirty-three  were  disqualified  from  holding  any 
place  of  trust  within  the  State  for  seven  years,  and  they, 
with  eighty-two  others,  were  relieved  from  total  confisca- 
tion, by  paying  twelve  per  cent,  on  the  equitable  value 
of  their  property. 

The  Senate  and  the  House  of  Representatives  returned 
separate  addresses  to  the  Governor,  responding  in  the 
warmest  terms  to  the  sentiments  contained  in  his  speech. 
Each  of  these  addresses  contained,  also,  a  flattering 
personal  compliment,  in  the  assurance  which  it  conveyed 
of  the  entire  approbation  with  which  his  conduct  was 
regarded  by  the  representatives  of  the  people.  Upon 
this  point  there  seemed  to  be  no  dissenting  voice.*  ''  It 
is  with  peculiar  pleasure,"  says  the  address  of  the 
Senate,  "  that  we  take  the  earliest  opi)ortunity  to  present 
to  your  Excellency  our  unfeigned  thanks  for  your 
unwearied  zeal  and  attention  to  the  real  interests  of  this 
country,  and  to  testify  our  entire  approbation  of  the 
good  conduct  of  the  iixecutive  since  the  last  meeting  of 
the  General  Assembly."  The  language  of  the  House  of 
Representatives  was  no  less  flattering.  After  alluding 
to  the  happy  re-establishment  of  law  and  government,  it 
adds:  ''This  auspicious  change  is  in  a  great  degree 
owing  to  the  prudence,  flrmness,  and  good  conduct  of 
your  Excellency.     If  anything  can  add  to  the  sublime 


*  "Above  every  other  trait  of  character,  it  must  redound  to  the  honor 
of  John  Rutledge,  possessing  dictatorial  powers,  that  the  justice  and 
equitable  current  of  his  administration,  never  engendered  the  slightest 
murmer,  nor  gave  birth  to  a  single  complaint.  So  mild,  indeed,  and  con- 
ciliating were  all  his  actions,  that  obedience  went  hand  in  hand  with 
command,  and  the  ardor  of  zeal  seemed  rather  to  solicit  service  than  seek 
the  means  of  avoiding  it." — Garden' 8  Anecdotes.'' 

11 
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and  refined  enjoyment,  which  must  arise  from  your 
Excellency's  own  reflections  on  your  persevering, 
unabated,  and  successful  exertions  towards  rescuing 
your  country  from  the  iron  hand  of  oppression,  be 
pleased,  sir,  to  accept  the  most  sincere  and  unfeigned 
thanks  of  your  grateful  fellow-citizens." 

The  term  for  which  Rutledge  had  been  elected  Gov- 
ernor had  now  expired.  By  an  unfortunate  provision  of 
the  Constitution,  no  person  was  eligible  to  the  oflice  of 
Governor  for  more  than  two  years  out  of  a  period  of  six, 
and  the  State  Tvas  therefore  deprived,  at  this  important 
juncture,  of  his  services,  in  an  oflBce  in  the  tiischarge  of 
whose  duties  he  had  displayed  such  great  capacity.  The 
Legislature  thereupon  proceeded  to  elect  Christopher 
Gadsden,  but  that  veteran  patriot,  who  had  served  the 
State  in  various  stations  for  thirty  years,  declined,  on 
account,  as  he  alleged,  of  the  increasing  infirmities  of  old 
age,  and  being  satisfied  that  the  times  required  the  vigor 
and  activity  of  the  prime  of  life.  He  would  cheerfully, 
he  said,  make  one  of  a  forlorn  hope  in  an  assault  on  the 
lines  of  Charleston,  if  it  was  probable  that  with  the  cer- 
tain loss  of  his  life,  the  citizens  of  South  Carolina  would 
be  reinstated  in  the  possession  of  their  capital.  But  he 
declined  an  office  in  which  he  feared  he  could  render  no 
good  service.  Thereupon,  the  Assembly  chose  the  Hon- 
orable John  Mathews,  who  was  subsequently  one  of  Rut- 
ledge' s  colleagues  on  the  bench,  to  the  oflice  of  Governor. 
They  also  filled  up  the  vacancies  in  the  different  depart- 
ments, and  re-established  civil  government  in  all  its 
branches. 

Mr.  Rutledge  was  not  permitted  to  retire  from  the  ser- 
vice of  the  State.  On  the  termination  of  his  Executive 
duties,  he  was  at  once  elected  a  member  of  Congress, 
and  took  his  seat  in  that  body  on  the  2d  of  May,  1782. 
In  this  situation,  he  was  immediately  called  upon  to  per- 
form an  extraordinary  duty.  The  surrender  of  Corn- 
wallis  at  Yorktown  terminated  the  war  of  Independence ; 
so,  at  least,  it  seemed  to  the  people  and  governments  of 
the  different  States,  and  very  little  further  effert  was 
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made  to  carry  on  the  contest.  Such,  however,  was  not 
the  opinion  of  Congress,  who  manifested  much  solicitude 
on  the  subject.  Fearing  that  the  general  apathy  would 
encourage  Great  Britain  to  recommence  the  contest,  they 
delegated  certain  members  of  their  body  to  make  a  proper 
representation  of  the  public  danger  to  the  respective 
States.  To  this  duty  John  Rutledge  was  assigned,  on 
the  22d  of  May,  1782,  and  in  conjunction  with  George 
Clymer,  he  was  instructed  "to  make  such  representa- 
tions to  the  several  States  southward  of  Philadelphia,  as 
were  best  adapted  to  their  respective  circumstances  and 
the  present  situations  of  public  affairs,  and  as  might  in- 
duce them  to  carry  the  requisitions  of  Congress  into  effect 
with  the  greatest  despatch."  Under  these  instructions, 
it  seems,  the  delegates  were  permitted  to  address  the 
Virginia  Assembly.  The  duty  of  course  devolved  upon 
Rutledge,  and  to  use  again  the  language  of  Dr.  Ramsay, 
he  "  drew  such  a  picture  of  the  United  States,  and  of 
the  danger  to  which  they  were  exposed  by  the  ^  back- 
wardness of  the  particulai'  States  to  comply  with  the 
requisitions  of  Congress,  as  produced  a  very  happy  effect. 
The  addresser  acquitted  himself  with  so  much  ability, 
that  the  Virginians,  who,  not  without  reason,  are  proud 
of  their  statesmen  and  orators,  began  t9  doubt  whether 
their  Patrick  Henry  or  the  South  Carolina  Rutledge  was 
the  most  accomplished  public  speaker."  This  speech, 
so  highly  eulogized,  like  almost  every  other  public  effort 
of  its  author,  has  been  lost.  It  seems  to  have  been  pre- 
meditated, for  Mr.  Rutledge,  in  alluding  to  some  fact  in 
regard  to  it,  during  the  session,  remarked  that  it  was 
delivered  from  ''notes,"  which  he  had  prepared  for  the 
occasion,  but  that  he  had  destroyed  these  notes  imme- 
diately afterwards,  as  was  always  his  custom. 

Rutledge  and  Clymer  set  out  on  this  mission  some- 
where about  the  1  st  of  June.  It  is  probable  that  they 
did  not  go  further  south  than  Virginia,  or  perhaps  North 
Carolina.  Their  instructions  excused  them  from  visiting 
the  States  of  South  Carolina  and  Georgia,  unless  they 
might  "  deem  the  public  exigencies  required."     But  pre- 
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vious  to  leaving  Philadelphia  they  were  directed  to  make 
representations  to  the  State  of  Pennsylvania,  which  no 
doubt  was  done.  What  was  the  success  of  this  mission 
we  believe  remains  unknown.  The  delegates  were  back 
again  in  their  seats,  June  27th,  and  on  that  day  a  brief 
entry  appears  in  the  Journal,  thus:  "Mr.  Rutledgeand 
Mr.  Clymer  having  returned,  made  a  report  of  their  pro- 
ceedings." No  action  seems  to  have  been  taken  upon 
it.  The  important  case  of  the  State  of  Pennsylvania 
against  the  State  of  Connecticut,  was  then  occupying  the 
attention  of  Congress.  Mr.  Rutledge  appeared  in  his 
seat  in  time  to  take  a  part  in  the  deliberation  of  this 
question,  and  to  discountenance  by  his  vote  the  princi- 
ple that  the  representatives  of  either  State  should  be 
allowed  to  sit  during  the  argument  and  decision  of  the 
case.* 

It  was  in  this  Congress  that  Rutledge  first  met  Oliver 
Ellsworth,  then  delegate  from  the  State  of  Connecticut. 
Here,  too,  for  the  first  time,  he  met  another  gentleman, 
who  subsequently  became  still  more  celebrated — James 
Madison  of  Virginia.  Hamilton  of  New  York,  was  also 
a  member  of  this  Congress,  and  Wilson  of  Pennsylvania. 
Besides  these  gentlemen,  he  found  here  three  or  four 
members  of  the  old  Congress,  which  published  the  Dec- 
laration of  Independi3nce  ;  namely,  Dyer  of  Connecticut, 
Clark  of  New  Jersey,  Floyd  of  New  York,  and  Clymer 
of  Pennsylvania.  The  renewal  of  friendly  acquaintance 
and  intercourse  with  men  like  these,  must  have  been 
highly  gratifying  to  Gov.  Rutledge.  They  had  labored 
together  at  the  commencement  of  the  struggle,  and  now, 
at  its  close,  found  themselves  again  united  in  the  com- 
mon cause.  They  could  look  back  with  a  calm  and 
serene  satisfaction  over  the  fearful  struggles  and  perils 
of  tlie  past,  for  the  day  was  at  length  breaking,  and  the 
distant  port  might  be  seen,  far  oft,  through  the  angry 
clouds  and  over  the  raging  sea. 

*  This  case  was  subsequently  referred  to  the  commission  of  judges  ap- 
pointed by  Congress,  on  which  Rutledge  was  named,  but  he  declined  serv- 
ing. 
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But  the  danger  was  not  yet  passed.  The  port  was  not 
yet  gained.  Every  nerve  must  be  strained,  every  rag  of 
canvas  set,  every  man  fit  for  duty  summoned  to  the 
pumps,  to  keep  the  disabled  and  half-wrecked  vessel 
afloat  until  she  could  reach  the  harbor  of  safety.  Drop- 
ping the  figure,  it  is  sufficient  to  remark  here  that  the 
confederacy  rarely  passed  through  a  more  critical  period 
than  during  this  session  of  1782  and  1783.  It  is  true, 
actual  hostilities  had  ceased  with  the  capture  of  Com- 
wallis,  but  the  treaty  of  peace  was  not  concluded  till 
long  afterward.  Every  thing  was  confusion,  doubt  and 
discouragement.  The  confederacy  was  utterly  bank- 
rupt, and  Its  credit  annihilated.  The  public  creditors 
were  unpaid  and  clamorous.  The  army,  so  long  in 
arrear  of  pay,  almost  in  a  state  of  open  mutiny ; — and 
that  able  and  indefatigable  financer,  Robert  Morris, 
whose  genius  in  the  darkest  days  of  the  revolution  had 
from  nothing  created  resources  to  supply  a  bankrupt 
treasury  and  an  empty  army  chest,  was  now,  in  despair, 
about  to  resign  the  superintendence  of  what  was  called 
the  finances. 

This  gloomy  position  of  affairs  served  to  give  a  more 
than  ordinary  degree  of  importance  and  interest  to  the 
deliberations  of  this  Congress  :  and  when  Kutledge  took 
his  seat,  he  found  staring  him  and  his  associates  full  in 
the  face,  this  great  and  momentus  question — a  question 
overshadowing  all  others — one  which  must  be  met  and 
could  not  be  avoided — the  question  of  the  public 
credit. 

In  the  deliberations  upon  this  subject,  Mr.  Rutledge, 
in  conjunction  with  Madison  and  Hamilton,  acted  a  very 
prominent  and  influential  part ;  and  although  his  views 
differed  from  those  of  the  two  gentlemen  last  mentioned 
in  many  respects,  yet  he  finally  concurred  in  the  general 
plan  agreed  upon  as  a  compromise,  and  submitted  by 
Congress  to  the  States.  A  very  brief  statement  will 
serve  to  explain  his  position  and  views  on  this  important 
subject. 

The  articles  of  the  confederation  provided  that  the  gen- 
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era!  treasury  should  be  supplied  "by  the  several  States  in 
proportion  to  the  value  of  all  the  land  within  each 
State,"  etc. ;  but  the  States  had  not  complied  with  the 
requisitions,  and  it  had  been,  as  we  have  seen,  an  object 
of  Rutledge's  mission  to  the  South,  to  induce  the  States 
to  carry  out  the  requisitions  of  Congress.  It  had  been 
found  troublesome,  also,  if  not  impossible  to  settle  the 
proportion  of  contribution  of  each  State  in  this  scale  of 
land  valuation ;  and  the  whole  matter  had  occasioned 
much  warm  debate  and  anxious  deliberation  in  Congress. 
The  subject  of  the  land  valuation,  was  now  referred  to  a 
grand  committee  of  one  from  each  State,  of  which  Rut- 
ledge  was  a  member.  While  the  majority  of  the  com- 
mittee were  convinced  of  the  utter  impracticability  of 
retaining  this  scale  of  contribution,  Mr.  Rutledge  seems 
to  have  favored  it,  and  even  to  have  sustained  it  with 
some  degree  of  pertinacity,  until  finally  overruled  by 
numbers.  The  utter  hopelessness  of  affairs,  and  the 
necessity  of  some  step  to  avert  the  dissolution  of  the 
confederacy,  is  evident  from  some  of  the  proceedings 
before  this  "grand  committee."  Mr.  Peters  proposed 
the  almost  desperate  expedient  of  making  ''further 
applications  for  loans  in  Europe,"  remarking  that 
money  "must,  if  possible,  be  procured  for  the  army." 
Mr.  Madison  seconded  it,  adding  that  "  it  was  expedient 
to  make  the  trial,  because,  if  it  failed,  our  situation 
coxild  not  he  made  xoorseP  A  deputation  from  the 
army  appeared  before  tl>e  committee,  who  communicated 
the  startling  fact  that  unless  some  provision  was  speedily 
made  there  was  reason  to  dread  that  a  mutiny  would 
ensue  ;  and  General  McDougal,  one  of  the  deputies, 
remarked  that  '  the  army  were  verging  to  that  state 
which,  we  are  told,  will  make  a  wise  man  mad."*  The 
deliberations  of  the  •committee  seemed  to  have  resulted 
in  very  little  beyond  the  appointment  of  a  sub-com- 
mittee, consisting  of  Hamilton,  Madison  and  Rutledge, 
to  report  arrangements.     These  various  conferences  and 


♦  Madison  Papers,  Vol.  I.  pp.  256,  257. 
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discussions  were  continued  from  time  to  time  with  no 
definite  result.  On  the  27th  of  January,  1783,  on  Rut- 
ledge's  motion,  Congress  went  into  committee  of  the 
whole  to  consider  the  most  effectual  means  of  restoring 
the  public  credit.  After  a  long  and  apimated  debate, 
and  a  variety  of  propositions  had  been  suggested, 
Rutledge  moved  a  resolution  recommending  to  the 
several  States  to  lay  and  collect  a  duty  of  five  per  cent. 
ad  valorem  on  all  foreign  goods,  and  a  like  duty  on 
prizes  and  prize  goods  condemned ;  such  revenue  to  be 
applied  to  the  payment  of  the  foreign  debt,  the  arrears 
of  the  army,  and  the  future  support  of  the  war,  and  no 
other  purpose  whatever ;  and  that  the  said  duties  so 
paid  by  any  State  into  the  treasury  be  passed  to  the 
credit  of  such  States  on  account  of  its  quota  of  contribU' 
tiaii.  This  was  something  definite  and  positive ;  and  if 
not  the  basis,  was  at  least  suggestive  of  the  plan  finally 
agreed  to  for  restoring  the  public  credit  by  obtaining 
from  the  States  the  right  for  Congress  to  levy  and  collect 
a  tariff  on  foreign  imports.  The  latter  part  of  the 
resolution  was  of  course  waritily  opposed,  and  finally 
voted  down.  The  remaining  part  of  the  resolution,  with 
some  modifications  and  additions,  was,  after  a  debate  of 
more  than  a  month,  reported  to  Congress  by  a  select 
committee  of  five,  to  whom  the  whole  matter  had  been 
referred.  The  report  was  made  on  the  6th  of  March. 
Mr.  Rutledge  was  a  member  of  this  important  com- 
mittee. The  plan  agreed  upon  to  raise  funds  sufficient 
to  restore  the  public  credit  was  that  Congress  should  be 
empowered  to  lay  an  ad  valorem  duty  of  five  per  cent, 
on  certain  foreign  goods,  as  originally  proposed  by  Mr. 
Rutledge — also  a  specific  duty  on  salt,  sugars,  teas, 
wines,  etc. ;  the  avails  of  which  should  be  applied  to  no 
other  purpose  than  the  discharge  of  the  debts  contracted 
by  the  United  States  for  the  support  of  the  war.  And 
the  respective  States  were  also  recommended  to  provide 
some  "substantial  and  effectual  revenue"  to  supply 
their  proportion  of  Si, 500,000  annually  for  twenty-five 
years,  for  a  similar  purpose.     This  plan  of  revenue,  with 
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some  slight  amendments,  passed  on  the  18th  of  April, 
1783,  with  the  unanimous  concurrence  of  all  the  States 
except  Rhode  Island,  and  the  vote  of  Mr.  Hamilton  of 
New  York,  who  was  indissolubly  wedded  to  a  plan  of 
his  own,  which  he  supposed  more  perfect. 

As  respects  the  proportion  in  which  the  States  were 
to  contribute,  a  very  important  amendment  was  pro- 
posed to  the  articles  of  confederation.  The  land  oalv/i' 
tion^  which  we  have  seen  Mr.  Rutledge  strongly  favored, 
was  abandoned,  and  population  adopted  as  the  basis  of 
contribution.  This  amendment  is  not  the  least  interest- 
ing part  of  this  important  act  of  legislation,  inasmuch 
as  it  exhibits  the  origin  of  that  liberal  compromise 
between  the  North  and  South  in  regard  to  population 
and  representation,  which  was  subsequently  embodied 
in  the  federal  Constitution.  Instead  of  the  land  valua- 
tion as  the  basis  of  contribution,  the  amendment  pro- 
posed that  the  charges  which  had  been  incurred  for  the 
common  defence  should  be  defrayed  out  of  a  common 
treasury,  supplied  by  the  several  states  "  in  proportion  to 
the  whole  number  of  white  and  other  free  citizens  and 
inhabitants,  of  every  age,  sex  and  condition,  including 
those  bound  to  servitude  for  a  term  of  years,  and  three- 
fifths  of  all  other  persons  not  comprehended  in  the 
foregoing  description,  except  Indians  not  paying  taxes 
in  each  State."* 

*  The  history  of  this  amendment  is  somewhat  curious.  The  original 
report  of  the  committee  on  the  subject  of  revenue,  made  on  the  9th  of 
March,  1783,  proposed  that  contributions  from  the  States,  instead  of  being 
in  proportion  to  the  talue  oftlie  land,  should  be  in  proportion  to  the  tchoU 
number  of  inluibitanU  ofetery  age,  ttex  ar  condition,  except  Indians.  This  of 
course  was  opposed  by  the  Southern  States,  and  the  compromise  of  three- 
fifths  finally  agreed  to.  In  the  debate  on  this  subject,  March  27th  and 
28th  Mr.  Wilson  of  Pennsylvania  stated  that  the  ratio  of  land  valuation, 
instead  of  population,  had  been  agreed  to  in  the  articles  of  confederation, 
because  of  the  impossibility  of  compromising  the  ideas  of  the  eastern  and 
southern  States  as  to  the  value  of  slaves  compared  with  the  whites.  Mr. 
Clark  of  New  Jersey,  who  had  been  present  at  that  time,  stated  that  the 
southern  States  would  have  agreed  to  numbers  in  preference  to  the  value 
of  hvnd,  if  half  their  slaves  only  should  be  included  ;  but  that  (h^  e(utem 
States  would  not  agree  in  the  propoHifion. 

The  clause  having  been  recommitted,  the  next  morning  after  this  discus- 
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Notwithstanding  Rutledge's  partiality  to  the  land  val- 
uation, we  find  him,  on  this  occasion,  actuated  by  those 
comprehensive  and  statesmanlike  views  of  policy,  and 
that  liberal  spirit  of  concession  which  marked  all  his 
actions,  assenting  to  the  proposition  as  thus  agreed  upon, 
and  cordially  sustaining  the  act  as  matured  by  the  com- 
mittee. I  have  said  that  it  was  a  mutual  concession  and 
a  compromise,  and  the  original  of  that  other  compromise 
which  in  almost  identical  language  is  found  embodied  in 
the  federal  Constitution.  The  committee  appointed  to 
prepare  an  address  to  the  States  to  accompany  the  act, 
consisting  of  Madison,  Hamilton,  and  Ellsworth,  so  also 
viewed  it,  as  appears  by  the  following  passage  in  their 
address:  " The  only  material  diflSculty  which  attended 
it  in  the  deliberations,  of  Congress  was  to  fix  the  proper 
difference  between  the  labor  and  industry  o^free  inlidb- 
Hants  and  of  all  other  inJiabitanis,  The  ratio  ulti- 
mately agreed  on  was  the  eif ect  of  mutual  concession  ; 
and  if  it  should  be  supposed  not  to  correspond  precisely 
with  the  fact,  no  doubt  ought  to  be  entertained  that  an 
equal  spirit  of  accommodation  among  the  several  legisla- 
tures, will  prevail  against  little  inequalities  which  may 
be  calculated  on  one  side  or  the  other.''  Thus  we  see  at 
this  early  period  the  representatives  of  the  North  unit- 
ing almost  unanimously  with  the  representatives  of  the 
South,  in  a  spirit  of  "mutual  concession,"  and  with  the 

aon  the  committee  reported  that  two  blacks  be  rated  as  one  freeman.  The 
report  being  read,  Mr.  Wolcott  was  for  rating  them  as  four  to  three.  Mr. 
Carroll  as  four  to  one.  Mr.  Iligginson,  Mr.  Hoi  ton  and  Mr.  Osgood,  as 
four  to  three.  Mr.  Rutledge  said,  for  the  sake  of  the  object,  he  would 
agree  to  rate  slaves  as  two  to  one,  but  he  sincerely  thought  three  to  one 
"Would  be  a  juster  proportion.  A  question  for  rating  them  as  three  to  tw^o 
-was  then  put  and  lost,  and  the  paragraph  w^as  thereupon  postponed,  it 
appearing  to  be  the  general  opinion,  says  Mr.  Madison  in  his  minutes,  that 
no  compromise  would  be  agreed  to.  Subsequently  Mr.  Madison  remarked, 
that  in  order  to  give  proof  of  the  sincerety  of  his  professions  of  liberality, 
he  would  propose  that  slaves  be  rated  as  five  to  three.  Mr.  Rutledge 
seconded  the  motion.  Mr.  Wilson  said  he  would  sacrifice  his  opinion  on 
this  compromise,  and  the  question  for  five  to  three  passed  in  the  afilrma- 
tive  by  a  vote  of  all  the  States  except  Rhode  Island  and  Connecticut,  and 
Massachusetts  divided. — Madison  Papers,  Vol.  I.  p.  421-4. 
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most  elevated,  liberal,  and  patriotic  views,  agreeing  upon 
a  rule  of  contribution  between  the  different  States 
founded  upon  a  ratio  of  population,  which  was  subse- 
quently adopted  into  the  federal  Constitution  as  the 
basis  of  representation. 

During  this  session  of  Congress,  the  treaty  of  peace 
with  Great  Britain  was  communicated  to  the  House. 
The  conduct  of  the  commissioners  in  violating,  as  it  was 
alleged,  their  instructions,  was  severely  criticised,  par- 
ticularly by  Mr.  Mercer,  a  member  from  Virginia,  who 
declared  that  he  "felt  inexpressible  indignation  at  their 
meanly  stooping,  as  it  were,  to  lick  the  dust  from  .the 
feet  of  a  nation  whose  hands  were  still  dyed  with  the 
blood  of  their  fellow  citizens."  Rutledge  stoutly  de- 
fended the  ministers,  and  maintained  that  the  separate 
article,  which  was  especially  complained  of,  did  not  con- 
cern France,  and  therefore  there  was  no  necessity  for 
communicating  it  to  the  French  minister.  The  debate 
was  warm  and  animated,  and  was  renewed  from  day  to 
day  for  several  days.  On  a  subsequent  occasion  Rut- 
ledge  assumed  bolder  grounds.  He  insisted  that  the 
ministers  had  done  right,  and  had  maintained  the  honor 
of  the  United  States  after .  Congress  had  given  it  up — 
placing  their  justification  on  a  principle  which  no  other 
man  on  the  floor,  perhaps,  would  have  had  the  courage 
and  independence  to  avow,  namely  that  instructions 
ought  to  he  regarded  only  when  tJie public  good  requires 
it.  As  for  himself,  he  remarked,  he  would  never  be 
bound  by  them  when  he  thought  them  improper.  * 

Mr.  Rutledge  shared  very  largely  and  efficiently  in  all 
the  business  of  this  Congress.  He  was  a  member  of 
nearly  every  important  committee,  and  his  name  appears 
frequently  with  those  of  Hamilton,  Madison,  or  Ells- 
worth, on  the  same  committees.  The  journals  show  also 
that  scarcely  any  question  was  decided,  upon  which  his 
vote  is  not  recorded.  He  seems  to  have  served  in  this 
Congress  until  about  the  middle  of  June,  1783,  when 

*  Madison  Papers,  Vol.  II,  p.  410. 
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Mr.  Jacob  Read  having  appeared  as  a  delegate  from 
South  Carolina,  he  returned  home.  A  few  days  after 
:his  period,  Congress  was  surrounded  and  threatened  by 
:he  mutinous  soldiers  from  Lancaster,  and  the  authori- 
ties of  Philadelphia  being  unable  to  protect  that  body, 
it  was  abruptly  adjourned,  to  meet  again  at  Trenton,  in 
KTew  Jersey. 

Rutledge  was  elected  Judge  of  the  South  Carolina 
Court  of  Chancery  in  the  year  1784.  His  associates  were 
John  Mathews*  and  Richard  Hutson.  Tliis  was  under 
the  new  organization  of  the  Court.  Indeed,  up  to  the 
fear  1784,  there  had  been  no  regular  Courts  of  Equity 
in  South  Carolina.  They  had  been  originally  held  by 
the  council  of  proprietors,  and  subsequently  by  the  rep- 
resentatives of  the  royal  authority.  It  was  Somewhat 
remarkable,  that  on  the  formation  of  the  new  Constitu- 
tion in  1776,  this  feature  of  monarchy  was  preserved. 
By  that  instrument  the  Lieutenant-Governor  and  Privy 
Council  were  vested  with  equity  jurisdiction.  This  state 
of  things  continued  until  the  year  1784,  when,  by  the 
passage  of  a  bill  reorgnizing  Courts  of  Equity,  jurisdic- 
tion in  all  cases  of  equity  was  vested  in  a  Chancellor  and 
two  associates.  This  bill  was  drawn  by  Rutledge.  It 
provided  that  each  of  the  three  judges,  or  Chancellors, 
should  hold  a  court  for  the  hearing  of  cause  in  equity, 
with  the  right  to  any  party  to  appeal  from  a  decree 
to  the  three  Chancellors  in  banc.  This  constitution  of 
the  Courts  of  Equity  continued  until  the  year  1808, 
when  two  more  judges  were  added  to  the  Court,  giving 

*  This  true  patriot  and  upright  judge  was  one  of  the  earliest  and  most 
devoted  friends  of  the  liberty  of  his  native  State  and  country.  He  served 
with  distinction  in  the  Continental  Congress,  and  was  a  member  while  the 
subject  was  contemplated,  if  not  agitated,  of  purchasing  peace  with  Great 
Britain  by  the  sacrifice  of  the  Carolinas  and  Georgia.  This  intrigue  was 
strenuously  and  eflfectually  opposed  by  Mr.  Mathews,  supported  by  his 
colleagues,  Mr.  Bee  and  Col.  Eveleigh. 

At  the  expiration  of  Rutledg(;'s  term  as  Governor,  Mr.  Mathews  was 
elected  to  that  office,  and  served  with  great  credit  to  himself  and  profit  to 
the  State.  His  selection  as  Chancellor  was  a  proper  and  deserved  compli- 
ment to  exalted  worth  and  disinterested  services. 
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the  right  of  appeal  from  a  single  judge  to  a  fall  bench  of 
five,  whose  decision  was  final. 

The  first  term  of  the  Court  was  held  at  Charleston,  on 
the  14th  day  of  June,  1784.  All  three  of  the  judges 
were  present.  Many  petitions  w^re  presented,  and  some 
business  transacted,  but  no  causes  were  heard,  and  no 
decisions  made  which  involved  any  principle  of  import- 
ance. At  the  next  term,  held  in  September,  many  im- 
portant cases  were  brought  on  for  argument.  At  that 
time  however,  it  appears  that  decretal  orders  were  made 
without  stating  the  reasons  of  the  Court  in  writing,  or 
the  grounds  of  the  decision,  so  that  very  little  informa- 
tion can  be  drawn  from  a  number  of  the  earlier  cases.* 
The  proceedings  seem  to  have  been  conducted  very  much 
in  the  ordinary  form,  and  upon  similar  principles  with 
the  English  Courts  of  Equity.  From  the  outset,  the 
business  of  the  Court  wiis  transacted  with  the  utmost 
dignity  and  decorum  and  participated  in  by  the  ablest 
members  of  the  South  Carolina  Bar.  A  very  remarkable 
case,  which  created  much  interest,  both  on  account  of 
the  high  character  of  the  parties,  and  the  novelty  of  the 
questions  presented,  was  brought  to  argument  before  a 
full  bench,  at  the  March  term  1785.  About  the  vear 
1766,  Ralph  and  John  Izard,  two  young  men,  heads  of 
collateral  branches,  sprung  from  a  common  ancestor, 
who  early  settled  the  country,  entered  into  an  agree- 
ment that  in  case  either  of  them  died  without  issue,  he 
should  bequeath  the  other  the  sum  of  five  thousand 
pounds  sterling,  for  the  purpose  of  keeping  up  the  name 
and  consequence  of  the  family.  John  Izard  died  with- 
out issue,  and  made  no  such  provision  in  his  will,  but 
left  the  bulk  of  his  property  to  his  sister  Mary,  the  wife 
of  Arthur  Middleton.  Thereupon,  Ralph  Izard  f  filed  a 
bill  against  Arthur  Middleton  as  executor  of  John  Izard, 


*  1  Desaiissure's  Ch.  Rep.  107, 

f  This  gentleman  was  a  delegate  in  the  Continental  Congress,  with  Rut- 
ledge  in  1782-3.  The  defendant,  Mr.  Middleton,  was  also  a  member  of 
the  same  delegation  in  Congress. 
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praying  a  performance  of  the  agreement,  and  the  pay- 
ment of  the  five  thousand  pounds. 

The  novel  case  was  argued  with  consumate  ability  on 
both  sides,  and  by  the  most  eminent  lawyers  in  the  State. 
William  Drayton  and  Judge  Bee,  Edward  Rutledge  and 
Charles  Cotsworth  Pinckney,  were  the  counsel  engaged 
upon  it,  but  neither  the  argument  nor  any  portion  of  the 
evidence  has  been  preserved.  Chancellor  Mathews  pro- 
nounced the  unanimous  opinion  of  the  Court,  dismissing 
the  bill,  partly  for  the  reason  that  such  a  promise  not 
being  reduced  to  writing  was  not  binding,  and  partly,  as 
it  seems  from  a  note  of  the  reporter,  because  the  alleged 
agreement  to  make  mutual  and  corresponding  wills  was 
not  fully  made  out  by  sufficient  positive  and  legal  proof.* 

The  reported  cases,  in  the  decision  of  which  Rutledge 
participated,  are  mainly  collected  in  the  first  volume  of 
Desaussure's  Chancery  Reports  of  South  Carolina,  and 
extended  only  through  about  eighty  pages  of  the  vol- 
ume. I  do  not  find  any  written  opinion  or  decision  by 
Rutledge,  or  indeed,  by  any  of  the  other  judges,  with 
the  exception  of  three  or  four  which  appear  to  have  been 
taken  from  Chancellor  Matthews'  notes.  Rutledge, 
however,  seems  to  have  been  present  on  the  bench,  and 
to  have  participated  in  all  these  decisions  up  to  the  year 
1790,  except  during  the  period  of  his  absence  at  the 
Convention  in  Philadelphia.  The  questions  argued  be- 
fore him  were  precisely  of  the  same  nature  as  those 
which  usually  occupy  the  attention  of  other  Courts  of 
Equity — questions  of  fraud,  of  trust,  of  the  rights  of 
infants  and  married  women,  the  construction  of  wills, 
agreements,  and  other  written  instruments,  the  convey- 
ance and  title  of  lands,  and  indeed  almost  every  other 
question  involved  in  that  extensive  system  of  equity 
jurisprudence  which  had  grown  up  under  the  English 
Chancellors,  and  had  been  transferred  in  its  full  matur- 
ity to  the  colony  of  South  Carolina. 

At  the  new  organization  of  the  Courts  of  law  and 


1  Desaussure's  Reports,  114. 
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equity,  in  the  montli  of  February,  1791,  Rutledge  was 
elected  Chief- Justice  of  the  Supreme  Courts  of  Judica- 
ture of  the  State,  thereby  vacating  his  seat  on  the 
Equity  bench.  His  associates  were  ^danus  Burke,* 
John  F.  Grimke,  Thomas  Waties,  and  Elihu  Hall  Bay, 
the  accomplished  reporter  of  the  Court,  all  of  them 
gentlemen  of  distinguished  legal  attainments,  and  of  the 
very  higliest  character  and  moral  worth.  In  this 
respect,  there  was  a  striking  contrast  between  the 
judiciary  under  the  State  government,  and  the  Colonial 
bench  under  the  appointment  of  the  crown.  When 
Rutledge  was  at  the  bar,  prior  to  the  revolution,  the 

*  Throughout  the  whole  of  the  Revolution,  says  Mr.  Garden,  Judge 
Burke  acted  a  very  conspicuous  part.  He  was  a  steady  and  inflexible 
Patriot  and  zealous  supporter  of  the  laws.  The  people  had  not  an 
advocate  more  ready  to  maintain  their  just  rights,  nor  a  more  prompt 
opponent  whenever  they  manifested  the  slightest  disposition  to  licentious- 
ness. He  always  meant  well,  though  he  frequently  took  an  awkward  way 
of  showing  it,  and  secured  confidence  by  his  unremitted  endeavors  to 
deserve  it. 

Mr.  Garden  relates  several  anecdotes  of  this  eccentric  gentleman,  some 
of  which  exhibit  a  keen  but  rough  and  unpolislied  wit.  Sending  a 
challenge  to  a  person  who  had  grossly  insulted  him,  he  thus  expressed 
himself  :  ''Sir,  I  must  insist  upon  your  giving  me  immediate  satisfaction 
for  having  so  far  imposed  on  me  as  to  make  me  believe  for  a  single 
moment  that  you  were  a  man  of  honor  or  a  gentleman." 

In  those  primitive  days  when  Burke  first  came  to  the  bench,  society,  in 
the  back  settlements,  tolerated  the  practice  of  biting,  gouging  out  eyes,  etc, 
Burke,  wliile  travelling  his  circuits,  was  in  the  habit  of  carrying  pistols  of 
extraordinary  size  and  calibre.  Being  asked  the  reason,  he  replied  :  "As 
the  best  specific  for  the  preservation  of  my  ef /e-siff hi— couniry  frolics  too 
frequently  producing  blindness." 

On  the  day  before  his  death,  being  tapped  for  the  dropsy,  he  asked  his 
physician — ' '  Well,  Irvine,  what  am  I  to  expect ;  is  the  decree  life,  or 
death?"     "Life,   my  good  fellow,"  sjiid  Irvine;  "you  are  an  Irishman, 

and  will  yet  last  a  long  time."     "Then,  by ,"  said  Burke,  *'I  shall  be 

the  first  thing  that  over  lasted  long  in  this  house,  after  being  once  put 
on  tap. 

Burke  was  the  writer,  who,  under  the  signature  o^  Cassius.  attacked  the 
proscriptive  act  of  the  Jacksonborough  Assembly,  and  accused  Rutledge 
of  b(;ing  its  author.  He  was  a  strenuous  opponent  of  the  Federal  Consti- 
tution, but  subsequently  abandoned  his  opposition  and  gave  it  his  full  sup- 
l)ort.  In  ITUU  he  was  appointed  to  the  Chancery  bench,  on  filling  up  the 
vacancies  occasioned  by  the  death  of  ('hancellor  Hutson  and  the  resigna- 
tion of  Chancellor  Mathews. 
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judges  were  mostly  foreigners,  holding  their  commis- 
sions from  the  King.  At  the  opening  of  the  Revolu- 
tion, William  Henry  Drayton  was  the  only  native  South 
Carolinian  on  the  bench,  and  he,  it  seems,  was  there 
only  by  the  temporary  appointment  of  the  Lieutenant- 
Governor,  and  was  actually  superseded  about  the  com- 
mencement of  the  troubles  by  an  Englishman,  named 
Gregory.*  Prior  to  1769  the  Judges  received  no  fee  or 
reward,  and  the  character  of  the  bench,  composed  as  it 
was  mainly  of  gentlemen  of  good  fortunes  and  estates, 
was  comparatively  good.  But  subsequently  to  that 
period,  and  up  to  the  time  of  the  Revolution,  with  some 
few  exceptions,  the  Judges  were  utterly  unfitted  for  the 
station,  either  in  character,  talent  or  learning.  It  is 
stated  of  Chief- Justice  Shinner,  that  he  never  opened  a 
law  book  until  he  was  actually  on  his  passage  to 
America.  Mr.  Garden,  in  his  Anecdotes,  relates  an  oc- 
currence which  gives  us  some  idea  of  the  qualifications 
and  characters  of  these  English  judges.  One  of  them, 
Mr.  Justice  Futerel,  having  sacrificed  too  freely  to 
Bacchus,  at  a  dancing  assembly,  lay  extended  on  a 
bench,  confused  with  liquor,  when,  observing  a  gentle- 
man pulling  off*  his  coat  for  the  purpose  of  changing  a 
waistcoat  that  had  been  accidentally  soiled,  he  leaped 
np,  and  putting  himself  in  a  boxing  attitude,  exclaimed, 
*'0h,  domn  you,  if  you  are  for  that  sport,  Fm  at  home — 
come  on." 

The  character  of  the  South  Carolina  judiciary  was 
redeemed  when  her  native  sons  were  called  to  the  Bench. 
That  pure  and  inflexible  patriot  and  able  jurist,  William 
Henry  Drayton,  as  we  have  seen,  was  the  first  Chief- Justice 
under  the  revolutionary  government.  In  the  discharge 
of  his  duties,  justice  was  administered  with  ''  discerning 
eyes,"  as  well  as  ''clean  hands."  Nor  did  the  judicial 
ermine  lose  in  the  slightest  degree  its  purity  when, 
falling  from  him  and  others  who  had  worn  it  after  him, 
without  spot  or  blemish,  it  rested  upon  the  shoulders  of 
John  Rutledge. 

*  Drayton's  Memoirs,  p.  151. 
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The  first  case  adjudicated  by  Judge  Rutledge  and  his 
associates,  after  liis  appointment  as  Chief-Justice  of  the 
law  courts,  was  in  tlie  Common  Pleas,  at  the  February 
session,' 1791.  It  was  a  prosecution  for  forgery  against 
a  man  named  Welch,  indicted  under  the  assumed  name 
of  Washington.  The  j)unishment  of  the  offence  by  the 
laws  of  South  Carolina,  was  death,  and  the  case,  apart 
from  the  nature  of  the  legal  questions  involved,  attracted 
very  great  interest.  The  prisoner,  after  a  long  and 
deliberate  trial,  had  been  found  guilty  ;  whereupon  hib 
counsel  gave  notice  to  the  Attorney-General  that  they 
intended  to  move  in  arrest  of  judgment.  On  the  9th 
of  March,  1791,  the  motion  was  brought  pn  before  the 
Chief-Justice,  Mr.  Justice  Bay  and  Mr.  Justice  Grimke, 
the  two  former  of  whom  on  that  day,  for  the  first  time, 
took  their  seats  upon  the  Bench.  The  guilt  of  the 
prisoner  had  been  established  by  the  verdict,  and  the 
questions,  of  course,  were  purely  technical  ones,  turning 
mainly  upon  the  sufficiency  of  the  indictment.  An 
analysis  of  the  very  able  argument  in  this  case  has  been 
preserved  in  the  report,*  but  involving,  as  it  did,  ques- 
tions of  law  merely,  and  as  such  interesting  to  the  legal 
profession  alone,  I  shall  not  undertake  to  follow  or 
review  it  in  tliis  place.  On  the  part  of  the  prisoner,  the 
argument  was  conducted  by  Messrs  Holmes,  Lowndes 
and  Hall.  It  being  a  capital  case,  and  very  great  public 
expectations  having  been  raised,  and  no  gentleman  of 
the  Bar  being  willing  to  volunteer  jigainst  the  prisoner, 
the  Attorney-General,  Alexander  Moultrie,  applied  to 
the  Governor  to  have  counsel  assigned,  whereupon  his 
Excellency  api)ointt:'d  Col.  Read,  who  with  the  Attomey- 
Geneml,  argued  the  case  on  behalf  of  the  people.  The 
Chief- Justice  delivered  the  opinion  of  the  Court,  and  it 
is  on  the  whole,  perhaps  the  best  specimen  we  have  of 
his  legal  acumen  and  his  mode  of  treating  a  purely 
technical  question.  He  meets  and  examines  each  point 
taken  by  the  counsel  for  the  defence  with  the  utmost 

*  1  Bay's  South  Carolina  Reports,  120. 
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care  and  attention,  and  \yithal  witli  lawyerlike  precision 
and  accuracy,  and  shows,  by  a  chain  of  unanswerable 
reasoning,  and  of  the  clearest  illustration,  that  the 
objections  raised  are  untenable.  The  <)[)iuion,  in  which 
the  rest  of  the  Court  concurred,  is  amply  fortilied  by 
references  to  the  sources  of  the  common  law,  and  a 
copious  analysis  and  comparison  of  adjud^^'d  cases.  It 
was  more  full  and  cinuimstantial  than  was  usual  with 
the  Chief-Justice,  but  being,  as  ho  remarked,  a  case  of 
gi'eat- importance  to  the  priscmer,  and  the  public  at 
large,  he  considered  it  proper  "  to  state  thus  fjiUy  the 
reasons  upon  which  our  decision  is  founded."  It  is 
scarcely  necessary  to  add,  that  th«*  motion  was  over- 
ruled,  and  the  prisoner  adjudged  to  undeigo  the  full 
penalty  of  the  hiw.  The  Chief-.Fustice  i)assed  sentence 
of  death  upon  him  in  a  very  "  affecting  addr(\ss,''  as  the 
reporter  remarks,  recommending  him  in  ''a  v«M*y  pathetic 
manner  to  emjjloy  that  little  interval  of  life  which 
remained,  in  making  his  peace  with  that  God  whose  law 
lie  had  oflfended." 

I  shall  not  undertaki^  to  follow  the  course  of  Judge 
Rutledge  through  the  four  years  of  Ids  judicial  service  in 
the  law  courts  of  South  Carolina.  His  <lemeanor  was 
dignified,  and  his  manner,  though  s«)mtnvh:it  distant  and 
haughty,  was  courte^ous  to  the  I'nr  as  w<»ll  as  to  his 
brethren  of  the  Hench.  Mis  judgments  wv.w  strictly  im- 
partial, and  most  of  them,  so  far  as  we  can  now  form  an 
opinion  from  such  of  the  cases  as  were  d(M*ided  in  banc, 
and  have  been  report^^d,  were  in  accordanr'o  with  the 
principles  of  tin*  common  law.  iJucli,  for  (»xaniple,  was 
the  judgment  in  one  of  tiie  last  cases  discusscMl  before 
him — the  case  of  the  creditors  of  Scoir  r.v.  Scott — decided 
in  the  spring  of  WXk  and  was  argiietl  with  very  great 
learning  and  ingenuity  by  Col.  Head,  on  the  one  side, 
and  Charles  Cotesworth  IMncknev  on  tlie  other.  The 
question  in  the  case  was  whether  conimission(»rs  in  a  writ 
of  dower  could  assign  a  widow  the,  whole  of  one  of  sev- 
ei'jjl  tracts,  or  whether  they  were  not  })ound  to  give  her 
^>n«*-third  of  each  separate  tract,  llutledge  delivered  the 
12 
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opinion  of  the  court  in  this  case,  and  by  a  very  careful 
exaniinntion  of  old  autliorities  and  the  strictest  legal 
deductions;,  arrived  at  tlie  conclusion,  which  was  con- 
curred in  l)y  his  assotjiales,  that  the  assignment  of 
dow(M*  must  ))e  by  metes  and  l)onds,  and  of  each  tract  of 
land  in  several t  v. 

Most  of  the  i'i»])()rted  cases  decided  by  the  courts  dur- 
ing this  period  involved  questions  of  this  nature — ques- 
tions of  common  law,  the  decision  of  which  was  to  be 
governed  l>y  established  legal  maxims,  and  the  principles 
of  which  were  to  l)e  sought  in  the  c()mnu)n  law  of  Eng- 
land as  it  stood  at  that  time.  Occasionally,  however, 
questions  of  a  more  novel  and  original  character  arose, 
in  whi<*h  the  court  was  h»ft  without  the  light  of  estab- 
lished prin(rii)les,  and  the  authority  of  ancient  prece- 
dents. 

Thus,  at  the  Mav  term,  170J,  in  the  case  of  Eden  es, 
Ijegjne,*'*  we  iind  Rulledire  laving  down  the  rule,  that 
calling  a  man  a  mulatto,  is  a  slander,  ^?/^y'  se,  and  action- 
able. The  reason  assigneil  is,  that  if  true,  *'  the  party 
would  be/  deprived  of  all  civil  rights,  and  moreover  would 
l)e  litible  to  be  tritnl  in  all  cases  under  the  negro  act,  with- 
out tliH  i>]ivilcu-o  of  i\  trial  bv  iurv." 

TIk^  V)ar,  as  w(*ll  as  tlu^  IxmicIi,  at  thisi)eriod,  comprised 
genl]em«»n  of  unii-sual  ability  nnd  eminence  in  their  pro- 
fession. At  the  head  of  these*  stood  Charles  Ct»teswortli 
Pincknryf-  and   Kdward  liutledge,   who  are  found  op- 

■'^  1  l>iiy\  Soiirh  ('."iroliiiti  U^'porls.  174. 

t  'J'liis  ili'.lini^ui^liid  u'l'iillciiiriii  \v;is  ilit*  son  of  C-liarles  Piuckmn',  who 
tut'iitv  ^^:lr^  jH-iov  lo  llu'  lu'voluiidii  Av.'i^  a  .Jiuli^c  of  tho  Colonial  Courts 
iu  soulli  (.'aidliiia.  IltMirniiiL'"  lii*^  M-at  on  llu;  Ix-nc-li.  Judsrr'  Pincknrv  took 
bi-i  two  son^,  CliarU's  ('nt-^v. orili  and  Tlmnias  I'incknov.  to  KnLrlainl,  for 
the  iiurpMsc  di  ciinipklin^-  the  ir  rdiioatiiui.  Uotvirniug  tt>  AnuTica.  and 
beinir  admitted  lo  tlic  Imr,  Cli.-irli^  ('.  Pinekney  entered  upon  tho  practice 
of  hi^  prnlV«»^i(in.  The  nv(>hiti«iiiai  y  nioNenieidsfovuid  in  him  a  warmaud 
decided  atlvtK-ati'.  lie  ^\a^  (■1h>m'Ii  eaptain  in  the  lirst  South  Carol  inn  n*gi- 
menl,  and  wa>  afterwards  pr<«ni(>ii'd  to  tlie  eoniniandof  it.  Subscciiiently 
joininir  General  \Va>hinirlon,  he  was  received  into  the  family  of  the  Com- 
mander in-ehief  as  one  of  his  aids,  .and  was  present  at  tholmttlcsof  Krandy- 
wine  and  Gerniantown.  Iteturninu;  to  South  C-arolimi  on  the  second  iuva. 
bion  of  Sir  Henry  Clinton,  he  was  enlru.*iled  with  the  commaud  of  Fort 
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posed  in  almost  every  case  of  iiuportaiice  ai'<xued  in  the 
Superior  Courts.  The  latter  of  these  .wntleuien  ron- 
tiuued  his  hriliant  and  honorable  career  at  the  bar,  down 
to  the  period  of  his  election  as  chief-nia.iristrate  of  the 
Stat6\  In  addition  to  these  ma  v  be  mentioned  tlie  names 
of  those  eminent  and  able  lawyers,  whcjse  talents  and 
learnin.u- illustrate  the  judicial  re<*ords  of  South  Carolina, 
Head,  Prin,i^le,  Desaussure,  Lowndes,  iloultrie.  Harper 
and  Holmes.  With  the  advantaireuf  theexperiiMice,  the 
learninir  and  the  abilities  of  such  advocates  at  tin*  bar, 
the  hibors  of  the  ))ench  was  r<Mide^red  far  less  arduous. 
Every  im])ortant  (piestion  was  the  subje.*ct  of  full  and 
acurate  <liscussion,  and  was  in  turn  subject(Hl  to  the  most 
Tiirid  and  seven*  f»xaminations  bv  the  jud;:."es  ;  and  it  mav 
•be  ad<led  that  the  authority  of  these  earlier  decisions  in 
the  State  Courts  of  South  Cai'olina,  has  alwavs  been 
received  an<l  tnated  with  the  hiirhcst  respect. 

I)urin;:c  the  period  of  his  service  as  (jue  of  the  (Inincel- 
lors  of  the  State,  and  without  resitrninir  his  i)lace  upon 
the  bench,  Kutled,ir<*  consented  to  serve  as  a  delefrate 
from  South  Carolina  in  the  Convention  which  franuHl  the 
(Constitution  of  the  I'nited  States.  His  colleai^ues  were 
Charles  IMnckney.  Charlc»s  Cotesworlh  Pinckney,  and 
Pierce  IJutler.  The  Conv^^ntion,  althou.u'h  called  foi*  the 
.second  Monday  in  M;\\\  17S7,  did  not  oi'uanize  until  the 

Moiijtrir;  niirl  liaviiiir  Ix.'fn  taken  prisruHT  Jit  tlir  fall  of  C'll:l^l^'^t^ll,  ua^^, 
with  niriiiy  nf  tin-  itm>t  ilisfiiii;iil?,li(;rl  miii<  dI'  SduUi  (".■iruliria.  M'lit  iiilo  i.'.\il(^ 
at  Sr.  Au.L'iHlJiif. 

As  an  ('iili;rhti'in'(l  stal(.'<iiiaii  ami  abli'  lawvcr,  Clciicrnl  IMiu-kncv  ranks 
uijciiU'-ilfMiablv  ;ininnir  tin;  lir^t  nn-n  cf  the  coiiiiirv.  lie  wa^jin  inllncntlal 
nu-nilHT  cif  tin*  (Onvrntlon  which  frann.'«l  tin-  r'ttli-ral  ('nn>titiiti<in.  and 
afirnvan.ls  u\'  the  Stat(.f  Convfiiliun  of  Smilh  Canilina  which  ratilicil  ii.  To 
tin;  clTur1> of  I-*inckncv  an«l  Hn!li'«li:c  niav  In- ailrilniti-il.  in  a  ;rrcat  nnas- 
urc.  the  snc<.*csN  (if  tin- ( "(instil uli(»n  in  the  Stale  nf  South  Carolina,  (icn. 
PiiHrkm-y  was  a]»]>uinl<Ml.  with  .Marshall  ami  (Icrry,  t(»  ni'L-^dcnii**  with 
Friinrc'  in  1T!»S.  At.  the  ehjctiun  of  isiio,  in-  was  one  nf  the  candidates  for 
Prcsidont  and  Vici.'-Prcsidcnr  of  the  I'nited  Stales.  l>v  consiniinL'"  t«)  unite 
hi^  namo  with  that  of  .lelTcr>on.  In*  would  j»robal>ly  h:ive  secured  the  vole 
of  his  State,  whieh  would  have  elected  hini  to  one  of  llw^sc  ilistinLTuishcd 
st^itions.  As  it  turned  out.  however,  the  v(jte  of  South  ('arolina  was  given 
to  Mr.  Burr,  who  tliereupou  was  elected  Vice-President. 
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25th  of  that  niontli.  On  thiit  day,  a  majority  of  the 
States  being  iH^presen ted,  GeorgeAVashington  was  unani- 
mously chosen  President  of  the  C(mvention,  and  was 
condueted  to  tlie  diair  bv  Rol^ert  Morris  and  John  Rut- 
ledge, '^'  when  having  delivered  his  brief  and  modest 
intioductoiy  address,  the  business  of  the  Convention 
eomnienced. 

It  is  impossible  to  look  over  the  list  of  the  members  com- 
prisi]ig  this  august  body,  without  being  deeply  impressed 
with  its  exhalted  charactei*,  its  gi^eat  dignity,  and  its 
commanding  ability.  ^Vith  some  notable  exceptions, 
such  as  .lefl'erson  of  A'irginia,  the  Livingstons,  Clinton 
and  Jav  of  New  York,  and  the  Adamses  of  Massiu^liu- 
setts,  most  of  the  prominent  statesmen  and  civilians  of 
that  day  were  members. f  Among  the  list  are  the  names 
of  three  out  of  theiive  A ssociate-ilustices  of  the  Supreme 
Court  originjilly  ncmiinaled  by  Washington,  namely, 
Rutledg(»  of  South  Carolina,  AVilson  of  Pennsylvania, 
and  Blair  oii  Virginia — the  first  Attorney-General  of  the 
United  States,  Kdmund  Kandolx)h,  and  the  third  Chief- 
Justice,  Oliver  Ellsworth.  Besides  these  eminent  and 
al)le  jurists,  the  American  l>nr  was  ivpresented  on  the 
floor  of  thnt  (Vinventiou  bv  such  men  as  Chancellor 
AVythe  (;f  Virginia,  the  Pinckneys  of  South  Carolina, 
Paterson  of  ^'ew  Jersev,  JjUther  ilartin  of  Marvland, 
and  Jarcd  Ingersoll  of  IVnnsylvaniu. 

The  general  proceedings  of  this  Convention,  forming 
so  i^ronrnuMit  a  ])art  of  the  history  of  the  country,  and 
so  (liM-ply  iiiteiesting  to  t-vei y  American,  are  tolerably 
familiar  to  tli»^  public,  tlin^ugli  the  journal  of  its  iJi'oceed- 
in.iis,  tlit^  brief  minutes  of  IMr.  Yates,  and  the  published 
pnpers  of  Mi'.  .Madison.     It  is  to  be  regretted  that,  the 

^^  Mr.  Jiutlidin-  M (('ruled  llic  iiiotifui  di"  Mr.  Morris,  iioniinalinir  Gen. 
W!i.sliiiii::l(»n  I'n  -i'.lciit.  dl  tlie  C'onvcnlion.  lU-  I'XjM-CftStrd  llie  hope  that  the 
chuicr  wmild  ]»«•  iiiiMiiiiiinu'^.  'I'lu-  i.iri-s(.'iK(.-  of  (icncnil  "VVashiugton,  he 
ol>>(.'r\((l,  l"«>rl«:ult.' aiu' rciiiaiks  ill  r(.'g;ir«l  to  him,  wliich  on  another  occa- 
sion would  Ik*  jirojM  r.  \Va^liinL:t(jn  Avas  Ihciciipon  iiuauinioiisly  chosen, 
l)y  l»all('t.  to  pjr-id(.'  over  I  lie  (.(.juvi'ntion. 

■ 

t  Sonu'  ol"  thrni,  however,  ncviT  allended,  timong  whom  was  Patrick 
Ucnrv  of  Vir;rinia. 
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Convention  liaving  sat  witli  closed  doors,  no  extended 
report  of  its  proceeding's  from  day  to  day  was  taken, 
and  thus  so  tesv  of  these  deeply  interest in<j:  discussions 
remain. 

It  appears  from  tlie  Journal,  as  well  as  from  other 
sources,  tliat  Mr.  Kutledire  was  not  onlv  an  a(*tive,  but 
one  of  the  most  inliuential  members  of  tlie  Convention, 
and  tliat  many  of  his  views  were  adoi)ted  in  the  linal 
comi)romise  of  the  Constitution.  I  shall,  however,  al- 
lude to  the  proceedings  of  this  l)ody,  only  so  far  jis  may 
be  necessary  to  indicate  th<>  general  nature  of  Mr.  Rut- 
ledge's  sei*vices,  and  tlu^  views  which  he  enttM'tained  and 
advocated. 

Immediately  on  the  organization  of  the  Convention, 
Edmund  Randolph,  of  A^irginia,  offered  a  set  of  resolu- 
ticms  embodying  his  idea  of  the  leading  principles  w^hich 
should  be  established  as  thel)asis()f  tlu*  m»w  govern- 
ment. He  accompanied  them  with  an  elaboiate  si)eech, 
in  which  he  admitted  that  thev  were  not  intended  for  a 
Federal  Government,  but  mennt  a  stiong  ro/tsoIifMffd 
unicm^  in  w^hlch  the  idea  of  States  should  be  uearUj  an- 
nihihtted.  Upon  this  point  the  main  and  formidable 
stniggh?  in  tlie  Conventitm  subsecpuMitly  occurred, 
namelv,  as  between  a  Federal  Union  of  \\\i\  States  and  a. 
Consolidated  Government.  Randolph's  ])lan  providtMl 
for  a  national  Legislatun*  to  consist  of  two  branches, 
the  first  to  l)e  elected  by  the  peoi)le  of  the  States  in  pro- 
p'ortion  to  the  quota  of  c(mtribution,  or  th<»  num)>er  of 
free  inliabitants.  and  the  s<»cond  to  l)e  elected  bv  the  first 
bmnch  out  of  persons  ncmiinated  ))y  the  individual  leg- 
islatures. It  provided  also  for  a  national  Kxecntive  with 
a  CoumMl  of  Revision,  and  a  national  .Indicia rv. 

At  the  same  time  the  dral't  of  a  plan  of  Govei-nnnMit 
was  submitted  bv  Mr.  Cliaiies  Pincknev  of  South  (^-iro- 
lina.  This  plan,  it  is  presumed,  bad  re<'eiv(»(I  \\\k\  a[)]>ro- 
bation  of  Rutledge,  and  the  rest  of  the  South  Carolina 
delegation,  although  it  pi'ofessed  to  express  the  individ- 
ual views  of  Mr.  Pinckney  jdone.  Tt  was  more  s])ecilic, 
and  w^ent  more  into  detail  than  the  ])ro])osirions  of  Mr. 
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Kandol])!!,  and  tbou^iili  Ifr.  Pinckney  declaimed  it  was 
])ased  on  similar  pi'incii)les,  yet  tliere  were  some  essen- 
tial points  of  ilifferenre.  Thus  it  defined  and  si)ecilied 
the  XH)wers  which  should  ])e  vested  in  the  new  govern- 
ment— and  this  enumeration  of  powcu's  was  subsequently, 
with  some  additions  and  modifications,  grafted  upon  the 
new  Constitution.  It  provid(nl  also  for  tlie  election  of 
an  executive*  magisli'ate,  with  the  title  of  President  of 
the  Uriitt»d  States,  to  serve  for  a  term  of  years,  and  be 
I'e-eligible,  and  containc^d  various  other  provisions  which  . 
the  Convention  subsequently  approved.  Like  the  Vir- 
ginia plan,  however,  it  c()nt(»mplat(Hl  the  election  of  a 
Senate  bv  the  liou^^e  of  deleuates,  the  senators  to  be 
taken  from  among  the  citizens  of  the  respective  States, 
although  not  nominated  by  the  legislatui'es  thereof. 
Ea(?h  Slate  was  to  Ix*  representetl  in  the  Semite  as  well 
as  in  the  popular  branch,  m  proportion  to  the  ratio  of 
its  pojiulation.  1-pon  this  point,  tliat  is  to  say.  thit 
eiliiidUij  i»f  niyn Htniatiini  in  the  national  legislature, 
the  serious  struggle  in  the  Convention  occurred,  the 
larg<'  States  insisting  u])on  a  rej>resentation  in  botli 
branches  accoiding  to  ])Oi)uIation,  or  wealth,  or  both, 
and  most  of  Ihe  small^M"  States contendini;' as  strenuoiislv 
for  an  equal  re[nesenlation  on  the  part  of  the  States. 
I'jK)!!  this  (juestion  South  Carolina  voted  with  the  larger 
States. 

Pivvious  to  ils  decision,  however,  the  question  as  to 
the  mode  of  rlrction.  the  term  of  service,  etc..  came  up. 
On  tlnwth  of  June,  on  niolion  of  itutledge,  the  (Con- 
vention wpul  into  consideratic^n  of  the  mode  of  electing 
the  second  bianch  of  the  Legislatui'e.  Mr.  Dickinson 
of  Dehiware,  movi^d  that  tlu»v  be  ehost^i  bv  the  le«Msla- 
tures  of  the  Slates,  which  aftiM*  some  debate  was  cai'ried 
unanimously.  Two  oi*  three  d;iys  after,  the  question 
came  u])  as  to  the  mo(h-^  of  a])i)ointing  the  iirst  branch  of 
the  national  Legis]atur(\  Roger  Sherman  was  of  the 
o))inion  that  they  should  W  chosen  in  proportion  to  the 
whole  number  of  inhabitants  in  each  State.  Thereupon 
Putledge  moved  as  an  amendment,  '"that  the  proportion 
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of  representation  oufjht  to  ])e  according  to  and  in  pro- 
portion to  the  contribution  of  eacli  State."  Tliiv^i  njotion 
was  subsequently  postpoiRMl,  and  one  by  Judi^e  Wilson 
adopted,  namely,  that  the  representation  ol'  each  State 
ought  to  l)e  from  the  number  of  its  free  inhabitants  and 
three-lifths  of  all  other  persons,  except  Indians  not  pay- 
ing taxes.  The  i)roposition  prevailed  by  a  vote  of  nine 
States  to  two — New  Jei-se.v  and  Dehiware  voliim*  in  the 

a.  r? 

negative/^  In  re^rard  to  the  jxM'iod  of  stM'vice  of  the 
members  of  the  lirst  br.inch,  Mr.  Shenuan  moved  one 
year,  Mr.  Rutledge  two  y(»ars,  an<l  Mr.  .fenifei*,  with 
whom  Afadison  coin<M(led,  thn^e  V(»ars.  The  latter 
motion  was  carried,  and  it  was  so  c(mtained  in  the  reso- 
lutions subsequently  reported  to  the  House  iVom  the 
Committee  of  the  Whole. 

Immediately  on  the  determination  of  tht»  cpu^stion 
relative  to  the  ratio  of  r(»i)resentatioii  in  tlu*  i)OpuIar 
branch  of  the  national  Legislature,  it  seems  from  the 
J(mrnal,  that  Mr.  Sht^-man,  seconded  by  Mr.  Ellsworth, 
moved  ''that  in  the  second  branch  of  the  national  Le^;- 
islature  each  State  liave  a  vote.''  Theniotion  wms  nega- 
tive<l  l)y  a.  vote  of  six  States  to  live.  Theieupon  >fr. 
Wilson,  vsecr)n(h'd  by  Mr.  Hamilton,  mov(Ml  *'ilmt  the 
right  of  suffrage  in  tht»  second  ])nineh  of  tln^  national 
Legislature  ought  to  be  accoi'ding  to  the  rnie  e>iablisln*d 
for  the  lirst.''  This  was  adopted  by  precisely  the  same 
rehitive  vote.+  Thus,  upon  the  start,  the  advtM'ates  of  a 
strictly  Kedei-al  (Government,  which  should  pr«'ser\'e  tiie 
unity,  identity  and  influence  of  the  res])ecrivt»  States, 
were  overpowered,  and  the  friends  of  a  consolidnted 
national  (lovej'nment,  in  which,  to  use*  the  hmgimg''  of 
Mr.    Randolph,   "the  iden  of  States  should  be   n«'a!ly 


*  lUiodc  I^laud  :ip]HiiiU('(l   no  flflcLTiitcs  to  iIk- (\iii\"fnii.)n.  and  iln    N«\v 
IIaiiii»<hin'  hr-ihIkis  Ikk.I  not  y<t  arrived. 

t  Tin;  follow  inir  is  tin-  vote  on  .Mr.  Wil«^ol^^  mniiou:     )'/..■.* — \Ia^-.i«lju 
setts,  IVniisylvania.  Viri^inia.  N<»rl!i  Carnlina.  Sniith  Cmilina.  <iiM>r'ji.-.  -«i. 

yit}/it — Connt.'fticul,  New   Yoriv.   Nrw  .Ici>ry.    nilawan*.    >f:i!  viand-  -."» 
}lainiltc»ii.  of  New  Vork.  favon-d  tin-  nioiion,  l»ul  lii-i  iwiM-iilirauui'^.  Vatrs 
and  Luu.sjug,  who  wrrc  opik»mh1,  <.*a.st  I  Ik-  vntr  of  tlic  Stall-. 
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annihilated,"'  carried  the  day.  In  this  manner  a  series 
of  resolutions  were  elaborated  in  Committee  of  the 
Whole,  and  re])ortod  to  the  House  as  the  basis  of  the 
plan  of  Fedej-jd  Government  Tliey  were  altered,  amended 
and  modiiied  from  time  to  time,  l)ut  without  essentially 
changing  their  comi)lexi()n,  until,  on  Saturday  the  30th 
of  .lune,  the  ([uestion  again  came  up  on  the  troublesome 
resoluti(m  — '*That  in  th(»  second  l)i*anch  of  the  Lesijisla- 
ture  of  the  United  States,  each  State  should  have  an 
equal  vote/'  L'pou  this  a  stormy  and  highly  exciting 
discussion  arose.  Judge  Wilson  contended  with  gi"eat 
earnestness  against  the  i)roposition.  It  was  sustained 
by  EllswoT'th  with  an  equal  degrt^e  of  zeal  and  ardor, 
and  moreover  with  a  closer  logic.  But  the  Connecticut 
delegate  encountered  a  nioie  formidable  oj^position  in 
the  clear  and  pointed  reasoning  of  Madison,  and  the 
practical  and  plain  common  sense  of  Franklin.  "A 
joiner,"  said  Franklin,  resorting  as  usual  to  one  of  his 
liomely  illustrations,  ''when  he  wants  to  fit  two  boards, 
tak(»s  off  with  his  plane  tin*  uneven  parts  from  each  side, 
and  thus  thev  lit.  I^et  us  do  the  same — we  are  all  met 
to  do  sometliing."  lie  then  proi)osed  the  singular  ex- 
])(»dient  that  in  the  passage  of  general  laws  in  the  second 
bi'anch  of  the  national  Ijeixislature,  each  State  should 
liave  a  right  of  suffrage  in  i)ropoi'tion  to  the  sums  they 
respectiv<-ly  contiibuted,  but  in  all  acts  of  authority  and 
sovereignty  thr  vote  should  be  (»qiuil. 

Tlie  debate  irrew  warm  and  animated,  nav,  even  stormv. 
Ml".  Bedfoi'd  of  l><'Iaware  took  the  fioor,  and  amid  the 
most  intt'use  ^xcitenu'ut,  launched  the  arrows  of  his 
scathinir  invective  and  bitttn*  sai'casm  on  even'  side 
against  the  opponents  of  an  equal  representation.  "Even 
the  diminutive  Slat«*  of  (Tporgia.''  he  exclaimed,  tuj'uing 
to  the  now  hesitating  delegation  from  that  State,  "has 
an  eye  to  hej-  future  wenlth  and  greatness.  South  (Caro- 
lina. ])ull'ed  u])  with  th<^  ])ossession  of  her  wealth  and 
negroes,  and  North  Carolina,  are  all,  from  different 
views,  united  with  the  uivat  Slates.  And  these  latter, 
although  it  is  said  ihey  can  nev(»r,  from  inteivsted  views. 
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fomi  a  coalition,  wf*  find  united  in  one  scheme  of  inter- 
est and  ambition,  notwithstanding  tliey  endeavor  to 
amuse  us  witli  tlie  i»urity  of  their  princi])lesand  the  rec- 
titude of  their  intentions,  in  asserting  that  tlie  Genenil 
Government  must  be  diawn  fi'om  an  equal  rei)resenta- 
tion  of  the  peoph*.     Pretences  to  supjtort  aml)ition  are 

never  wantmg.        ^     *     a     j? 

^''Idonol  trust  yoft^  gcntlemoi.^^  Jle  continued  with 
increased  vehemence — '*  When*  is  your  i)lighted  faith? 
AVill  vou  crush  tlie  smaller  States,  or  must  thev  bt*  left 
unmolested  {  Sooner  than  W  ruine<l,  tJnrv  arv  foreign 
powers  who  will  tnle  u,s  hy  the  hamiy'^' 

The  excitement  was  now  intense.  The  period  api)eared 
to  have  ai)proached  when  the  Convention  was  about  to 
be  dissolved.  As  Mr.  Luther  Martin  subsequently  re- 
marked to  the  Maryland  Legislature,  it  now  seemed 
'*  .scarce  held  together  by  the  strength  of  a  hair."  It  wjis 
a  critical  moment  in  the  history  of  the  country  ;  on  the 
change  of  a  single  vote  the  most  stupendous  issues  were 
susjiended.  In  the  midst  of  the  (*onfusion  and  excite- 
ment of  the  debate,  the  Convention  adjourned  without 
taking  the  question.  Fortunately  an  intervening  Sunday 
afforded  time  for  reflecjtion  and  cool  deliberation.  At  tliQ 
reassembling  on  Monday  morning  the  vote  was  taken  on 
Mr.  Ellsworth's  proposition  for  an  etpuility  in  the  second 
branch.  One  of  the  two  delegates  from  ({<H«rgia  wavered, 
not  from  any  change  of  vit*w.  but  because  of  his  fear  that 
the  Convention  would  dissolve  without  further  action, 
changed  his  vote,  and  thus  divided  the  State.  The  result 
was  five  States  in  favor  of  the  propositifm,  five  against  it, 
and  Georgia  divided.  ''There  was,"  says  Mr.  Martin, 
"a  total  stand,  and  we  did  not  seem  very  likely  to  jn-o- 
ceed  any  further." 

At  this  critical  moment  there  was  found  in  the  Con- 
vention a  sufHcient  number  of  mt»n  of  enlarg(Ml  and 
liberal  views,  to  change*  the  aspect  of  affairs.  South 
Carolina,  generously  and  magnanimously,  stepped  for- 


*  Sir  Yatfs'  MinutL>. 
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ward  as  the  iriediator  between  tlie  larire  and  small  States, 
and  proposed  a  coniproiiiise.  (Jen.  Pinekney  moved  a 
select  eomniittee  of  one  from  each  State,  to  take  into  con- 
sideration both  branclies  of  the  Legislature.  The  extreme 
men  on  botli  sides  hung  back. 

''It  is  attemph.Ml  ngain  to  compromise!''  exclaimed 
Mr.  Martin.  "You  must  give  each  St'ite  an  equal  suf- 
frage, or  oui'  business  is  at  an  end."  Judge  Wilson  was 
equally  ol)stinate  and  dogmatical  on  the  other  side,  and 
did  not  approve  of  tlie  motion  for  a  committee :  and  even 
Madison  observed  that  '*connnittees  only  delav  busi- 
ness/'  and  thought  tin?  mattei*  might  be  decided  on  the 
spot.  Hut  Koger  Sh(»rman  believed  a  committee  was 
'Miec(»ssary  to  set  us  i-iglit.-'  (lov.  Randolph  was  in 
favor  of  its  ai>pointment,  but  considering  the  warmth  of 
debate  exhibited  on  Saturday,  confessed  ''no  great  hopes 
that  an v  uood  will  arista  from  it ; "  and  Mr.  Cferrv,  believ- 
ing  that  accommodation  was  absolutely  necessary,  and 
that  the  world  at  larg«»  t'xix'cted  soniotliing  fi'om  t|ie  Con- 
tion,  was  (l»\sir()iis  of  s(M»ing  "'if  no  concession  could  be 
ma<l(\" 

The  motion  to  api)oint  the  comniittet^  was  carried,  and 
the  meml^t'is  !)allol<Ml  foi*  on  thesi)ot.  John  Kutledge 
was  chostMi  on  bnhalf  <»f  tln^  Stat<M)f  South  Carolina.  Its 
c(»nii)(»*<ition  was,  in  (»th<'r  n»s[)('cts,  also,  singularly  fortu- 
nafc.  Tln'  members  selected  from  the  thi'ee  large  States, 
(MMrvfiom  Massaehusf'tts,  Franklin  from  Pennsvlvania, 
and  >ra>on  from  \'iiuinia,  wcmv  among  the  most  moder- 
ate, librraK  and  eon<'iliat<'i-v  niembei-sof  the  Convention. 
Tlie  foi'iner  of  tlu'se  was  chosen  Chairunin,  and  the  com- 
mit t«'e  immfMliah'iv  comnn'uced  its  deliberations,  the 
Convi'iitioii  having  in  tin*  m«*an  time  adjourned. 

Mr.  Yatrs,  of  JSfw  York,  was  a  member  of  this  com- 
mittee of  ('onf'M^'nce.  and  has  l>rielly  described  its  pro- 
ceedings in  his  minutes.  Ijoth  sides,  it  seems,  at  first 
adheied  to  tlu'ir  oriuijial  positions;  Mr.  Yates  thereupon 
gave  his  vi<'ws  in  detail,  Ik;  ])eing,  as  is  well  known,  op- 
l)osed  to  a  consolidated,  and  in  favor  of  a  strictly  federal 
uni(;n.     These  lemarks,  he  says,  gave  rise  to  the  morion 
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of  Dr.  Franklin  for  the  compromise  wliich  was  snbse- 
quently  agreed  npon,  and  lias  become  the  foundation  and 
corner  stone  of  the  union  of  these  States.  Tn  the  lirst 
branch  of  the  national  Legislature  each  State  should  l>e 
allowed  one  member  for  every  fortv  thousand  inhabit- 
ants,  this  branch  to  have  sole  right  of  originating  all 
money  bills ;  in  the  second  branch,  each  State  should 

t,-  7  7 

have  an  espial  vote.  Such  was,  substantially,  the  re])ort 
of  the  commiUee.  It  was,  said  Mr.  Afadison,  hurvhj 
acrpfiii^cfd  in  by  the  members  of  the  committee  who  op- 
posed an  equality  of  votes,  and  it  was  evidently  (consid- 
ered by  membei*s  on  the  other  side  to  be  a  gaining  of 
their  point.  As  a  compromise  it  was  certainly  the  most 
obvious  one  that  could  have  suggested  itself,  and  i)erliaps 
the  only  one  that  could  have  been  adopted.  Tiie  i)rin- 
ciple  of  representation  according  to  ])oi)ulation  and  num- 
bers established  in  regard  (o  thelii'sr  branch,  secured  the 
larger  States  ;  while  \\\v  equality  of  vot(»s  in  the  second 
biiinch  preserved  the  identity  and  sovereignty  of  all  the 
States.  And  yet  the  compiomise,  as  has  usuiillv  been 
the  case  in  legjird  to  all  the  compromises  of  great 
national  (pu'sfions,  failed  at  liist  to  satisfy  tin*  extreme 
men  of  either  division.  The  report  of  the  coiumittee 
was  received  with  mnnv  marks  of  dissent.  ''Tin*  com- 
niittee  has  exceeded  its  i)owersI*'  exclaimed  Judge 
Wilson.  GouverncMir  Morris  also  wainilv  and  earnestly 
opposed  it.  Tt  is  somewhat  surprisiim-  to  liiid  Mr.  Madi- 
s<.)n  on  the  same  side;  he  was  onlv  restniin<'d  fioiu 
"animadvei'ting  on  the  I'eiKnt/*  by  lli<'  respert  he  had 
for  the  members  of  the  cfiinniittec*.  lie  could  '' sej»  noth- 
ing of  concession  in  it."'*  On  rhe  othei*  hand  some  of 
the  advocates  of  State  sovei-eignty  and  an  e(]nality  of 
re])re.sentation  in  both  bi-andn's,  were  tar  from  satislied. 
Of  this  number  ^Ir.  Luthei- Martin  ot'  Maivland;  while 
so  great  was  the  disgust  of  Messis.  'Sates  and  jjaiising, 
that  thev  h»ft  the  (Convention  and  j'eturned  hc^ne,  coii- 
vinced.  as  they  remai'ktMl   in   their  letter  to  (.governor 


*  S<T  Yiiti's'  Miiinlfs  of  tlu:  ('(uiviiilion. 
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Clinton,  that  no  alteration  Ava.s  to  bo  exi)ectecl  in  the 
pr()]>osf»fl  sy^^^^^n  to  conform  ir  to  their  idens  of  exped- 
iency and  safety,  and  that  -their  ''t'nrther  att^^ndance 
wonld  ho  fruitless  and  nnnvailinu."  Xew  York  was 
therefojv  h*ft  for  the  iv^mninder  of  the  session  without  a 
quorum  on  tlie  ih^or  of  th<»  (-onventicm. 

Hjii>i)y  w:is  it  for  the  eonnliy  that  these  extreme  eoun- 
sels  did  not  jnvvail  ;  -that  tlie  Ccmvention  numbered 
anionjr  its  members  such  m(»n  as  Franklin  and  Washing- 
ton,^"^ Sherman  and  Ellsworth,  ]\ras(»n  and  Rutledge — 
men  who  weie  determined  to  complete  the  great  work 
for  which  they  ha<l  assembl(»d,  and  not  to  separate  until 
that  work  was  done.f  How  and  in  what  manner  it  wa^s 
a<*complished  are  matters  of  history.  Though  intimately 
connected  with  the  public  life  of  the  subject  of  this 
memoir,  a  minute  detail  of  this  lustory  would  lead  me 
beyond  the  limits  and.  obj(»ct  of  the  i)resent  sket<?h.  The 
general  i)osture  of  affairs  in  the  Oonventiim  at  this  most 
criti'-al  period,  has  been  gljuiced  at  for  the  jmrpose  of 
in<licating  the  i)osition  occupied  by  Kutledge  therein, 
and  his  shni'e  in  the  adjustnunit  of  the  nnmientous  ques- 
tion, lliiving  done  thus  much,  1  shall  follow  no  further 
tht^  re.ivulnr  proceedings  of  tlie  ConvcMition,  but  confine 

*  Mr.  LiitluT  M:iriin  in  hh  luUhvas  to  ihc  Marvland  Lcirislaturc;.  com- 
coinpl.iiiis  M)iiu'wh:it  sh;ir]>ly  ol'  the  romliK-t  of  both  Wti>ilunirtoii  and  Frank- 
lin. "  Diirin.ir  tin-<  slniLiL!:!''  to  ])r('Vc'nt  tlu*  hn;r(.'  Stal(?s  from  biivin<r  an 
pi)w«T  in  tl»;'ir  lian«l<i."  he  ^^avs  "which  hul  nt-arlv  terminated  in  a  dinso- 
lulioM  ol'  th«.'  ConviMition.  il  did  not  appear  to  uw  that  nithrr  of  tho.se*iIhis- 
triou**  charartrr-..  tlu'  honoralilc  Mr.  Washinirton.  or  the  President  of  the 
Statt'  <if  INiniMlvania.  was  di^|)os(.'il  to  favor  tlu*  chunif*  of  the  sniaUer 
Slatis.  airain^.1  ihf  nnrhic  sn]><'rioriiy  atteni]»ted  by  the  laru'e  States;  on  the 
oontrarv.  the  hoiiorahh-  I.*re^id«-ni  of  Pennsylvania  wa.s  a  member  of  tbe 
connnittJ-e  of  coiupromisc.  and  tlurr  advocated  tin*  rif/fif  of  tlie  hircx^  StJites 
loan  ineiiiiMlilv  in  bntli  hr.inclie^.  and  onlv  ulihnatcly  conceded  it  in  the 
scciMid  liraiiili.  t>ii  tin-  ])rin(iplc  nf  contiliation.  wlien  it  "was  found  no 
other  tcrni'.  would  be  Mcc(]iri(|.  Thi^.  sir.  1  think  it  my  duly  to  nu'ution. 
for  Ihc  c«»n^id«:;uion  ••f  ihoM  who  cndi-avor  to  ])rop  up  a  dangenHis  jiud 
det'rdivi-  '^v.'Nlt  111  iiv  un  at  naiiirs.'  rtc 

■  • 

4  Mr.  Ma-oii  ol"  Viririnia.  dccland  in  hi^  place,  that  instead  of  returniug 
honir  to  allend  1o  hi';  privalf  alVair^  ■he  would  burv  hi>«  bones  in  tblsoitv 
railuT  than  e\p'i-«i'  lii^  country  to  tin-  cnn.sruuences  of  a  divsolution  of  the 
Convention  wiihoui  anv  thinir  brin-jr  done." 
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myself  to  a  brief  review  of  tlie  partieiilar  S(»rviees  ren- 
dered by  Chancellor  Riitledp:e  in  tin*  Convention,  and 
the  oi)inio(^s  entertained  by  him  in  legard  to  some  of 
the  more  important  subjects  which,  from  time  to  time, 
were  brought  uj)  for  discussion. 

We  have  seen  that  he  was  a  member  of  the  committee 
of  eleven,  which  reported  the  compi'omise  in  regard  to 
the  representation  of  the  States  in  the  national  Le;j:isla- 
ture.  The  high  confidence  reposed  by  the  Convention 
in  his  abilities  and  charneter,  led  to  his  ])eing  selected 
also  to  serve  on  several  other  of  the  most  importtnit  com- 
mittees of  the  Ifouse  a  series  of  i-esolutions  having  been 
agi*eed  to,  after  a  protracted  discnission,  as  the  l»asis  of 
the  proposed  Constitution,  it  was  determined  to  refer 
them  to  a  select  committee  of  live,  for  tlie  purpose  of 
dnif  ting  a  Constitution.  Rut  ledge  was  chosen  chairman 
of  this  committee.  His  associates  were  Randoli»h  of 
Vii'ginia,  Gorham  of  Mnssa(*husetts,  Ellsworth  of  Con- 
necticut, and  Wilscui  of  Pennsylvania.  On  the  6th  of 
August,  1787,  Eutledge  had  the  honor  of  reporting  to 
the  Convention  the  iirst  draft  of  the  Const ilur ion  foj*  the 
United  States.  I  am  not  aware  that  it  can  now  b(»  deter- 
mined that  the  whole  of  this  draft,  or  if  not  tlie  whole, 
what  particular  x>art,  is.  from  his  pen.  It  is  not,  indeed, 
the  Constitution  as  it  was  iinall y  adopted — many  changers 
and  modifications  having  been  mad<\  in  the  discussions 
which  subsequently  look  ])lac(*— but  the  outlines  and 
substantial  i)arts  ai'e  there.  The  preand)l(»  is  ijitlier  I'e- 
markal)le.  It  is  in  precisely  thg  words  of  the  draft  orig- 
inal Iv  vsubmitted  bv  Mr.  Cliai'les  Pinckn(*v :  ''\Vi»  the 
people  of  the  States  of  ^^'ew  Ihinipsliire,  IJIiod«»  Ishmd, 
etc.,  doordain,  declare  and  establish  tliefoIlo\vini>:Consti- 
tution,for  the  government  of  oursclvesand  our  jM)sterily." 
It  is  worthy  of  remark  that  on  the  (|uestions,  s«»p:irately 
taken,  of  agreeing  to  this  ])i'caml)lc,  it  pnsscd  tuntni- 
'niouslyintlufaffirmniUx:-  SubscfpuMitly,  when  the  terms 
of  the  Constitution  had  been  fully  discussed  ;  ..!  agieed 


*  See  Jouruul  of  ConvcDtiou,  August  Ttli,  17;  7. 
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on,  a  (lomiiiittee  of  ilve  was  appointed  to  revise  the  .style, 
and  airan;[^e  the  articles  of  the  Constitution.  This  commit- 
tee consisted  of  ^fr.  Johnson,  iMr.  Hamilton,  Mi-.  Gouvern- 
eur  Morris,  Mr.  Madison,  and  Mr.  King.'*  It  is  said  that 
the  style  and  iinisli  of  the  Constitution  are  to  be  attril>nted 
in  a  ^rrcat  d(»gree  to  the  elegant  pen  of  Mr.  Morris  ;  to  tlie 
same  source,  perhaps,  may  also  be  attributed  the  change 
of  phraseology  in  the  i)reamble.  Instead  of  the  i)reamble 
of  Mr.  Iiutledg(»'s  draft :  "  IfV,  ^//r  pnq)le  of  tin  ^latea.^^ 
etc.,  which,  we  have  seen,  i)assed  unanimously  in  the 
atiinnatlve,  the  (H)nnnittH«M)f  revision  rejKU'ted  the  pre- 
amble: "  \Vv..  lite  pi'.oplc  of  the  United  States^  in  order 
to  f(»rm  a  more  p(»rfect  union,  to  establish  justice,  insure 
domestic  tranquility,"  etc.f 

The  Constitution,  as  reported  by  Mr.  Rutledge,  i>ro- 
vided  for  the  eh^ction  of  a  President  of  the  United  States 
bv  the  national  Lei{;islature,  bv  ballot,  to  hold  office  for 
seven  vt^ars,  and  not  to  be  eligible  a  seccmd  time.  This 
was  a  favoi'ite  ])rop()siti<)n  with  Mr.  Kutledge,  except 
that  instead  of  electing  th<^  Executive  by  the  Legislature, 
he  wished  him  to  be  elected  bv  the  second  bi*ancli  or 
Seiinte  alone.  L'j^on  this  subject  he  avowed  his  opinions 
ill  tlie  t'ouveiitiou  at  a.  vow  (»arlv  dav.  When  the  ones- 
tiou  in  regard  to  the  Executive  iirst  came  u]),  there 
sermed  to  beau  unwilliniruess  on  tlu*  part  of  members  to 
ex]>ress  their  opinion,  and  the  I'esolution  was  about  to  be 
put  without  (lebat(\  liuthMlge  thereupon  arose  and  ani- 
madverted on  the  shyness  of  gentlemen  upon  this  and 
other  subjects.  It  looked,  he  said,  as  if.  they  supjmsed 
themselves  j)ivcluded,  bv  having  franldv  disclosed  their 
opinions,  from  afterwards  changing  them,  which  lie  did 
not  take  to  be  at  all  the  <'ase.  lie  th(»n  frankly  avowed 
that  he  was  in  fa  vol*  of  a  single  person  as  Executive, 
though  he  was  not  for  givinu;  him  the  power  of  war  and 


■"■  J<)urn:il  f)!"  Coiisrinitioii.  ScjiIciiiIht  stli.  ITsT. 

■(  Wms  ilii>  iilti'ratiuii  rciiJinlrd  at  tlie  lime  in  any  otluM"  lijirhr  llinn  as  a 
nu-rr  revision  of  tin-  Ian;riiai;^('.  an<l  Vfr!)al  alt<Tali«)n?  It  has  lu'i'U  ^iiwe 
tlioiidil  si.Lrnilicant  in  its  appliralinn  to  \\w.  ^Tcat  question  of  power  as 
hiMwrcn  till'  federal  GDvernnu'Ut  and  the  States. 
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peace.*    Subsequently,  on  the  same  day,  he  moved  that 

the  Executive  be  eh-»cted  bv  the  secon<l  branch  of  tlie 

• 

LegishUure.  ^fr.  Sherman  was  for  tlie  ai)pointment  by 
the  Legishituit* ;  ^fr.  Wilson  foi*  an  ele<*tion  by  tlie  peo- 
X)le  of  the  States  tlirongli  the  medium  of  ele(*tors :  Mr. 
Ellsworth  of  electors  apjMnnted  by  tlie  Statt*  Legislntnre  ; 
Mr.  Gerry  was  opposed  to  all  these  phnis,  :nid  oftered 
one  of  his  o^^^l,  which  is  certainly  ivmarkable  f(»r  its 
novelty.  He  was  for  giving  to  the  Legislatures  of  the 
States  the  right  to  noNtinofc  candidates,  ami  to  the  elect- 
ors chosen  \fy  the  peoph-  tlu»  ])owi*r  of  oppohtimvui  :  he 
w^as,  however,  not  ch/ar  that  the  ])C()ple  ought  to  act 
directly,  even  in  the  choice  of  electors.  ^  The  question 
of  the  ai)pointment  excited  much  discussion  in  tlu^  C-on- 
vention,  and  much  changt^  of  opinion  was  manifested  in 
regard  to  it.  Mr.  Kutledge,  it  scimus,  did  not  press  his 
proposition  of  an  election  by  the  second  bi'nnch,  l>ut  ad- 
hered strenuously  to  tlie  a])])ointment  Ijv  the  national 
Legislature,  and  the  ineligibility  of  the  Executive  Un-  a 
second  t(Tm.  The  (Vjuvention  at  hrst  sanriioned  this 
mode  bv«a  unanimous  vote.  TIk^  vote  was  subseiiuentlv 
reconsidered,  and  it  was  i-esolved  that  the  n:irional  Ex 
ecutive  should  be  api)ointed  by  electors,  chosen  by  the 
State  Legislature.  This  resolution  wus  nl^o  leeoiisidered, 
and  the  (■onventi(m  again  resolv<Ml  loelcM't  the  Exeeutive 
bv  the  national  Ijemslature ;  that  lie  should  serve  foi' 
seven  years,  and  l)e  in»*Iiuibh'  a  shcoikI  liiiK*.  In  this 
shape  it  went  to  the  committee  of  detail,  and  was  n^- 


*]VL*uliscin  Pitpcrs.  vol.  ii.  p.  7')*.  Guv.  Uniulnljih  >;ir(imoii>l\  (i]i]mim'(1  ji 
iinitv  ill  the  Kxocutivr  mjmi^lnMV. 

IMadisoji  Piipors.  vol.  ii,  \).  770.  Mr.  Gi-rry  in:iy  hr  «  ;i11«m|  iIh-  Si<\\i  s  of 
thi.'  Convfiition.  Ills  iiiiiid  w:is  active  ami  aeuli-.  Imi  soiiu-wii.Mt  l<ui  jdiul 
of  n'lineiiu'iit«  and  aljstniction-;.  lli.s  ]il:in.  ihuiiul)  K>^  :iMil'ui;d  IIkiii  the 
iDiiffriiious  svstem  "wliicli  was  oltt-nMl  in  liDiijipartr  hv  Sirvts,  \\a^  -^till  .-iich 
IIS  iiii^ht  linvf  oriirinatrd  in  thr  brain  of  ilinl  fani<in>  pliilcisnplur.  \vln».  to 
UJSf  hih  own  expression,  liad  "earned  the  seirnt-e  t^\'  pnlitirs  to  prrlVeti(»n."* 

Mr.  Gerry.  thou«rli  r»pj)o<e(l  to  both  nu)nanhy  ami  aristocracy,  uas  in 
favor  of  havin^r  tlie  meinlxTS  of  the  tirst  branch  appointed  by  the  State 
Legishiture,  from  a  certain  number  of  ]ier.son.s  noininalt-d  by  the  peojile  in 
the  respeclive  districts. 
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ported  in  Rutledge's  draft  of  a  Constitution.  Bnt  the 
plan  was  again  altered  by  the  Convention,  which  finally 
agreed  to  the  mode  of  election  as  it  now  stands,  namely, 
by  electors  ai)pointed  in  each  State,  in  the  manner  its 
Legislature  shall  dire(^t. 

Kutledge  was  also  in  favor  of  limiting  the  pow^er  of  the 
Executive,  not  only  in  regard  to  the  question  of  his  right 
to  make  peace  and  declare  war,  but  also  to  some  extent 
in  regard  to  his  authority  to  appoint  to  office.  Thus,  he 
contended  that  the  appointment  of  the  national  Judici- 
ary should  never  be  entrusted  to  one  person ;  *' tlie  peo- 
ple," he  remarked,  *' will  think  we  are  leaning  too  much 
to  monai'chy."  In  his  ophiion,  the  Judiciary  should  be 
chosen  by  one,  or  botli  branches  of  the  Legislature.  He 
thought,  too,  that  there  was  no  necessity  for  establishing 
any  national  tribunal,  excei)t  a  single  supreme  one,  as  a 
kind  of  appellate  court,  the  State  tribunals  deciding  in 
all  cases  in  the  first  instance.* 

Hut  pei'haps  the  opinion  of  w'hich  he  was  the  most 
tenacious,  and  which  he  advocated  with  the  gi*eatest 
eaiiiestness  and  the  utmost  sinceritv  of  conviution,  was 
that  the  proportion  of  i-epresentation  of  each  State  in  the 
national  Legislature  should  not  be  based  u])on  popula- 
tion, but  should  be  in  accordance  witli  the  quota  of  its 
conrribution.  In  sustaining  this  proposition  Mr.  Rut- 
ledire  advjinc^ed  a  verv  extraordiiiarv  doctrine,  namely, 
thiit  pioi)orty  was  the  i)riu('ij>al  ohjrrf  of  sorirfj/^  and 
th(*rei'ore,  the  most  coi'rect  and  just  basis  of  representa- 
tion. This  doctrine  had  l)eeii  tirst  broac^hed  on  the  Uoor 
of  the  ('invention  by  (xoiivcTneui'  Morris,  a  gentlemen  of 
great  brilliancy  and  ncutencss  of  inind,  ns  well  as  vers:i- 
tility  of  tnlenr,  who  lejuuMl  stron.uly  to  the  side  of  aristo- 
cratic insiitiitions  and  ^[overnnienl.f-  ''  Ijife  and  liberty,'* 
said  Ml',  ^^on•is,  ''  wei<'  u»Micrall  v  s:iid  to  be  of  more  value 
thiiu  propei'ty.     An  aerurate  vimv  of  tin*  matter  would, 

*  Miuli.-un  Paiu.-iN.  vnl    ii.  p.  TO'J. 

f  Mr.  MMrri'>  iliil  imt  lic-itatr  to  tivuw  "ll)Mt  his  creed  was  tb;it  there 
iK'vur  was,  nor  evtr  will  ho  a  civilizcMl  .socittty  witlioiii  an  aristocracy.*'—^ 
DtbatcH  ill  Cuneeiithii,  Mmlistm  PinurK,  vol.  ii,  j).  1043. 
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nevertheless,  prove  that  property  was  the  main  object  of 
society.  The  savage  state  was  more  favorable  to  liberty 
than  the  civilized,  and  sufficiently  so  to  life.  It  was  pre- 
ferred by  all  men  who  had  not  acquired  a  taste  for 
property ^'^^  etc.  If  property,  then,  was  the  main  object 
of  government,  certainly  it  ought  to  be  one  measure  of 
the  influence  due  to  those  who  were  to  be  affected  by  the 
government."  To  this  conclusion  Mr.  Kutledge,  in  a 
measure,  assented,  remarking  that  ' '  The  gentleman  last 
up  had  spoken  some  of  his  sentiments  precisely.  Prop- 
erty was  certainly  the  principal  object  of  society ^^^  etc. 
He  thereui)on  moved  that  the  suffrages  of  the  States  be 
proportioned  by  the  sums  paid  toward  the  general  reve- 
nue by  each  State  respectively.  The  proportion,  how- 
ever, found  but  little  favor  in  the  Convention,  and  was 
negatived  by  a  decisive  vote,  South  Carolina  alone  being 
in  the  affirmative.* 

The  views  of  Rutledge  were  freely  and  fully  expressed, 
upon  nearly  every  question  of  importance  which  was 
raised  in  the  Convention.  They  were  always  frank,  bold 
and  indei)endent.  However  erroneous  may  have  been 
some  of  these  impressions,  no  one  will  deny  that  they 
were  the  honest  convictions  of  a  mind  which  endeavored 
to  bring  every  proposition  to  the  test  of  truth.  No  nar- 
row and  partial  views  governed  his  course  of  action.  He 
opposed  with  as  much  earnestness  the  motion  of  a  friend 
and  colleague,  when  he  believed  it  wrong,  as  if  the  propo- 
sition had  proceeded  from  a  part  of  the  confederacy 
whose  interests  were  in  direct  conflict  with  his  own. 
Thus  when  Mr.  Pinckney  moved  to  clothe  the  national 
Legislature  with  power,  "  to  negative  all  laws  passed  by 
the  several  States,  interfering,  in  the  opinion  of  the 
Legislature,  with  the  general  interests  and  harmony  of 
the  Union,"  Rutledge  warmly  ojDposed  tlie  proposition. 
"  This  alone,  if  nothing  else,"  he  exclaimed,  ''  will  danm, 
and  ought  to  damn,  the  Constitution.  Will  any  State 
ever  agree  to  be  bound  hand  and  foot  in  this  manner  J 

*  Debates  in  Convention — Mudison  Piipors,  vol.  ii,  p.  1035. 
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It  is  worse  than  making  mere  corporations  of  them, 
whose  by-laws  would  not.be  subject  to  this  shackle."  * 
And  so,  too,  when  the  same  gentleman  proposed  an 
amendment,  "tjhat  no  act  of  the  Legislature,  for  the 
purpose  of  regulating  the  commerce  of  the  United  States 
with  foreign  powers,  or  among  the  several  States,  should 
be  passed  without  the  assent  of  two-thirds  of  the  mem- 
bers of  each  house,"  Rutledge,  rising  superior  to  mere 
sectional  considerations  and  the  interests  of  the  present 
moment,  opposed  the  motion.  A  navigation  act,  he 
thought,  would  bear  hard  for  a  little  while  on  the  south- 
em  States,  but  as  the  Convention  was  laying  the  founda- 
tion for  a  gi'eat  empire,  it  ought  to  take  a  permanent 
view  of  the  subject,  and  not  look  at  the  present  moment 

only,  t 
It  is,  however,  due.  to  candor  and  the  truth  of  history 

to  say  that  Rutledge  stood  firm  and  unyielding  to  what 
he  esteemed  the  substantial  interests  of  his  section  of  the 
confederacy.  Thus,  though  assenting  to  the  compromise 
proposed  on  the  question  of  representation,  he  refused 
to  yield  to  the  proposal  for  the  immediate  prohibition 
of  the  importation  of  slaves.  The  people  of  North  Caro- 
lina, South  Carolina  and  Georgia,  he  declared,  will  never 
agree  to  the  proposed  Constitution,  unless  their  right  to 
import  slaves  be  untouched ;  and  the  true  question, 
therefore,  he  thought,  was  whether  the  southern  States 
should,  or  should  not,  be  parties  to  the  Union.  Finally, 
he  acceded  to  the  proi)osition  that  the  importation  of 
slaves  should  not  be  i^roliibited  prior  to  the  year  1808 ; 
and  when  Mr.  Madison  moved  the  consideration  of  a 
proposition  for  making  amendments  to  the  Constitution, 
Rutledge  offered  to  add  the  provision,  which  was  adopted 
by  the  Convention,  that  no  amendments  which  should 
be  made  prior  to  1808,  should  in  any  way  affect  the 
clause  of  the  Constitution  relative  to  this  subject. :t 
The  labors  of  the  Convention  were  brought  to  a  close 

♦Madison  Papers,  vol.  iii,  p.  1411. 
t  Madison  Papers,  vol.  iii,  p.  1454. 
i  Madison  Papers,  vol.  iii,  p.  1536. 
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on  the  17th  of  September,  1787.  On  that  day,  we  are 
told,  Dr.  Franklin  rose  with  a  written  speech  in  his 
hands,  which  his  friend,  Mr.  Wilson,  read  to  the  Con- 
vention. It  was  highly  conciliatory.  The  object  was  to 
induce  the  Convention  unanimously  to  agree  to  the  Con- 
stitution as  formed,  or  at  least  to  sanction  it,  proforma^ 
by  the  signature  of  their  names  ;  and  in  order  to  avoid 
the  scruples  of  any  tender  consciences,  he  proposed  the 
following  ambiguous  form:  "Done  in  Convention  by 
the  unanimous  consent  of  the  States  present,  etc.  The 
motion  was  adopted  by  all  the  States  except  South  Caro- 
lina, Gen.  Pinckney  and  Mr.  Butler  dissenting,  which 
divided  the  vote  of  that  State.  Notwithstanding  this 
equivocal  expression  of  assent,  three  of  the  members, 
Messrs.  Gerry  of  Massachusetts,  and  Randolph  and 
Mason  of  Virginia,  refused  to  sign.*  All  the  rest  of  the 
members  present,  including  the  whole  of  the  South 
Carolina  delegation,  then  affixed  their  names,  and  the 
Convention  adjourned  sine  die. 

Rutledge  and  his  associates  returned  to  South  Caro- 
lina, the  firm  and  ardent  champions  of  the  new  Consti- 
tution. Their  labors  and  influence  contributed  doubt- 
less, in  a  very  great  degree,  to  its  ratification  on  the 
part  of  that  State.  On  the  16th  of  January  following, 
the  subject  was  brought  before  the  Legislature,  on  a 
resolution  to  call  a  convention  of  the  i)eople  to  consider 
the  Constitution.  A  long  and  interesting  debate  fol- 
lowed— a  debate  characterized  by  as  much  ability,  per- 
haps, as  any  which  occurred  in  either  of  the  States  on 
this  momentous  question.  The  South  Carolina  Legisla- 
ture, at  tha^  period,  was  a  body  of  the  most  exhalted 
character.     Nearly  every    distinguished    and    eminent 

♦  Messrs.  Yates  and  Lansing,  it  will  be  recollected,  had  left  the  Conven- 
tion. Besides  these  there  were  eleven  other  members  of  the  Convention 
who  had  attended  during  the  session,  whose  names  do  not  appear  affixed 
to  the  instrument.  Among  these  are  Oliver  Ellsworth  and  Luther  Martin, 
the  former  of  whom,  however,  was  accidentally  absent,  as  it  was  well 
known  he  was  warmly  in  favor  of  the  Constitution. — See.  mbsequeni  sketch 
of  EWntorlh. 
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citizen  of  the  State  was  a  member.  Among  them  were 
the  three  Riitledges,  John,  Edward  and  Hugh,  the  Pinck- 
neys,  Kawlins  Lowndes,  Pierce  Butler,  Robert  Barnwell, 
Dr.  Ramsay,  Thomas  Bee,  Judges  Grimke  and  Burke, 
Chancellor  Mathews,  and  many  others  of  equal  respecta- 
bility. The  debate  was  opened  by  Mr.  Charles  Pinck- 
ney,  in  an  elaborate  and  masterly  speech,  explanatory 
of  the  principal  features  of  the  new  Constitution.  The 
discussion  which  followed  soon  developed  the  fact  that 
the  majority,  comprising  most  of  the  intellect  and  talent 
of  the  State,  was  decidedly  in  favor  of  the  ratiJBcationx)f 
the  Constitution.  The  Honorable  Rawlins  Lowndes  was 
the  only  gentleman  of  any  considerable  distinction,  who 
as  the  representative  of  a  minority,  strong  in  point  of 
numbers,  opposed  the  Constitution.  He  conducted  the 
discussion  with  much  ability  on  his  side,  but  was  suc- 
cessfully met  and  answered  by  Mr.  Charles  Pinckney, 
Charles  Cotesworth  Pinckney,  Edward  Rutledge,  Rob- 
ert Barnwell,  and  Chancellor  Matthews,  who  mainly 
conducted  the  debate  on  the  other  side.  Of  course  it 
was  not  to  be  expected  that  with  such  an  overwhelming 
force  against  him,  Mr.  Lowndes  could  make  a  success- 
ful stand.  He  jDressed  his  points,  however,  with  great 
shrewdness,  and  the  utmost  pertinacity.  Chancellor 
Rutledge  did  not  mingle  in  these  debates  to  any  consid- 
erable extent,  believing  the  convention  to  be  the  proper 
place  for  a  full  discussion  of  the  question.  He  took  up 
the  argument,  however,  against  Mr.  Lowndes,  in  regard  to 
the  treaty-making  power  vested  by  the  Constitution  in  the 
Senate,  and  showed  very  clearly  that  no  solid  reasons  could 
be  given  to  justify  thefears  expressed  by  hisopponent,  that 
this  power  might  be  used  to  the  subversion  of  the  laws 
of  the  country  and  the  public  liberty.  Mr.  Lowndes,  far 
from  yielding  the  point,  reiterated  his  proposition,  and 
attem])ted  ro  sustain  it  by  additional  arguments.  This 
again  called  out  Chancellor  Rutledge,  who,  after  declar- 
ing the  pleasuie  with  which  he  had  often  heard  the 
gentleman,  expressed  astonishment  at  his  perseverance 
on  the  present  occasion.     His  obstinacy,  he  remarked^ 
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brought  to  his  recollection  a  friend  to  his  country,  once 
a  member  of  that  house,  who  said :  ''  It  is  generally  im- 
puted to  me  that  1  am  obstinate ;  this  is  a  mistake ;  I  am 
not  so,  hut  hard  to  he  comincedy  Mr.  Lowndes  had 
declared  that  his  own  sentiments  were  so  opposed  to  the 
voice  of  his  constituents,  that  he  did  not  expect  to  be  a 
member  of  the  Convention.  Alluding  to  this,  and  the 
preference  which  Mr.  Lowndes  had  declared  for  the  con- 
federation, the  Chancellor  expressed  the  hope  that  his 
opponent  would  be  appointed,  adding  that  he  "did  not 
hesitate  to  pledge  himself  to  prove  demonstrably,  that 
all  those  grounds  on  which  he  dwelt  so  much  amounted 
to  nothing  more  than  mere  declamation ;  that  his  boasted 
confederation  was  not  worth  a  farthing,  and  that  if  Mr. 
Chairman  was  intrenched  in  such  instruments  up  to  his 
chin,  they  would  not  shield  him  from  one  single  national 
calamity."  Mr.  Lowndes,  however,  does  not  appear  to 
have  been  a  member  of  the  Convention,  and  if  Rutledge 
redeemed  his  pledge,  it  must  have  been  to  some  person  * 
other  than  that  gentleman. 

Notwithstanding  the  great  preponderance  of  talent  and 
influence  in  favor  of  the  Constitution,  the  resolution  call- 
ing the  Convention  was  passed  in  the  Legislature  by  a 
very  close  vote  —  only  one  majority  —  and  it  is  also 
worthy  of  remark,  that  Mr.  Lowndes  himself,  voted  in 
the  affirmative.* 

The  Convention  assembled  at  Charleston  on  the  12th 
of  May,  1788.  Rutledge  was  a  member,  with  both  his 
associates  on  the  bench,  and  nearly  every  gentleman  of 
distinction  and  talent  in  the  State.  The  assembly  was 
composed  of  upwards  of  two  hundred  members,  and  the 
Governor  of  the  State,  Thomas  Pinckney,  was  elected  to 
preside  over  it.  Mr.  Charles  Pinckney  appropriately 
opened  the  deliberations,  as  one  of  the  delegates  to  the 
Federal  Convention.  His  speech,  upon  this  occasion, 
was  a  philosophical  and  statesman-like  exposition  of  the 
nature  of  government  in  general,  a  comprehensive  review 


♦  See  Elliott's  Debates  on  the  Federal  Constitution,  vol.  iv,  p.  303. 
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of  the  governments  of  the  various  States  and  the  princi- 
ples established  therein,  and  a  clear  and  forcible  applica- 
tion of  the  subject  tp  that  new  and  untried  system  which 
the  Federal  Convention  had  agreed  upon.  *  The  discus- 
sion thus  opened  continued  more  than  a  week,  and  it  is 
unnecessary  to  add  that  here,  as  in  every  other  proper 
place  and  on  all  suitable  occasions.  Chancellor  Rutledge 
was  the  eloquent  advocate,  and  the  firm,  unwavering, 
steadfast  champion  of  the  Constitution,  substantially  as 
it  came  from  the  hands  of  its  framers. 

On  the  21st  of  May,  General  Sumpter,  who  was  opi)08ed 
to  the  Constitution,  moved  an  adjournment  of  the  Con- 
vention until  the  20th  of  October,  in  order  to  give  time 
for  further  consideration  This  motion,  after  consider- 
able debate,  was  rejected  by  a  large  majority.  Two  days 
afterwards  the  vote  was  taken  on  the  question  of  ratifi- 
cation, and  carried  in  t}iB  affirmative  by  a  majority  of  76^ 
South  Carolina  accepted  the  Federal  Constitution  and 
took  her  place  in  the  Union.  She  was  thus  assigned  a 
position  speedily  to  realize  the  prediction  of  her  distin- 
guished and  devoted  son,  John  Rutledge,  who  had  de- 
clared, in  reply  to  the  doubts  and  fears  of  his  opponents, 
that  "so  far  from  thinking  that  the  sun  of  this  country 
was  obscured  by  the  new  Constitution,  he  did  not  doubt 
but  that  whenever  it  was  adopted,  the  sun  of  this  State, 
united  with  twelve  other  suns,  would  exhibit  a  meridian 
radiance  astonishing  to  the  world."  f 

On  the  organization  of  the  Federal  Government,  Chan- 
cellor Kiitledge  was  handsomely  complimented  by  his 
native  State,  in  receiving  its  electoral  vote  for  the  office 
of  Vice-President  of  the  United  States — the  vote  of  the 
State  being  cast  unanimously  for  Gen.  Washington  for 
President.  Tliis  circumstance,  of  itself,  is  sufficient  ta 
show  the  high  place  occupied  by  Rutledge  in  the  estima- 
tion of  his  fellow-citizens,  and  that  he  was  regarded  then, 
as  he  had  been  for  years  previous,  and  as  he  continued 
to  be  for  years  subse^Ljuent,  as  among  the  foremost  men. 

*  Elliott's  Debates,  vol.  iv,  pp.  305  to  317. 
t  Elliott's  Debates,  vol.  iv,  p.  299. 
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in  America.  A  higher  compliment,  if  possible,  certainly 
one  more  honorable  to  his  judicial  character,  was  his  ap- 
pointment by  the  President,  and  unanimous  confirmation 
by  the  Senate,  as  an  Associate-Justice  of  the  Supreme 
Court  of  the  United  States,  immediately  on  its  organiza- 
tion, in  September,  1789.  The  name  of  Rutledge  is  next 
in  the  order  of  commission  to  that  of  the  Chief -Justice.* 
Indeed,  it  has  been  intimated  that  the  President  only  as- 
signed the  Chief -Justiceship  to  Mr.  Jay,  ''after  some 
deliberation."  f  This,  however,  I  think  is  incorrect. 
The  "Act  to  establish  the  Judicial  Courts  of  the  United 
States"  was  approved  on  the  24th  of  September,  1789, 
and  the  President  sent  into  the  Senate,  on  the  very  same 
day,  his  list  of  nominations  for  Judges  of  the  Court. 
There  is  very  little  doubt  that  Jay,  above  all  others,  was 
Washington's  first  choice  for  the  Chief- Justiceship,  and 
without  any  "  deliberation ; "  and  as  little  doubt,  per- 
haps, that  if  Jay  had  declined,  the  office  would  then  have 
been  tendered  to  Rutledge ;  in  which  event,  it  is  more 
than  probable  that  Chancellor  Livingston  would  have 
been  the  selection  from  New  York  for  a  seat  upon  the 
bench  of  the  Supreme  Court. 

Mr.  Rutledge  was,  as  we  have  seen,  at  the  time  of  his 
api)ointment,  one  of  the  Chancellors  of  the  State  of  South 
Carolina.  In  the  introduction  to  Desaussure's  Chancery 
Reports,  it  is  stated  that  he  continued  to  hold  this  office 
till  his  appointment  in'  February,  1791,  to  the  Chief- 
Justiceship  of  South  Carolina.  If  this  be  so  he  must 
have  held  the  Chancellorship  and  his  appointment  under 
the  Federal  Government  concurrently,  for  it  does  not  ap- 
pear that  he  resigned  his  office  as  Associate-Justice  of 
the  Supreme  Court,  until  after  his  appointment  to  the 
Chief-Justiceship  of  South  Carolina.  Thomas  Johnson 
of  Maryland,  who  succeeded  Judge  Rutledge  on   the 

*By  the  Judiciary  Act,  tlie  Judges  were  to  take  precedence  according  to 
the  dates  of  their  respective  commissions.  The  commission  of  Judge  Rut- 
ledge is  dated  the  26th  of  September;  thai  of  Judge  Cuslung  the  27th; 
Judge  Harrison  the  28th;  Judge  Wilson  the  29th,  and  Judge  Blair  the  JJOtli. 

f  See  Preliminary  Notes  to  Wharton's  State  Trials. 
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bench  of  the  United  States  Supreme  Court,  was  appointed 
and  took  his  seat  at  the  August  term,  1791,  so  that  the 
latter  must  have  held  this  place  up  to  that  time.    During 
the  short  time,  however,  which  elapsed  between  his  ap- 
pointment and  resignation — a  period  of  less  than  two 
years — it  is  not  probable  that  he  performed  much  active 
service.    The  courts  were  then  in  the  process  of  organi- 
zation, and  very  little  business  could  have  been  trans- 
acted at  this  early  period,  either  at  the  Circuits  or  in  the 
Supreme  Court.    We  have  seen  that  Judge  Rutledge  was 
not  present  at  the  organization  of  the  Supreme  Court, 
February  term,  1790,*  nor  indeed  does  it  appear  that  he 
was  present  at  either  of  the  two  following  terms.     It  is 
not  unlikely  that,  with  the  assistance  perhaps  of  Judge 
Iredell,  he  held  the  Circuit  Courts  for  the  southern  cir- 
cuit, comprising  the  States  of  South  Carolina  and  Geor- 
gia, and  North  Carolina  on  the  accession  of  that  State  to 
the  confederacy  ;  but  I  do  not  find  any  thing  of  special 
importance  relative  to  this  portion  of  his  judicial  career. 
If,  as  Mr.  Desaussure  states,  Judge  Rutledge  continued 
to  hold  the  office  of  Chancellor  during  this  period,  he 
must  have  held  it  nominally,  merely,  and  without  render- 
ing any  active  duties.     The  last  case  1  can  find,  in  which 
he  sat  on  the  bench  as  Chancellor,  is  at  the  Dfecember 
term,  in  the  year  1789.     Every  other  reported  case  down 
to  the  period  of  his  resignation,  seems  to  have  been  de- 
cided in  his  absence  by  his  associates,  Chancellors  Hutson 
and  Mathews. 

The  politics  of  Judge  Rutledge  had  been  of  the  Federal 
stamp  ;  that  is  to  say,  he  had  been,  as  we  have  already 
seen,  ardently  and  zealously  in  favor  of  the  Federal 
Union,  upon  the  principles  embodied  in  the  Constitution; 
and  he  had  been  also  classed  with  the  leading  Federalists 
of  that  day,  who  sustained  the  administration  of  Presi- 
dent Washington.  He  was  now  to  separate  from  his 
party  upon  a  vital  and  important  question.  It  was  in 
regard  to  the  celebrated  treaty  of  Mr.  Jay,  which  I  have 


*  Sec  Life  of  Jay,  ante,  page  47. 
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alluded  to  in  the  preceding  sketch  of  that  gentleman. 
The  course  taken  by  Rutledge  in  this  matter,  is  by  no 
means  remarkable.  His  prompt,  fearless,  and  independ- 
-ent  action  in  opposing  the  treaty,  was  precisely  what 
might  have  been  expected  from  a  haughty  but  chivalric 
temper,  and  a  mind  not  slow  to  forget  a  wrong  or  resent 
an  injury.  Two  opposite  sentiments — passions  they 
might  be  called — had  taken  deep  root  in  his  breast,  and 
strongly  influenced^  if  they  did  not  absolutely  control 
his  political  views  and  actions;  namely,  antipathy  to 
England,  nourished  as  it  was  by  the  bitter  and  undying 
memory  of  past  wrongs,  and  love  for  his  own  people  and 
the  gallant  State  of  his  birth.  And  surely  no  man  ever 
had  cause  to  love  England  less,  or  South  Carolina  more. 
It  is  no  wonder,  therefore,  that  Rutledge  should  have 
opposed  and  denounced,  with  passionate  earnestness, 
this  treaty,  regarding  it  as  he  did  both  as  an  un- 
worthy concession  to  the  grasping  policy  of  England, 
and  as  an  unjust  sacrifice  of  the  rights  and  inter- 
ests of  that  portion  of  the  confederacy  to  which  he  be- 
longed. The  opposition  of  such  men  as  Rutledge  and 
Pinckney  struck  the  friends  of  the  treaty  with  astonish- 
ment and  dismay.  Nor  was  it  a  lukewarm  opposition  ; 
he  entered  into  it  as  he  had  done  into  the  revolutionary 
struggle  in  his  native  State,  with  all  the  warmth  and 
ardor,  all  the  energy  and  impetuosity  of  his  temper. 
This  is  manifest  by  the  strong  language  used  by  some  of 
the  prominent  Federalists  of  the  day,  in  opposition  to 
his  appointment  as  Chief- Justice.  Oliver  Ellsworth  re- 
marks in  a  letter  to  Mr.  Wolcott:  *'That  E.  R.  (Edward 
Rutledge)  should  not  act  at  all,  is  less  surprising  than 
that  J.  R.  (John  Rutledge)  should  act  like  the  devil.  I 
wait  for  the  unravelling,  when  more  is  to  be  known." 

But  the  composure  and  firmness  of  Washington  raised 
him  above  all  party  or  personal  considerations.*    Sus- 

*  President  Adams  very  complacently  contrasts  his  own  policy  in  regard 
to  appointments  to  office  with  that  of  Washington.  In  a  letter  to  Wolcott 
he  says:  "  Washmgton  appointed  a  multitude  of  Democrats  and  Jacobins 
of  the  deepest  dye.     I  have  been  more  cautious  in  thin  respect, ''  etc. 
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tained  by  the  majestic  strength  of  his  own  character, 
and  relying  with  a  just  confidence  upon  the  suggestions 
of  his  own  judgment  and  the  instincts  of  his  own  noble 
nature,  he  stood  unmoved  amid  the  Avar  of  faction,  and 
was  deaf  alike  to  the  dark  hints,  and  the  open  remon- 
strances of  those  who  desired  to  defeat  the  nomination. 
Without  a  moment's  hesitation,  and  with  scarcely  an 
intimation  of  his  purpose  to  his  cabinet,  on  the  resigna- 
tion of  Judge  Jay,  he  tendered  to  Rutledge  the  vacant 
Chief- Justiceship.     His  letter  of  appointment  is  both  cor- 
dial and  respectful ;  ^nd  bears  honorable  testimony  alike 
to  the  greatness  of  the  mind  that  conceived  it,  and  the 
character  of  the  man  to  whom  it  was  addressed.    It  bears 
date  at  Philadelphia,  July  1,  1796,  and  is  as  follows : 

"  Dear  Sir  :— Your  private  letter  of  the  18th  ultimo, 
and  Mr.  Jay's  resignation  of  the  office  of  Chief- Justice 
of  the  United  States,  both  came  to  my  hands  yesterday. 
The  former  gave  me  much  pleasure,  and  without  hesi- 
tating a  moment,  after  knowing  you  would  accept  the 
latter,  I  directed  the  Secretarj'^  of  State  to  make  you  an 
official  offer  of  this  honorable  appointment ;  to  express 
to  you  my  wish  that  it  may  be  convenient  and  agreeable 
to  you  to  accept  it ;  to  intimate,  in  that  case,  my  desire, 
and  the  advantages  that  would  attend  your  being  in  this 
city  the  first  M(mday  in  August,  at  which  time  the  next 
session  of  the  Supreme  Court  will  commence ;  and  to  in- 
form you  that  your  commission  as  Chief- Justice  will 
take  date  on  this  day,  July  1st,  when  Mr.  Jay's  will 
cease,  but  that  it  would  be  detained  here  to  be  presented 
to  you  on  your  arrival. 

"  1  shall  only  add  that  the  Secretary  will  write  to  you 
by  post  and  l)y  a  water  conveyance  also,  if  there  be  any 
vessel  in  this  liarl)or  which  will  sail  for  Charleston  in  a 
few  (lays,  and  that  with  nuu^h  sensibility  of  your  good 
wishes,  and  an  assurance  of  the  sincerest  esteem  and 
regard,  I  am,  my  dear  sir,''  etc. 

Rutledge  accepted  the  appointmt^nt  so  handsomely 
tendered,  and  immediately  set  out  for  Philadelphia.  He 
arrived  in  time  to  take  his  seat  as  Chief- Justice  in  the 
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Supreme  Court  at  the  commencement  of  the  August 
term  of  the  same  year. 

In  the  mean  time  rumors  of  the  appointment  had  got 
abroad,  and  the  leading  Federalists  who  were  enlisted 
in  carrying  through  the  Jay  treaty  did  not  scruple  to 
express  their  dissatisfaction.  ''To  my  astonishment," 
writes  the  Secretary  of  the  Treasury,  Wolcott,  to  Ham- 
ilton, July  28,  1796 :  "To  my  astonishment  I  am  recently 
told  that  John  Rutledge  has  had  the  tender  of  the  office 
of  Chief- Justice.  By  the  favor  of  Heaven  the  commis- 
sion is  not  tendered,  and  now  I  presume  it  will  not  be ; 
hvt  7tow  near  ruin  and  disgrace  has  the  country  been .'" 
A  sentiment  in  which  Hamilton  very  cordially  concurred, 
as  is  evident  from  his  reply  a  few  days  after :  ''I  find  it 
is  true  that  John  Rutledge  has  been  invited  to  be  Chief- 
Justice,  but  he  is  not  commissioned,  and  I  must  presume 
he  will  not  be  after  his  late  conduct."  Indeed  to  such 
an  extent  did  party  feelings  carry  that  uncompromising 
Federalist,  Wolcott,  that  he  does  not  hesitate  in  one  of 
his  letters  to  Hamilton  to  stigmatize  Rutledge  as  "a dri- 
veller and  a  fool,"  and  even  to  cast  obliquely  a  reflec- 
tion on  the  President  himself.*  Others  of  the  Federal- 
ists, however,  were  more  moderate  in  their  expression 
of  their  opinion.  Mr.  EUsworthy  who  disapproved  the 
api>ointment  merely,  remarks  :  "  With  regard  to  Mr. 
Rutledge,  it  certainly  was  difficult,  after  he  had  come, 
not  to  commission  him.  If  the  evil  is  without  remedy, 
we  must,  as  in  other  cases,  make  the  best  of  it." 

A  leading  Federal  member  of  Congressf  about  the  same 
time  writes: — ''Many  of  the  advocates  for  the  present 
measures  are  hurt  by  Mr.  Rutledge' s  appointment,  and  are 
unable  to  account  for  it,  but  impute  it  to  want  of  infor- 
mation of  his  hostility  to  the  government,  or  some  hid- 
den cause  which  justifies  the  measure.    We  shall  be  loth 

*  The  same  gcntieman  characterizes  one  of  Edward  Livingston's  tinest 
speeches  in  the  House  of  Representatives  as  "rant."  The  high  terms  in 
which  Chief-Justice  Marshall  speaks  of  Rutledge *s  abilities  are  in  strong 
contrast  with  the  petulant  and  contemptuous  language  of  Wolcott.  He 
caU  him  "a  gentleman  of  vigor  and  talents;  a  gentleman  of  great  talents 
and  decision,"  etc.     See  1  Marshall's  Washington,  p.  72-297. 

t  Chauncey  Goodrich. 
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to  find  that  faction  is  to  be  courted  at  so  great  a  sacrifice 
of  consistency."  Remarks  like  these,  from  compara- 
tively moderate  men,  alike  unjust  to  the  motives  of  the 
President,  and  to  the  character  of  Judge  Rutledge,  will 
serve  to  show  the  state  of  party  feeling  at  the  time.  It 
must  be  added  that  tlie  appointment  had  not  been  made 
in  consequence  of  a  "want  of  information."  Rutledge' s 
position  in  regard  to  the  treaty  was  well  known ;  indeed 
it  is  said  that  Washington  had  from  the  outset  fully 
weighed  the  objections  that  would  be  made,  had  antici- 
pated the  opposition  of  members  of  his  cabinet,  and 
therefore  had  given  them  no  intimation  of  his  intentions. 
He  certainly  could  not  have  anticipated  the  extraordi- 
nary course  subsequently  taken  by  those  claiming  to  be 
the  peculiar  friends  of  his  administration  in  the  Senate, 
and  who  undertook  to  correct  his  error ^  by  refusing  to 
confimi  the  nomination. 

The  newspapers  of  the  day  in  the  Federal  interest,  in 
like  manner,  censured  the  appointment  in  the  strongest 
terms.  Rutledge' s  opposition  to  the  Jay  treaty  was  no 
secret.  It  was  a  jmblic,  bold,  and  energetic  opposition, 
and  from  the  character  and  standing  of  the  man,  it  at- 
tracted the  attention  of  the  whole  country.  About  the 
time  his  appointment  as  Chief-Justice  became  known, 
the  news  was  received  at  the  North  of  a  large  and  enthu- 
siastic meeting  held  at  Charleston,  July  16,  1795,  to  de- 
nounce the  treaty.  General  Gadsden,  Judge  Mathews, 
and  other  eminent  citizens  took  the  lead  at  this  meeting, 
and  among  others  Rutledge  addressed  it  Avith  more  than 
his  usual  animation  and  vehemence  in  condemnation  of 
the  treaty.^    A  pretended  report  of  this  speech  found  its 

*  It  was  iu  reference  to  tins  speech,  doubtless,  that  his  name  is  mentioned 
in  the  "elegant  lines"  (as  they  are  called  by  a  Federal  newspaper  of  the 
day)  which  introduce  a  summing  up,  or  peromtion  of  "the  Echo,"  pub- 
lished at  the  time  in  the  Connecticut  "  Courant,"  commencing  thus  : 

**  Oil.  Washington!  how  stands  thy  dauntless  breast? 
Do  scenes  like  these  disturb  thy  mighty  rest? 
Thougii  Charleston  mob,  like  lice  in  Egypt,  swarms; 
Though  Rutledge  rages,  and  though  Pinckney  storms; 
Though  ihUvu  and  Livingston  with  patriot  ire 
Commit  the  accursed  paper  to  the  fire,"  etc.,  etc. 
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way  into  the  pai)er8,  and  some  expressions  in  it  were 
criticised  with  great  severity.  Nor  was  this  all.  There 
were  those  who  did  not  hesitate,  under  the  protection  of 
anonymous  newspaper  publications,  to  attack  not  only 
the  political,  but  the  private  character  of  the  Chief- 
Justice.  In  the  "Columbian  Centinel,"  a  Federal  paper 
published  at  Boston,  an  anonymous  letter  appeared, 
August  26, 1796,  under  the  signature  of  '  *  A  real  Republi- 
can," addressed  to  Judge  Rutledge,  and  filled  with  the 
most  bitter  and  violent  denunciation.  This  letter  alludes 
to  his  "mounting  a  hogshead,  haranguing  a  mob  assem- 
bled purposely  to  reprobate  the  treaty  and  insult  the  Ex- 
ecutive of  the  United  States."  In  regard  to  his  office  of 
Chief- Justice,  the  writer  very  considerately  advises  him, 
"if  he  would  save  himself  from  disgrace,"  to  decline  the 
appointment.  After  some  severe,  and  even  savage,  com- 
ments upon  his  pecuniary  situation  and  financial  embar- 
rassments, the  author  of  this  letter,  apparently  stimulated 
by  his  own  passions  to  redoubled  virulence,  insinuates, 
"from  common  report,"  charges  against  Rutledge' s 
morals  and  habits  too  gross  to  be  here  repeated.  An 
able  and  candid  vindication  by  "a  South  Carolinian," 
who  describes  himself  as  differing  from  the  Chief- Justice 
in  opinion  upon  the  treaty,  appeared,  a  few  days  after, 
in  the  same  paper.  If  Judge  Rutledge  is  embarrassed  in 
his  affairs,  the  writer  says,  it  is  because  his  fortune  had 
been  freely  sacrificed  in  the  service  of  his  country ;  but 
the  Constitution  does  not  demand  fortune  as  a  qualifica- 
tion of  the  Chief-Justiceship.  The  great  legal  ability, 
and  the  eminent  fitness  of  Judge  Rutledge  for  the  office, 
are  dwelt  upon  with  force  and  becoming  dignity.  It  is 
but  justice  also  to  add  that  while  the  writer  assumes  that 
"his  private  character  has  nothing  to  do  with  his  official 
uprightness,"  yet  he  indignantly  remarks,  "even  that 
defies  the  tongue  of  calumny,  although  '  a  Real  Repub- 
lican '  would  hint  at,  he  says  not  what,  to  excite  a  sus- 
picion against  it."* 

*  The  reply  to  this  vindication  in  the  "  Centinel  "  of  Sept.  5,  1795,  seems 
to  disclose  the  real  motive  of  this  personal  attack  on  Rutledge.     It  evi- 
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These  attacks,  however,  as  is  usual  in  such  cases,  ap- 
pear to  have  produced  very  little  or  no  impression.  Nor 
did  they  operate  in  that  quarter  toward  which  perhaps 
they  were  more  especially  directed — the  mind  of  the 
President.  The  confidence  of  Washington  seems  to  have 
continued  unabated.  During  Rutledge's  stay  in  Phila- 
delphia, at  the  August  session  of  the  Supreme  Court,  he 
was  invited  to  dine  with  the  President ;  and  this  circum- 
stance is  mentioned  even  by  the  "Centiner'  as  "evincive 
of  cordiality  between  these  two  distinguished  characters, 
notwithstanding  any  difference  of  political  sentiment  be- 
tween them."  But  a  stronger  evidence  that  the  mind  of 
Washington  was  not  influenced  by  these  combined  as- 
saults, and  that  his  confidence  in  the  fitness  and  capacity 
of  the  Chief- Justice  remained  unshaken,  is  found  in  the 
fact  that  notwithstanding  this  outside  pressure,  he  reso- 
lutely adhered  to  his  original  purpose,  and  on  the  oi)en- 
ing  of  Congress  sent  in  the  name  of  Judge  Rutledge  to 
the  Senate  for  confirmation  in  the  office  of  Chief- Justice. 

Chief- Justice  Rutledge  presided  in  the  Supreme  Court 
at  the  August  term,  1795.  There  are  only  two  reported 
cases  at  this  term.  In  the  decision  of  both  of  them  the 
Chief -Justice  took  part,  but  in  neither  of  them  does  he 
assign  the  reasons  upon  which  his  judgment  is  based. 
Each  of  these  cases  involved  a  question  of  jurisdiction. 
The  first  *  was  a  motion  for  the  prohibition  to  the  Dis- 
trict Court  of  Pennsylvania,  restraining  that  Court  from 
assuming  jurisdiction  in  the  case  of  a  libel  filed  for  dam- 
ages against  the  Cassius^  an  armed  vessel  belonging  to 
the  French  republic,  which  had  captured  an  American 
vessel  on  the  high  seas.  The  vessel  which  had  been 
captured  by  the  Cassius  had  not  been  brought  within 
the  jurisdiction  of  the  United  States  ;  but  had  been  sent 
to  St.  Domingo  and  condemned  there  as  a  prize.  The 
question,  argued  by  Mr.  Dallas  in  support  of  the  motion, 
was  whether  under  such  circumstances  the  District  Court 

dently  came  from  a  warm  and  indiscreet  friend  of  Jay,  of  whom  Rutledge 
was  said  to  have  spoken  very  harshly  in  his  Charleston  speech. 
♦  United  States  vs.  Peters,  District  Judge,  3  Dallas,  120. 
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had  cognizance  of  the  matter.  In  granting  the  motion ' 
the  Chief- Justice  delivers  his  opinion  in  his  usual  terse 
and  laconic  style,  stating  simply  the  conclusion  arrived 
at  without  assigning  any  reason  for  the  decision.  "  We 
have  consulted  together  on  this  motion,  and  though  a 
difference  of  sentiment  exists,  a  majority  of  the  Court 
are  clearly  of  the  opinion  that  the  motion  ought  to  be 
granted.     Therefore  let  a  prohibition  issue."* 

A  more  important  question  was  brought  before  the 
Court  in  the  case  of  Talbot  vs,  Jansen  f  which  was  argued 
at  the  same  terra. 

A  brief  statement  of  the  facts  will  be  necessary  to 
show  the  points  at  issue  in  this  interesting  controversy. 
Ballard,  an  American  citizen,  was  in  command  of  a  ves- 
sel called  X'  Ami  de  la  Liberie^  pretending  to  be  a 
French  cruiser,  but  which  had  been  illegally  fitted  out 
in  the  United  States.  Talbot,  ,also  an  American  citizen, 
but  who  produced  French  naturalization  papers,  was  in 
command  of  another  armed  vessel  called  L!  Ami  de  la 
point  a  Petre^  sailing  under  a  French  commission.  Bal- 
lard captured  a  Dutch  vessel,  and  being  soon  after  joined 
by  Talbot,  the  latter  took  possession  of  the  prize,  and  in 
company  with  Ballard,  both  having  put  prize  masters  on 
board,  brought  the  captured  vessel  into  the  port  of 
Charleston.  The  Dutch  captain  claimed  restitution, 
which  the  District  Court  of  Charleston  decreed,  and  the 
Circuit  Court  of  Charleston  confirmed  the  decree.  From 
this  decision  Talbot,  the  captain  of  the  French  vessel, 
appealed.     The  argument  turned  mainly  upon  the  ques- 

•  The  case  of  "The  Cassius"  has  been  subsequently,  approved  in  the 
Supreme  Court  by  the  decision  in  the  case  of  "  The  Invincible,"  1  Whea- 
ton,  288;  and  also  in  the  opinion  pronounced  by  Justice  Story  in  the  case 
of  "The  Santissima  Trinidad,"  7  Wheaton,  288.  The  seizure  of  "The 
Cassius "  was  made  an  accusation  against  the  American  government  by 
TaUeyrand,  in  his  correspondence  with  the  American  envoys,  Messrs.  Mar- 
shall, Pinckney,  and  Gerr}\  In  his  reply  to  Talleyrand,  General  Marshall 
very  clearly  states  the  case  on  the  other  side;  and  refers  to  the  decision 
of  the  Supreme  Court,  refusing  to  take  jurisdiction,  as  a  complete  vindica- 
tion, of  the  United  States.     See  American  State  Papers. 

\  3  Dallas'  Reports.  138. 
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tions  whether  the  capture  under  such  circumstances  was  in 
violation  of  the  treaty  with  Holland ;  and  if  so  whether 
the  United  States  courts  could  take  jurisdiction  of  the 
case  consisteutly  with  the  treaty  between  America  and 
France.  But  another  question  of  the  gravest  character 
and  highest  importance  was  also  raised  and  discussed  for 
the  first  time  in  the  Federal  courts — a  question  upon 
which  the  judicial  mind  remained  unsettled  for  years 
subsequently,  and  which  in  some  respects  may  still  be 
considered  a  questio  vexata — namely,  whether  the  com- 
mon law  doctrine  as  to  allegiance  and  expatriation  was 
to  be  regarded  in  America  as  a  rule  of  municipal  law. 
It  had  been  made  a  point  in  the  argument  against  the 
legality  of  the  capture,  that  Talbot's  French  naturaliza- 
tion was  unavailing,  and  that  he  remained  still  a  citizen 
of  the  United  States.  This,  of  course,  opened  the  way  for 
a  full  discussion  of  the  doctrine  of  perpetual  allegiance, 
but  no  decision  was  pronounced  upon  it,  the  case  being 
finally  disposed  of  upon  other  principles.  The  question, 
however,  was  considered  by  Judges  Paterson  and  Iredell 
in  their  carefully  written  opinions,  the  latter  of  whom 
seemed  inclined  to  hold  the  doctrine  subsequently  laid 
down  by  Judge  Ellsworth,  and  applied  with  such  strict- 
ness in  the  trial  of  Williams,*  that  a  citizen  does  not 
possess  the  right  of  voluntary  expatriation  without  the 
permission  of  his  own  government.  Judge  Hutledge 
carefully  avoided  expressing  an  opinion  on  the  subject. 
"The  doctrine  of  expatriation  is  certainly  of  great  mag- 
nitude," he  remarks,  "  but  it  is  not  necessary  to  give  an 
opinion  upon  it  in  the  present  cause,  there  being  no  proof 
that  Captain  Talbot's  admission  as  a  citizen  of  the  French 
republic,  was  with  a  view  to  relinquish  his  native  country; 
and  a  man  may  at  the  same  time  enjoy  the  rights  of  citi- 
zenship under  two  governments."  Upon  the  merits  of 
the  case  the  Chief -Justice  concurred  entirely  with  his 
associates  in  sustaining  the  decree  of  the  District  Court, 
which  awarded  the  Dutch  vessel  to  its  rightful  owners. 

*  See  remarks  ou  the  trial  of  Williams  in  subsequent  sketch  of  Judge 
Ellsworth. 
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Zn  pronouncing  the  judgment  of  the  court,  which  he  does 
^with  more  than  his  usual  economy  of  language,  he  dis- 
poses of  the  pretensions  of  Capt.  Talbot  in  the  following 
decisive  and  summary  manner :  "  The  capture  was  a  vio- 
lation of  the  law  of  nations,  and  of  the  treaty  with  Hol- 
land.    The  Court  has  a  clear  jurisdiction  of  the  cause. 
Every  motive  of  good  faith  and  justice  must  induce  us  to 
concur  with  the  Circuit  Court  in  awarding  restitution." 
The  dignified  bearing  of  Chief- Justice  Rutledge  on  the 
bench  has  been  spoken  of,  on  the  authority  of  tradition- 
ary accounts,  in  the  highest  terms  of  praise.    It  was 
graceful  and  courtly,  though  tinged,  it  is  said,  with  that 
haughtiness  which  in  later  years  had  marked  him.     In 
these  closing  scenes  of  his  judicial  career,  and  of  his 
public  life,  it  was  remarked  that  his  natural  impetuosity 
had  been  subdued  by  the  approach  of  age,  the  weight  of 
long  public  service,  and  the  anxiety  of  a  position,  the 
intrigues  of  which,  he  soon  became  conscious,  admon- 
ished him  was  but  too  insecure.  * 

The  apx)ointment  of  Rutledge  had  been  made  during 
the  recess  of  Congress.  He  was  yet  to  pass  the  ordeal  of 
the  Senate.  The  Jay  treaty  had  been  approved  by  the 
President,  and  there  seemed  now  no  controlling  reason 
for  opposing  his  confirmation,  unless,  perhaps,  on  ac- 
count of  the  affirmative  action  still  roquired  of  Congress 
to  carry  out  some  of  the  provisions  of  the  treaty.  Never- 
theless so  great  was  the  chagrin  of  the  dominant  party  in 
the  Senate,  that  notwithstanding  their  avowed  respect 
for  the  President,  they  determined  to  carry  out  the  extra- 
ordinary measure  of  opposing  him  in  this  nomination. 
The  subject  was  entertained  among  prominent  men  some 
time  before  it  was  acted  upon  by  the  Senate,  as  is  evident 
from  a  letter  of  the  elder  Wolcott,  dated  Nov.  23,  1795. 
**  I  hope  we  may  rely  upon  the  firmness  of  the  Senate," 
he  says.  "  The  virtuous  motives  which  have  induced  the 
treating  with  regard  men  who  avow  and  act  upon  princi- 
ples inconsistent  with  the  preservation  of  order,  to  influ- 

*  Notes  to  Wharton's  State  Trials. 
14 
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ence  them  to  a  more  just  conduct,  have  been  and  will  be 
ineffectual.  I  hope,  therefore,  however  disagreeable  it 
may  be  to  imply  an  error  of  judgment  in  the  President 
in  appointing  Mr.  Rutledge,  that  he  will  not  be  confirmed 
in  his  office." 

The  hope  thus  expressed  was  destined  to  no  disap- 
pointment. On  the  16th  of  December,  1795,  the  Senate, 
by  a  small  majority,  refused  to  confirm  the  nomination, 
and  thus  the  "error  in  judgment"  of  the  President  was 
corrected  by  his  own  professed  personal  and  political 
friends.  It  was  well  understood  that  the  vote  of  the 
Senate  was  governed  mainly  by  political  considerations.* 
Tliis  is  very  clefirly  evident  from  an  expression  in  a  let- 
ter from  Jefferson  to  Madison  wTitten  at  the  time.  ''The 
reje(^tion  of  Rutledge  by  the  Senate,"  he  says,  "  is  a  bold 
thing,  because  they  cannot  pretend  any  objection  to  him 
but  his  disapjDrobation  of  the  treaty." 

But,  whatever  may  have  been  the  reasons  and  motives 
which  influenced  the  action  of  the  Senate,  the  rejection 
of  Rutledge  was  in  many  resi)ects  fortunate  both  for 
himself  and  his  friends.  Even  if  he  had  been  confirmed, 
he  would  probably  never  again  have  taken  his  seat  on 
the  bench.  For,  while  his  nomination  was  yet  pending 
in  the  Senate,  that  strong  and  vigorous  mind  was  becom- 
ing unsettled,  and  the  light  of  that  brilliant  intellect  was 
fading  into  darkness  and  night.  The  Senate  had  scarcely 
set  its  seal  of  disapprobation  upon  the  nomination  of 
Rutledge  when  rumors  reached  Philadelphia  that  he  was 
becoming  insane.  ''The  fact,"  says  a  correspondent 
fi'oni  that  city,  ''is  daily  corroborated.  I  have  it  from 
authority  which  mingles  the  tears  of  pity  and  commis- 
eration." 

The  malady  which  j^rostrated  Rutledge  and  over- 
clouded the  latter  years  of  his  life  was  in  a  measure  the 

*  Hamilton  hints  at  other  reasons,  in  a  letter  to  Rufus  King,  so  late  as 
December  14th,  and  speaks  of  the  reports  which  had  been  circulated  to 
Mr.  Rutledge's  discredit.  "If  there  were  nothing  in  the  case,"  he  re- 
marks, "but  his  imprudent  sally  upon  a  certain  occasion,  I  should  think 
the  reasons  for  letting  him  pass  would  outweigh  those  for  opposing  his  pas- 
sage."— Hamilton* s  Works,  vol.  VI,  p.  76. 
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result  of  diseases  brouglit  upon  him  many  yeai's  before 
by  sufferings  and  exposure  in  the  service  of  his  country. 
I  am  assured  by  a  connection  of  the  family  that  the 
mother  and  wife  of  Rutledge  were  frequently  heard  to 
say  that  a  fever  taken  at  an  unhealthy  season  of  the 
year,  in-  a  swampy  distiict  of  country,  at  the  time  the 
British  troops  were  overrunning  the  colony,  had  laid 
the  seed  of  that  disorder  which  broke  down  his  constitu- 
tion while  he  was  yet  in  the  prime  of  life,  and  from 
which  he  never  recovered. 

Just  before  his  rejection  by  the  Senate — though  that 
bodv  does  not  seem  to  have  had  at  the  time  of  the  vote 
any  definite  knowledge  of  the  true  state  of  the  case — he 
experienced  a  renewed  and  violent  attack  of  sickness 
which  it  appears  ended  in  insanity.  A  letter  -from 
Charleston,  under  date  of  December  1st,  1705,  conveys 
the  first  intimation  of  his  illness  :  "  By  a  gentleman  who 
left  Camdeji  on  Wednesday  last,  we  are  informed  that 
the  Chief-Justice  of  the  United  States  left  that  place  on 
the  Saturday  preceding  on  his  way  to  hold  the  Circuit 
Court  in  North  Carolina ;  that  on  the  evening  of  that 
-day  he  reached  Evans's  tavern  on  Lynch  Creek,  which 
he  left  the  next  morning.  A  few  hours  after  he  was 
taken  so  unwell  that  he  was  obliged  to  return  to  Mr. 
Evans'.  When  the  account  came  awav  he  wa.s  so  much 
indisposed  as  to  make  it  doubtful  whether  he  would  be 
able  to  proceed  in  time  to  hold  the  court  in  North 
Carolina."  * 

Three  days  afterwards,  a  j)aragraph  in  the  same  paper 
announces :  "  By  a  southern  paper  we  leani  that  Judge 
Rutledge  is  so  disordered  in  his  intellect,  as  to  render  it 
necessary  to  have  him  constantly  guarded,  he  having 
threatened  and  even  attempted  his  own  destruction."  f 


•  Boston  "Centinel,"  January  2,  1796. 

f  The  "  Aurora  "  announces  on  the  authority  of  a  letter  from  a  gentleman 
of  Charleston,  of  December  31,  1795,  that  "Chief- Justice  Rutledge,  on 
Saturday  last,  attempted  to  drown  himself,  but  was  taken  out  of  the  water 
by  some  negroes.  It  is  said  he  has  discovered  sjrmptoms  of  derangement 
for*8ome  weeks  past." 
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And  here  the  scene  closes  upon  the  life  of  Rutledge. 
Nothing  remains  to  be  added.  The  remnant  of  his  Ufa 
is  a  blank  and  a  void.  It  was  passed  in  the  fluctuations 
of  a  disease  which  prostrated  alike  body  and  mind.  The 
strong  man  had  fallen,  and  the  light  of  a  great  intellect 
had  become  dimmed.  To  borrow  tfee  striking  imagery 
of  oriental  imagination,  the  silver  cord  was  loosened,  the 
pitcher  broken  at  the  fountain,  and  the  wheel  broken  at 
the  cistern.  He  died  in  the  summer  of  1800,  about  six 
months  after  the  decease  of  his  brother.  Gov.  Edward 
Rutledge,  and  was  interred  in  St.  Michael's  church-yard, 
in  his  native  city  of  Charleston. 

Mr.  Rutledge  was  married  in  the  year  1763,  to  Miss 
Elizabeth  Grimke.  He  left  a  family  of  five  sons  and  two 
daughters,  all  of  whom  are  now  dead.  His  decendants, 
however,  are  numerous,  many  of  them  residing  in  the 
city  of  Charleston.  His  eldest  son,  John  Rutledge,  Jr., 
a  gentleman  of  fine  talents  and  effective  eloquence,  was 
a  leading  member  of  Congress,  during  a  part  of  the  ad- 
ministrations of  Adams  and  Jefferson;  retaining  his 
plaice  in  that  body  as  long  as  the  Federal  party  was  in 
the  ascendancy  in  South  Carolina.* 

There  were  many  traits  in  the  character  of  Judge  Rut- 
ledge calculated  to  attract  the  popular  admiration.  He 
was  bold,  open,  frank  and  ardent  in  temper  and  disposi- 
tion, and  was  gifted  with  those  captivating  conversational 
powers  which  rarely  fail  to  find  their  way  to  the  sympa- 
thies and  hearts  of  his  fellows.  But  independent  of 
this  he  possessed  many  of  those  higher  and  more  sterling 
qualities  which  stamp  the  man  of  real  superiority  of 
mind.  I  am  doing  no  injustice  to  others  in  claiming  for 
Rutledge  a  place  among  the  very  ablest  and  greatest  of 
the  revolutionary  leaders.:}:    He  exhibited  abilities  of 

♦  lie  took  a  prominent  part  in  the  discussion  of  that  body,  and  par- 
.ticularly  distinguished  himself  in  the  celebrated  debates  on  the  change  of 
the  judiciary  system  in  January,  1802.  He  also  participated  effectively  in 
the  animated  discussions  on  the  extradition  of  Nash,  in  the  year  1800. 

X  "He  was  the  soul  of  every  council  and  enterprise,"  says  an  intelligent 
gentleman  of  his  native  State  in  a  letter  now  before  me,  **and  his  energy 
and  genius  went  far  in  the  conduct  of  the  war  in  this  section  of  the  country." 
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the  most  striking  character  in  every  position  in  which 
he  was  placed.  He  was  eminent,  not  merely  as  an  ora- 
tor— in  the  eloquence  of  language  and  of  action — ^but  as 
a  statesman,  a  legislator,  a  jurist.  His  administrative 
talents  were  of  the  first  order.  He  was  a  man  of  action, 
of  energy,  of  resources— a  man  of  a  powerful  grasp  of 
intellect,  of  liberal  views,  and  of  original  impressions. 
He  possessed  the  qualities  of  decision  and  firmness  in  a 
remarkable  degree  and  in  their  best  sense,  and  he  was 
endowed  with  an  indomitable  will  which  adversity  could 
not  shake,  nor  misfortune  crush.  The  courage  of  Rut- 
ledge  was  of  the  highest  character ;  he  exhibited  every 
degi'ee  of  it — frorii  the  courage  of  the  gi'enadier  to  that 
of  the  statesman — from  mere  physical  composure  and 
intrepidity  in  the  midst  of  danger,  to  that  more  exalted 
species  of  courage  which  shrinks  not  to  incur  a  respon- 
sibility, or  boldly  avow  an  unpopular  principle  in  the 
face  of  the  w^orld.  His  public  career  is  full  of  instances 
of  courageous  action  and '  fearless  independence.  No 
public  man  of  the  times  acted  under  less  resti^aint  fi*om 
the  shackles  of  party.  His  independence  was  not  a 
mere  semblance,  but  a  reality — a  full,  genuine,  unfet- 
tered independence  of  thought,  word,  and  action.  He 
scorned  alike  to  conceal  an  opinion,  and  to  abandon  a 
principle,  no  matter  at  what  cost  to  himself,  or  what 
personal  sacrifice. 

If  to  these  superior  qualities  were  added  some  wliich 
may  be  supposed  to  detract  in  a  measure  from  his  great- 
ness, it  merely  proves  the  gejieiul  imperfection  of  all 
human  excellence.  If  it  be  true  that  lie  was  proud  and 
haughty,  imperious  in  manner,  and  hasty  and  obstinate 
in  temper — if  it  be  tnie  even,  as  his  enemies  insinuated, 
that  he  was  not  entirely  exempt  from  those  frailties 
which  social  custom  in  his  day  tolerated,  if  it  did  not 
encoui*age, — it  affords  but  another  evidence  of  the  fact 
which  all  history  demonstrates  and  experience  confirms, 
that  mankind  furnish  few,  if  any,  examples  of  perfect 
character.  But  there  was  in  Rutledge  so  much  of  real 
superiority  and  genuine  greatness,  that  these  imperfec- 
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tions,  though  perhaps  they  ought  not  to  be  entirely 
overlooked,  may  be  passed  by  in  silence.  To  the  Amer- 
ican people,  and  especially  the  people  of  his  own  State, 
he  must  always  appear,  as  he  appeared  to  General  Greene, 
"one  of  the  first  characters''  in  our  annals.  Such  a 
distinction  he  honoi'ably  and  nobly  won,  and  surely  no 
one  better  deserves  to  wear  it  than  he. 

In  the  hall  of  the  Supreme  Court  at  the  Capitol  in 
Washington  may  be  seen,  upon  their  marble  pedestals, 
the  busts  of  Jay,  of  Ellsworth,  and  of  Marshall.  The 
eye  of  the  stranger  naturally  seeks  the  bust  of  the  dis- 
tinguished Carolinian  also,  in  that  august  tribunal  over 
which  he  too,  though  for  a  brief  period,  presided ; — but 
it  seeks  in  vain.  No  product  o|  the  sculptor's  chisel, 
amid  that  silent  but  impressive  marble  group,  recalls  the 
memory  of  John  Rutledge.  And  the  thought  naturally 
arises  in  the  mind,  why  is  it  that  his  place  is  vacant  ? 
Surely  there  might  be  found  at  least  some  niche  in  the 
judicial  temple  by  the  side  of  his  predecessor,  and  his 
successors,  on  the  bench,  for  the  second  Chief- Justice  of 
the  United  States. 
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Oliver  Ellsworth  was  a  Senator  in  Congress  from 
"the  State  of  Connecticut  at  the  time  the  Senate  refused 
^  confirm  Mr.  Rutledge  in  the  office  of  Chief-Justice. 
As  a  member  of  the  Federal  party  he  of  course  con- 
tributed to  defeat  the  nomination  of  his  predecessor; 
but  no  one  has  ventured  to  question  the  purity  of  motive 
which  prompted  his  action  on  that  occasion.  From  his 
known  reluctance  to  accept  the  vacant  place,  it  is  prob- 
able that  he  himself  was  the  last  member  of  the  Senate 
who  could  have  anticipated  that  the  judicial  robe  was 
about  to  fall  from  Judge  Rutledge' s  shoulders  on  his 
own. 

Chief-Justice  Ellsworth  brought  to  that  high  tribunal, 
over  which,  for  a  brief  period,  he  presided,  a  valuable 
experience  both  as  a  lawyer  and  a  judge.  Called  to  the 
bar  a  few  years  previous  to  the  revolution,  he  had  at- 
tained a  respectable  professional  position  before  his 
business  was  interrupted  by  those  great  political  events 
which  summoned  him  into  the  public  service  ;  and  when, 
at  the  close  of  the  revolution,  he  returned  to  his  native 
State,  it  was  to  take  his  seat  uiDon  the  bench  of  the  Con- 
necticut Superior  Courts,  in  which  station  he  continued 
until  the  Federal  Convention,  and  the  organization  of 
the  new  government  opened  to  him  a  wider  and  more 
extended  field  of  usefulness.  He  came  to  the  bench  of 
the  Federal  Courts,  therefore,  under  the  most  favorable 
auspices  ;  for  he  added  the  experience  of  the  statesman 
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to  that  of  the  advocate  and  the  jurist.  He  possessed,  in 
a  felicitous  combination,  remarks  a  very  judicious  writer, 
''those  qualities  which  make  up  a  great  judge,  and 
which  afterwards,  through  a  much  longer  career,  were 
displayed  by  his  eminent  successor.  His  mind,  naturally 
exact  and  comprehensive,  had  been  disciplined  by  severe 
study  and  by  the  exercises  of  an  extended  practice.  He 
went  into  public  life  just  at  that  period,  when  the  intel- 
lect, not  yet  so  settled  in  the  professional  mold  as  to  lose 
its  natural  malleability,  is  able  to  ad<apt  itself  to  its  new 
and  more  liberal  pursuits  with  tenacity  and  precision, 
but  without  the  stiffness  attendant  on  long  service  at  the 
bar."  *  He  remained,  it  is  true,  but  a  few  years  on  the 
bench  of  the  Supreme  Court ;  but,  like  his  predecessor, 
Jay,  he  retired  with  honor,  and  left  the  impress  of  his 
mind  upon  the  early  history  of  the  federal  judiciary. 

I  have  not  been  able  to  collect  materials  for  any  very 
detailed  account  of  the  early  years  of  Mr.  EUswortta^s 
life.  In  this  respect,  indeed,  he  has  but  little  advantage 
of  the  great  majority  of  his  brethren  of  the  old  Supreme 
Court,  of  whom  scarcely  a  notice  remains.  Nor,  per- 
haps, could  this  be  expected.  The  life  of  a  plain  New 
England  lawyer  must  have  glided  on  smoothly  and 
quietly  enough  until  broken  in  upon  by  the  stormy 
scenes  of  the  revolution ;  and  whatever  of  local  interest 
may  have  attached  to  it,  we  could  scarcely  hope,  even 
were  it  possible  to  retrace  the  record,  to  meet  with  many 
of  those  i>ersonal  recollections  which  serve  at  once  to 
illustrate  the  chanicter,  and  to  indicate  the  temper  and 
talents  of  the  future  judge.  Nor  should  we  expect  to 
find  in  these  earlier  years  of  his  life  a  narrative  replete 
with  those  striking  incidents  or  great  enterprises,  which 
sometimes  sparkle  on  the  page  of  biography,  and  never 
fail  to  attract  the  public  gaze.  There  is  nothing  of  this 
in  the  early  history  of  Oliver  Ellsworth.  Indeed,  that 
history  may  be  said  to  commence  with  his  appointment 
to  the  Continental  Congress  in  1777.     With  little  to 
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interest,  and  nothing  to  excite  previous  to  this  period, 
we  shall,  thenceforth,  on  every  hand,  encounter  interest- 
ing traces  of  the  labors  and  services  of  the  pains-taking 
and  judicious  statesman,  and  the  discreet  and  careful 
judge,  in  the  various  departments  of  civil  life  which  he 
filled,  legislative,  diplomatic,  and  judicial.  From  this 
point  then  I  shall  take  up  the  narrative  ;  first,  however, 
presenting  the  reader  with  a  summary  of  the  earlier  years 
of  his  life,  as  it  is  sketched  by  the  graceful  pen  of  one 
who  seems  to  have  thoroughly  understood  and  appreci- 
ated the  character  of  his  subject.* 

*' Oliver  Ellsworth  was  bom  at  Windsor,  a  village  in 
the  interior  of  Connecticut,  April  29th,  1745,  of  respecta- 
ble, but  not  very  wealthy  parents.  He  was  brought  up 
in  the  simple,  regular,  and  frugal  mode  of  life  which  at 
that  time  universally  prevailed  throughout  the  province, 
and  which  is  still,  although  in  a  less  degree,  a  striking 
characteristic  of  the  domestic  manners  of  Connecticut. 

*'  The  state  of  manners  and  of  education  in  New  Eng- 
land about  this  period,  was,  perhaps,  of  all  others,  the 
Ijeat  calculated  to  rear  up  men  fitted  to  struggle  through 
the  toils,  the  difficulties,  and  the  dangers  of  a  great 
revolution,  without  endangering  the  safety  of  those  re- 
publican institutions  for  which  they  contended,  either 
by  turbulent  violence,   or  unprincipled  ambition.     A 
greater  proportion  of  the  whole  population  of  the  coun- 
try had  received  a  liberal  education,  than  was  probably 
the  case  in  any  other  part  of  the  civilized  world.     Thus, 
in  addition  to  the  number  of  men,  not,  indeed,   pro- 
foundly learned,   but  competently  instructed  for  any 
ordinary  purpose  of  active  life,  a  great  mass  of  genei^l 
information  was  diffused,  and  a  universal  activity  of 
mind  excited  throughout  the  whole  community.     The 
bigotry  and  fanaticism  which  occasionally  disgraced  the 
elder  puritan  settlers  had  died  away ;  much,  too,  of  their 


♦  From  an  original  memoir  of  Chief- Justice  Ellsworth,  puhlished  in  the 
Analectic  Magazine  for  1814,  Vol.  Ill,  page  382,  and  republished  a  few 
years  since  in  Vol.  Ill,  American  Law  Journal. 
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rigid  virtue  and  high-toned  principle  had  gradually  de- 
cayed with  them  ;  but  enough  was  left  to  keep  up  a  very 
general  regard  to  moral  and  religious  character,  and  an 
habitual  reference  to  principle,  in  the  conduct  and  opin- 
ions of  the  great  body  of  the  people.  Above  all,  the 
peculiar  state  of  the  country,  which  had  gust  emerged 
from  the  hardships  of  a  new  and  half-peopled  colony, 
while  it  excluded  most  of  the  luxuries  and  many  of  the 
refinements  of  civilized  life,  had  a  strong  tendency  to 
train  up  the  youth  in  those  habits  of  simplicity  and  pri- 
vation, of  personal  independence,  and  of  constant  activ- 
ity of  mind  and  body,  which,  however  ill  the  parallel 
may  accord  with  the  magnificent  illusions  of  classical 
prejudice — ^in  fact  constituted  the  most  essential  part  of 
that  education  which  formed  the  heroes  and  patriots  of 
republican  antiquity.  Sanctos  illis^  korrida^  Trior es — 
tradidit'domics,  ac  veteres  imitata  Sablnas, 
Win  this  state  of  society  was  Mr.  Ellsworth's  charac- 
tgr  formed,  and  the  early  impressions  of  his  youth  may 
be  traced  through  the  whole  uniform  tenor  of  his  pub- 
lie  and  private  life.  His  youth  was  passed  alternately 
in  agricultural  labors,  and  in  the  elementary  studies  of 
a  liberal  education.  At  the  age  of  seventeen  he  entered 
Yale  College  ;  but  after  some  residence  there,  in  conse- 
quence of  a  boyish  disgust  or  irregularity,  he  removed 
to  Princeton,  where  he  comj^leted  his  academic  course, 
and  received  the  degree  of  A.  B.  in  1766. 

''His  standing  as  a  student  was  sufficiently  respect- 
able ;  but  he  is  said  to  have  been  much  more  remarkable 
for  his  shrewdness  and  adroit  management  in  all  the  little 
polities  of  the  College,  than  for  any  uncommon  pro- 
ficiency in  science  or  literature.  Within  two  or  three 
years  after  his  leaving  college,  he  was  admitted  to  the  bar 
in  Connecticut,  and  commenced  th(?  ])racticeof  hisi^'ofes- 
sion  in  the  county  of  Hartford."^     The  jurisprudence  of 

*  I  find  the  following  anecdote  related  of  his  early  practice  at  the  bar. 
"His  father  presented  him  with  a  small  farm,  situated  in  the  south-western 
corner  of  Windsor,  and  in  the  management  of  this  and  the  few  suits  with 
which  his  acquaintances  and  friends  entnisted  him,  his  ardent  and  active 
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Connecticut,  after  a  long  period  of  darkness  and  uncer- 
tainty, had,  a  very  short  time  before  Mr.  Ellsworth's 
entrance  upon  professional  life,  assumed  a  regular  form. 
"The  common  law,  after  overcoming  many  doubts, 
and  some  strenuous  opposition,  was  fully  received ;  a 
regular  mode  of  practice,  not  very  formal,  but  sufficiently 
accurate  for  every  ordinary  purpose,  was  now  settled ; 
and  the  decisions  of  Lord  Mansfield  and  the  other  great 
English  Judges,  who  had  introduced  light  and  order 
into  the  scholastic  refinements  and  nice  technical  distinc- 
tions of  the  ancient  law,  and  gradually  adapted  it  to  the 
necessities  of  an  enlightened  age,  and  a  commercial  peo- 
ple, were  at  length  familiarly  cited  at  the  Connecticut 
bar.  This  amelioration  of  the  legal  system  was  accom- 
panied or  preceded  by  a  corresponding  improvement  in 
literature  and  taste,  and  public  speakers  and  advocates 
found  themselves  compelled  to  pay  a  much  greater  at- 
tention to  correctness,  and  even  elegance,  of  language, 
than  the  public  taste  had  ever  before  required.  With 
this  era  of  legal  and  intellectual  light  Mr.  Ellsworth 
commenced  his  professional  career.  He  had  not  laid  a 
very  deep  foundation  either  of  general  or  professional 
learning ;  but  the  native  vigor  of  his  mind  supplied  every 
deficiency  ;  the  rapidity  of  his  conceptions  made  up  for 
the  want  of  previous  knowledge ;  the  diligent  study  of 
the  cases  which  arose  in  actual  business,  stored  his  mind 
with  principles :  whatever  was  thus  acquired  was  firmly 
rooted  in  his  memory  ;  and  thus,  as  he  became  eminent, 
he  grew  learned. 

mind  was  forced  for  a  time  to  content  itself.  As  often  as  the  session  of  the 
Court  occurred  at  Hartford,  leaving  his  farm  and  revolving  his  cases  in  his 
mind,  he  travelled  thither  on  foot,  and  back  again  in  the  same  manner, 
when  the  season  was  over.  Soon,  however,  a  suit  was  committed  to  his 
management,  of  trivial  importance,  indeed,  so  far  as  concerned  the  pecuniary 
interest  at  stake,  but  at  the  same  time  involving  the  decision  of  a  legal  prin- 
ciple of  the  deepest  moment.  Young  Oliver  proved  himself  equal  to  the 
emergency ;  and  by  the  ability  and  skill  he  exhibited  in  the  conduct  of  the 
suit,  at  once  established  his  reputation  on  a  permanent  basis,  and  he  took 
his  stand  among  the  most  promising  and  talented  of  the  younger  members 
of  his  profession  at  the  Hartford  bur. 


222  LIVES   OF  THE  CHIEF-JUSTICES. 

"The  whole  powers  of  liis  mind  were  applied  with  un- 
remitted attention  to  tlie  business  of  his  profession,  and 
those  public  duties  in  which  he  was  occasionally  en- 
gaged. Capable  of  great  applic^ation,  and  constitution- 
ally full  of  ardor,  he  i)ursued  every  ol^ject  to  which  he 
applied  himself  with  a  strong  and  constant  interest 
which  never  suifered  his  mind  to  flag  or  grow  torpid 
with  listless  indolen(?e.  But  his  ardor  was  always  under 
the  guidance  of  sol)er  reason.  His  cold  and  colorless 
imagination  never  led  him  astray  from  the  realities  of 
life  to  wanton  in  the  gay  visions  of  fancy  ;  and  his  atten- 
tion was  seldom  attracted  by  that  general  literary  curi- 
osity which  so  often  l^eguiles  the  man  of  genius  away 
fi*om  his  destined  pursuit,  t-o  waste  his  powers  in  studies 
of  no  immediate  personal  utility.  At  the  same  time  his 
unblemished  character,  his  uniform  prudence  and  regu- 
larity of  conduct  acquired  him  the  general  confidence 
and  respect  of  his  fellow-citizens — a  people  in  a  remark- 
able degree  attentive  to  all  the  decorum  and  decencies 
of  (jivilized  life.  He  very  soon  rose  into  high  reputation 
and  lucrative  practice  ;  and  before  he  had  been  long  at 
the  ])ar  received  the  ai)pointment  of  State's  Attorney  for 
the  distiict  of  Hartford,  an  office  at  that  time  of  very 
considerable  emolument.  This  he  continued  to  hold 
during  the  greater  part  of  the  revolutionary  war.  From 
the  very  commencement  of  that  contest  he  declared  him- 
self  resolutely  on  the  side  of  his  country  :  and  on  two  or 
three  occasions,  when  Connecticut  was  harrassed  by  the 
incursions  of  the  enemv,  went  out  with  the  militia  of  his 
country  into  actual  servive,  more,  however,  for  the  sake 
of  example,  than  from  any  particular  inclination  to  mili- 
tary life.  For  several  sessions  in  the  years  immediately 
preceding  the  declaration  of  in(le])endence,  he  repre- 
sented the  town  in  which  he  j-esided  in  the  general  As- 
sembly of  the  State,  with  gi'eat  reputation,  and  took  a 
large  share,  not  only  in  the  ordinary  business  of  the 
House,  but  also  in  all  those  public  acts  and  declai'ations 
which  were  called  forth  by  the  peculiar  circumstances  of 
the  times.    About  the  commencement  of  the  war  he  pre- 
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sided  for  a  short  time  at  the  pay-tcH)le^  as  it  was  called, 
or  office  of  public  accounts  of  the  State  of  Connecticut. 

"Mr.  Ellsworth  was  now  fairly  entered  upon  his 
career,  and  with  a  character  and  talents  so  adminibly 
adapted  to  thie*  state  of  society  around  him,  he  was  en- 
abled, without  trick  or  artifice,  or  the  sacrifice  of  princi- 
ple, to  take  at  the  flood  that  tide  loltich  leads  to  for - 
tnneP 

Such  is  the  modest  and  unpretending  history  of  Mr. 
Ellsworth's  life  up  to  the  period  of  his  entry  upon  that 
broader  theatre  of  action  which  the  revolution  laid  open 
before  him.  Bv  the  force  of  his  talents  and  industrv  he 
had  risen  to  an  honorable  position  at  the  bar  of  his 
native  province — a  bar  which  could  boast  the  names  of 
such  men  as  Johnson,  Hosmer,  Law,  and  Huntingdon, 
to  stand  side  by  side  with  whom  might  surely  be  an  ob- 
ject worthy  the  ambition  of  the  young  aspirant  after 
professional  fame.  This  Ellsworth  speedily  ac^complishd, 
and  if  he  did  not  outstrip,  he  at  least  soon  equalled  his 
older  competitors.  His  talents  as  an  advocate  are  said 
to  have  l>een  unrivalled.  He  excelled  especially  as  a 
nisi  prius  lawyer,  in  the  conduct  and  management  of 
causes,  at  the  trial  table ; — cool,  adroit,  cautious,  and 
endowed  with  an  admirable  self-possession,  and  felicity 
of  temper,  he  came  to  the  trial  of  his  (rases,  not  only  with 
X)erfect  self-reliance  on  his  own  talents,  but  with  that 
confidence  which  a  thorough  knowledge  of  the  facts,  as 
well  as  the  law,  and  a  careful  and  laborious  preparation, 
never  fail  to  inspire. 

It  is  stated  that  when  he  took  his  seat  in  Congress  in 
1778,  he  abandoned  a  practice  the  most  lucrative  in  Con- 
necticut. The  expression,  I  apprehend,  is  not  strictly 
correct,  as  it  does  not  appear  that  he  actually  abandoned 
his  professional  avocations  during  the  war,  although  un- 
doubtedly the  business  of  the  courts  in  that  State,  as 
well  as  in  others,  was  much  impeded  at  this  period.* 

♦  That  EUgworth  continued  in  the  active  practice  of  his  profession  up  to 
the  period  of  his  appointment  as  Judge  of  the  Connecticut  Superior  Court, 
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Ellsworth,  like  the  rest  of  the  Connecticut  delegates,  was 
not  constant  in  his  attendance  upon  the  deliberations  of 
Congress.  That  State  usually  commissioned  seven  dele- 
gates annually,  not  less  than  two  nor  more  than  four  of 
whom  were  to  attend  at  any  one  time  at  the  charge  of 
the  State.  The  consequence  of  this  arrangement  was, 
that  the  delegates  were  alternately  relieved  by  their  col- 
leagues, and  thus  were  enabled  to  return  home  at  inter- 
vals to  attend  to  their  private  affairs  and  business 
avocations.  Though  Mr.  Ellsworth  was  commissioned 
in  the  autunjn  of  1777,  yet  he  did  not  actually  take  his 
seat  until  the  8th  of  October  of  the  following  year,  Con- 
necticut having  been  meanwhile  represented  alternately 
by  his  colleagues,  Roger  Sherman,  Homer  A.  Adams, 
and  others. 

In  the  mean  time  he  had  been  assigned  to  the  dis- 
charge of  a  difficult  as  well  as  delicate  duty.  On  the 
very  day  when  his  name  was  placed  on  the  commission 
as  a  deputy  from  the  State  of  Connecticut  to  Congress, 
that  body  had  named  him  as  one  of  a  committee  of  five 
to  examine  into,  and  report,  the  causes  of  the  late  failure 
of  the  expedition  against  Rhode  Island.  Ellsworth,  with 
two  of  his  associates,  entered  upon  the  discharge  of  this 
duty  during  the  latter  part  of  the  next  winter  and  spring, 
and,  having  taken  a  mass  of  testimony,  reported  the  same 
to  Congress.  Nothing,  however,  seems  to  have  been 
done  beyond  a  mere  entry  of  the  fact  upon  the  journal ; 
perhaps  Congress  deemed  it  a  matter  of  more  conse- 
quence to  make  provision  for  the  success  of  new  expedi- 
tions, than  to  waste  its  time  in  investigating  the  causes 
of  the  failure  of  old  ones. 

When  Ellsworth  took  his  seat  in  Congress,  in  October, 
1778,  that  body  consisted  of  about  thirty  members.  It 
numbered  some  of  the  best,  and  ablest,  and  wisest  men 
whom  the  revolution  produced.  Besides  Ellsworth's 
colleague,  Roger  Sherman,  the  roll  of  its  members  con- 
is  evident  from  the  fact  which  appears  by  the  reports,  that  several  import- 
ant cases,  in  which  he  had  been  engaged  as  counsel,  came  before  the  Court 
for  review,  Judge  Ellsworth,  of  course,  taking  no  part  in  the  decision. 


OLIVER  ELLSWORTH.  225 

tained  the  names  of  Samuel  Adams,  and  Elbridge  Gerry, 
of  Massachusetts ;  the  two  MoiTist»s,  Robert  and  Q-ouv- 
emenr ;  Dr.  Witherspoon,  of  New  Jersey ;  Richard 
Henry  Lee,  of  Virginia ;  Laurens,  Drayton,  and  Math- 
ews, of  South  Carolina;  and,  soon  after,  John  Jay,  of 
New  York.  It  was  a  grave,  discreet,  dignified  body  of 
men,  and  its  deliberations  in  the  main  were  all  chai-acter- 
ized  by  order,  moderation,  firmness,  and  wisdom.  The 
serious  character  of  some  of  these  deliberations  would 
no  doubt  provoke  idle  criticism,  if  not  ridicule,  in  our 
day.  <Jnly  two  or  three  days  had  elapsed  after  Ells- 
worth took  his  seat,  when  he  was  called  upon  to  vote 
(and  it  is  unnecessary  to  say  that  his  vote  was  in  the 
affirmative)  upon  the  following  resolutions,  whose  stem 
and  rigid  morality  attest  their  genuine  New  England 
origin. 

"Whereas,  True  religion  and  good  morals  are  the 
only  solid  foundations  of  public  liberty  and  happiness : 

*•*•  Hesolved^  That  it  be,  and  it  hereby  is,  earnestly 
recommended  to  the  several  States,  to  take  the  most 
effectual  measures  for  the  encouragement  thereof ;  and 
for  the  suppressing  theatrical  entertainments,  horse-rac- 
ing, gaming,  and  such  other  diversions  as  are  productive 
of  idleness,  dissipation,  and  a  general  depravity  of 
principles  and  manners. 

'*  Resolved,  That  all  officers  in  the  army  of  the  United 
States  be,  and  hereby  are,  strictly  enjoined  to  see  that 
the  good  and  wholesome  rules  provided  for  the  discoun- 
tenancing of  profaneness  and  vice,  and  the  preservation 
of  morals  among  the  soldiers,  are  duly  and  punctually 
observed." 

It  may  be  added,  that  every  New  England  vote  is  found 
recorded  in  the  affirmative  ;  and  that  the  resolutions 
passed  almost  unanimously,  one  or  two  of  the  Southern 
States  only  dissenting.* 

*  Journal  of  Congress,  October  12th,  1778.  Only  a  few  days  after,  the 
following  still  more  stringent  resolutions  were  passed : 

"Whereas,  Frequently  play-houses  and  theatrical  entertainments  has  a 
fatal  tendency  to  divert  the  minds  of  the  people  from  a  due  attention  to  the 

15 
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The  deliberations  of  the  Congress,  it  is  well  known, 
were  secret,  and  we  cannot,  therefore,  at  this  period  of 
time,  determine  what  may  have  been  Ellsworth's  precise 
share  in  the  discussions  of  that  body.  Enough  appears, 
however,  from  the  Journal,  to  show  that  he  was  a  promi- 
nent and  active,  as  well  as  an  efficient  member,  and  that 
his  seivices  were  peculiarly  valuable  upon  the  various 
important  committees  on  which  he  was  placed.  Sitting, 
as  it  did,  with  closed  doors.  Congress  exercised  the 
double  functions  of  a  secret  executive  council,  and  of  a 
supreme  legislative  body,  and  even  added  to  these,  at 
times,  functions  of  a  judicial  character  It  wielded  the 
entire  sovereignty  of  the  confederacy — the  powers  of  war 
and  peace — and  gave  directions,  through  its  committees 
and  otherwise,  to  the  finances,  to  foreign  intercourse, 
and  all  naval  and  military  operations.  It  may  readily 
be  supposed  that  the  talents  of  Mr.  Ellsworth  were  ad- 
mirably adapted  to  this  sphere  of  action.  Indeed,  his 
great  administrative  capacity  was  known  and  appreciated 
from  the  moment  he  entered  the  halls  of  Congress.  The 
day  after  he  took  his  seat,  it  appears,  from  the  Journal, 
that  he  was  appointed  a  member  of  one  of  the  most  im- 
portant committees  in  the  House — that  on  marine  aflfairs* 
— a  committee  which  acted  as  a  Board  of  Admiralty,  and 
had  the  general  superintendence  and  control  of  naval 
aff aii-s.  This  committee  con  tinued  with  extensive  powers 
until  toward  the  close  of  the  next  year,  when  it  was 
superseded  by  the  establishment  of  a  Board  of  Admiralty. 

Ellsworth  was  also  appointed  a  member  of  the  com- 
mittee of  appeals  soon  after  taking  his  seat  in  Congress.! 
The  functions  of  this  committee  were  entirely  judicial 
It  was  vested  with  power  by  Congress  to  hear  and  deter- 

means  necessary  for  the  defence  of  their  country,  and  the  preservation  of 
their  liberties : 

**  Resolved,  That  any  person  holding  an  ofQce  under  the  United  States 
who  shall  act,  promote,  encourage,  or  attend  such  plays,  shall  be  deemed 
unworthy  to  hold  such  office,  and  shall  be  accordingly  dismissed." — Journal 
of  Congress,  October  16th,  1778. 

♦  Jour,  of  Congress,  Oct.  9th,  1778 

t  Jour,  of  Congress,  Oct.  2«th,  1778. 
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mine  appeals  brought  from  the  Admiralty  Courts  of  the 
respective  States,  in  cases  of  prize  and  captures  on  the 
seas.  The  history  of  this  committee  is  one  of  the  most 
curious  parts  of  the  history  of  the  old  Congress.  We 
may  trace  in  it  distinctly  the  very  earliest  idea  of  a  fed- 
eral judiciary,  clothed  with  appellate  powers  ;  and,  were 
I  writing  the  history  of  the  Supreme  Court  of  the  United 
States,  I  should  begin  at  the  period  of  the  establishment 
by  the  old  Congress  of  this  committee  of  appeals  in  Ad- 
miralty cases.  It  is  worthy  of  remark  that  the  necessity 
of  an  appellate  judicial  tribunal  was  felt  from  the  very 
first  hour  of  the  confederacy,  and  even  before  the  Dec- 
laration of  Independence.  So  early  as  November  25th, 
1775,  Congress,  by  resolution,  recommended  to  the 
several  legislatures  to  erect  Courts  for  the  pupose  of  de- 
termining concerning  captures,  and  providing  that  an 
appeal  should  be  allowed  to  Congress  from  such  decis- 
ions. Originally  each  appeal  was  refeiTed  to  a  separate 
committee ;  but  these  becoming  more  frequent,  a  per- 
manent Committee  of  Appeals — that  is  to  say,  a  judicial 
tribunal — was  appointed  on  the  30th  of  January,  1777, 
to  hear  and  determine  cases  of  appeal  from  sentences  of 
the  respective  State  Courts  in  Admiralty.  The  comxnit- 
tee  was  always  composed  of  the  ablest  lawyers  in  the 
House ;  and  its  decisions  in  several  of  the  earlier  cases 
were  received  with  respect,  and  acquiesced  in  by  the 
State  Courts.  A  question,  however,  soon  arose  which 
brought  with  it  a  conflict  of  jurisdiction. 

In  the  Journal  of  Congress  of  November  28th,  1778, 
the  entry  appears,  "An  appeal  from  the  judgment  of  a 
Court  of  Admiralty  for  the  State  of  Pennsylvania,  on  a 
libel,  '  Thomas  Houston  versus  Sloop  Active,'  was  lodged 
with  the  secretary,  and  referred  to  the  committee  on  ap- 
peals." 

Mr.  Ellsworth  and  his  then  associates  in  the  committee 
sat  upon  the  hearing  of  this  appeal. 

The  facts  of  the  case  were  these : — Gideon  Olmstead 
and  others,  citizens  of  Connecticut,  had  been  captured 
by  the  British  and  carried  to  Jamaica,  where  they  were 
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put  on  board  an  enemy's  vessel,  the  sloop  Active,  (bound 
for  New  York  with  supplies  for  the  British,)  as  navi- 
gators to  assist  in  the  management  of  the  vessel.  Dur- 
ing the  voyage  they  rose  upon  the  master  and  crew  of 
the  sloop,  confined  them  to  the  cabin,  took  command  of 
the  vessel,  and  steered  for  Egg  Harbor,  in  the  State  of 
New  Jersey.  When  in  sight  of  that  harbor  the  Ameri- 
can brig  Convention,  belonging  to  the  State  of  Pennsyl- 
vania, Captain  Houston  commander,  took  possession  of 
the  Active,  and  brought  her  to  the  port  of  Pliiladelphia. 
Captain  Houston  libelled  the  vessel  as  lawful  prize  of  the 
Convention,  and  Olmstead  for  himself  and  others,  inter- 
posed a  claim  to  the  cargo  and  vessel,  as  their  exclusive 
prize.  The  State  Court  of  Admiralty,  the  cause  having 
been  tried  before  a  jury,  adjudged  Olmstead  and  his 
companions  entitled  to  only  one-fourth  part,  and  decreed 
the  residue  to  the  other  claimants.  From  thi^  decree 
Olmstead  for  himself  and  others  appealed. 

This  appeal  was  heard  by  the  Committee  of  Appeals, 
of  which  Ellsworth  was  at  that  time  a  member,  on  the 
15th  of  December,  1778.  After  full  argument  of  the 
case,  which,  as  will  be  seen  at  a  glance,  was  really  one  of 
no  small  importance,  involving  some  novel  and  interesting 
questions  of  public  and  prize  law,  the  committee  reversed 
the  judgment  of  the  State  Court,  and  adjudged  that  the 
Active  should  be  condemned  as  lawful  prize  for  the  use 
of  the  appellants  Olmstead  and  his  companions,  and  re- 
manded the  cause  to  the  State  Court,  with  directions  to 
carry  the  decree  into  execution. 

The  Pennsylvania  Judge  refused  to  obey,  and  a  con- 
flict of  jurisdiction  of  course  ensued.  I  believe  it  is  the 
earliest  case  on  record  of  a  collision  between  the  judicial 
authorities  of  the  confederation  and  of  a  State.  Tlie 
result  was,  that  Congress  found  itself  without  an  ade- 
quate remedy,  and  powerless.  The  Committee  of  Ap- 
peals, on  the  motion  of  Olmstead' s  counsel,  issued  an 
injunction  to  the  Marshal  to  restrain  him  from  paying 
into  Court  the  money  arising  from  the  sale  of  the  vessel. 
The  Marshal  disregarded  the  injunction,  and  paid  the 
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xnoney  to  the  Judge,  who  gave  a  receipt  for  it.  Where- 
upon the  committee,  pursuing  the  course  dictated  by 
discretion,  and  perhaps  by  necessity,  declined  to  take 
any  proceedings  for  contempt,  lest  consequences  might 
ensue,  as  they  declare,  "dangerous  to  the  public  peace 
of  the  United  States ; "  and  caused  an  entry  to  be  made 
on  their  minutes  that  they  would  proceed  no  further  in 
the  matter,  nor  hear  any  appeal,  "until  the  authority  of 
the  Court  be  so  settled  as  to  give  full  efficacy  to  their 
decrees  and  process." 

The  matter  was  subsequently  brought  before  Congress, 
who  unanimously — with  the  excej^tion  of  the  State  of 
Pennsylvania,  and  one  vote  from  New  Jersey — passed  a 
series  of  resolutions  vindicating  their  right  to  the  exer- 
cise of  this  appellate  power  over  the  State  Admiralty 
Courts.* 

It  may  be  added,  that  the  jurisdiction  claimed  to  be 
exercised  by  Congress  in  these  cases  was  subsequently 
fully  recognized  by  the  Supreme  Court  of  the  United 
States.  Nearly  thirty  years  af terw^ards,  in  Chief- Justice 
Marshall's  time,  the  decision  of  the  Committee  of  Ap- 
peals in  this  very  case  wjis  confirmed,  and  under  it  the 
right  of  the  original  captors,  Olmstead  and  others,  to  the 
proceeds  of  the  sale  of  the  Active  fully  established  f 

♦  Journal  of  Congress,  March  6th,  1779.  The  extent  of  the  power  claimed 
\}j  Congress  will  be  se^n  by  the  following  extract  from  these  resolutions: 

"That  no  Act  of  any  one  State  can  or  ought  to  destroy  the  right  of  appeal 
to  Congress  in  the  sense  above  declared : 

**That  Congress  is  by  these  United  States  invested  with  the  supreme 
aovereign  power  of  war  and  peace : 

"That  the  power  of  executing  the  law  of  nations  is  essential  to  the 
sovereign  supreme  power  of  war  and  peace : 

**That  the  legality  of  all  captures  on  the  high  seas  must  be  determined 
"by  the  laws  of  nations: 

"That  the  authority  ultimately  and  finally  to  decide  on  all  matters  and 
questions  touching  the  law  of  nations,  does  reside  and  is  vested  in  the  sov- 
ereign supreme  power  of  war  and  peace : 

"That  a  control  by  appeal  is  necessary,  in  order  to  complete  a  just  and 
uniform  execution  of  the  law  of  nations  " 

t  United  States  vn.  Judge  Peters,  5  Cranch  Reports,  115.  The  validity  of 
the  powers  exercised  by  the  Court  of  Appeals,  under  the  articles  of  Con- 
federation, and  by  the  Committee  of  Appeals  under  the  old  Continental 
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I  do  not  find  that  Ellsworth  took  part  in  any  further 
proceedings  before  the  Committee  of  Appeals  after  the 
case  of  the  "Active."  Before  the  passage  of  the  resolu- 
tions referred  to,  March  6th,  1779,  vindicating  the  au- 
thority 9.nd  jurisdiction  of  Congi*ess  over  the  subject,  he 
had  leave  of  absence  and  returned  home.  He  was  ap- 
pointed, as  usual,  among  the  delegates  to  Congress  from 
Connecticut  for  the  ensuing  year,  but  did  not  take  his 
seat  until  the  middle  of  December.  Soon  after,  he  was 
chosen  to  his  old  position  upon  the  Committee  of  Ap- 
peals, in  place  of  Mr.  Paca,  of  Maryland,  who  at  that 
time  was  absent.*  The  functions  of  this  committee, 
however,  were  about  drawing  to  a  close.  The  case  of 
the  "Active"  had  demonstrated  the  necessity  of  a  more 
thoroughly  organized  and  vigorous  tribunal.  In  Janu- 
ary, 1780,  Congress  passed  resolutions  for  the  estab- 
lishment of  a  Court  of  Appeals  in  cases  of  capture, 
consisting  of  three  judges,  appointed  and  commissioned 
by  Congress  ;  and  in  May  following,  the  Court  being  then 
fully  organized,  by  a  resolution  of  Congress  all  matters 
respecting  appeals  in  cases  of  capture,  then  pending  be- 
fore the  Committee  of  Appeals,  were  transferred  to  the 
new  Court.  +  Under  the  articles  of  Confederation,  adopted 
by  all  the  States,  March  1st,  1781,  this  tribunal  was  re- 
organized, and  it  continued  to  exercise  its  functions  till 
superseded  by  the  Supreme  Court  of  the  United  States. 

Congress,  had  been  established  by  a  former  decision  of  the  Court,  made 
just  before  Ellsworth  came  to  the  bench.  In  the  case  of  Penhallow  et  al. 
V8.  Doane's  administrators,  Fcbruar}'^  Term,  1795  (3  Dallas  Reports,  54), 
Judge  Paterson,  delivering  the  opinion  of  the  Court,  fully  sanctions  the 
resolutions  of  Congress  in  the  case  of  the  ''Active,"  remarking  that  they 
contain  "a  course  of  reasoning  which,  in  my  opinion,  is  cogent  and  con- 
clusive." In  the  opinion  of  that  learned  Judge  the  supreme  sovereignty 
claimed  to  be  exercised  by  the  Continental  Congress  even  before  the  article 
of  Confederation,  was  a  necessiiry  attribute,  and  grew  out  of  its  revolution- 
ary character.  And  he  remarks  in  a  somewhat  lofty  and  imposing  figure 
of  speech — "  As  to  war  and  peace,  and  their  necessary  incidents.  Congress, 
by  the  unanimous  voice  of  the  people,  exercised  exclusive  jurisdiction,  and 
stood,  like  Jove,  amidst  the  deities  of  old,  paramount  and  supreme." 

*  Journal  of  Congress,  January  5th,  1780. 

t  Journal  of  Congress,  May  24th,  1780. 
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Mr.  Ellsworth  remained  constantly  in  attendance  upon 
Congress  from  the  time  of  his  return  in  December,  1779, 
until  the  follo^wing  summer.  The  post  of  a  delegate  in 
Congress  was  certainly  not  at  that  time  to  be  coveted. 
The  first  burst  of  enthusiasm  which  greeted  the  opening 
of  the  Revolution  had  subsided ;  there  was  no  longer  an 
ecldt  attending  a  service  in  the  councils  of  the  Confede- 
racy; the  prominent  statesmen  who  had  set  in  motion 
the  ball  of  the  revolution  were  mostly  engaged  in  other 
spheres  of  action ;  the  great  orators  who  had  sounded 
the  first  blast  upon  the  revolutionary  trumpet  had  passed 
away  ;  there  were  no  more  laurels  to  be  won  ;  no  honors 
to  be  gained ;  nothing  to  be  encountered  but  toil,  responsi- 
bility, anxiety,  embarrassment.  The  delegate,  setting  out 
on  horseback  from  his  rur^l  New  England  residence,  to 
pursue  his  weary  and  tedious  journey,  perhaps  alone,  to 
Philadelphia,  surely  exhibit-ed  a  courage  as  lofty  and  a 
temper  as  steady  as  that  which  sustained  the  half- fed  and 
half-clothe(^  soldier  of  Wasliington  in  his  winter  encamp- 
ment at  Valley  Forge.  And  it  was  fortunate  for  the 
country  that  at  this  most  perilous  crisis,  such  men  were 
found  as  Ellsworth  and  his  associates-men  of  solid,steady, 
resolute  energy  of  purpose,  and  unshaken  firmness  oi 
mind,  who,  when  ambition  no  longer  offered  her  glittering 
prizes,  and  fame  held  out  no  more  her  t^emptingrewnrds, 
could  listen  calmly  and  earnestly  to  the  voice  of  princi- 
ple and  duty.  Without  such  men  in  council,  as  well  as 
in  the  field,  the  contest  must  have  closed  ;  for  the  dark- 
est hour  of  the  revolution  had  arrived.  The  army  was 
now  upon  the  brink  of  dissolution.  The  Continental 
treasury  was  bankrupt.  Congress,  in  despair,  had  re- 
solved to  issue  no  more  bills  of  credit ;  and  the  States 
were  unable  to  advance  their  resi)ective  quotas  of  con- 
tribution. 

It  was  at  this  moment  that  Ellsworth  again  took  his 
seat  in  Congress.  A  resolution  had  just  been  adopted, 
changing  the  mode  of  supplying  the  army  from  i)ur- 
chases,  to  requisitions  of  specific  articles  on  the  several 
States.     As  preliminary  to  this  system  a  committee  was 
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appointed  to  make  the  estimates,  and  to  introduce  every 
practicable  reform  in  the  expenditures.  On  this  impor- 
tant committee  Ellsworth  was  placed  the  very  next  day 
after  his  arrival.  His  labors  here  were  no  doubt  great ; 
but  as  to  their  extent  we  have  little  means  of  judging. 
The  subject  was  kept  under  deliberation  until  the  25th 
of  February,  the  committee  in  the  mean  time  having 
made  their  report,  which  Congress  adopted  substantially 
as  it  came  from  their  hands,  apportioning  among  the 
respective  States  their  various  quotas  of  supplies.* 

Among  the  important  labors  of  Mr.  Ellsworth  during 
this  session,  one  other  should  be  here  properly  mentioned, 
inasmuch  as  it  is  highly  honorable  to  all  parties  con- 
nected with  it.  When  that  patriotic  and  true-hearted 
American,  Robert  Morris,  brought  forward  his  scheme 
for  the  establishment  of  a  Bank,  no  one  co-operated  more 
cordially  and  efficiently  with  the  proposed  plan  than 
Oliver  Ellsworth.  On  the  21st  of  June,  1780,  a  letter 
from  the  Board  of  War  informed  Congress  that  a  ' '  num- 
ber of  patriotic  persons  "  had  formed  apian  for  the  estab- 
lishment of  a  Bank  whose  object  should  be  the  public 
service,  and  desired  a  committee  appointed  to  confer  with 
them  upon  the  subject.  Wliereui)on  a  committee  of 
three  was  chosen,  of  whom  Ellsworth  was  chairman. 
The  next  day  he  laid  before  Congi*ess  the  plan  of  the 
Bank,  which,  after  some  discussion,  was  adopted.  Its 
sole  object  was  to  establish  a  credit  by  means  of  which, 
without  the  least  pecuniary  advantage  to  the  stock- 
holders, relief  could  be  furnished  to  a  suffering  and 
almost  disbanded  army.  They  proposed  on  their  own 
credit  to  transport  three  millions  of  i*ations  and  three 
hundred  hogsheads  of  rum  for  the  use  of  the  army,  the 
public  credit  being  plf^dged  only  for  their  ultimate  reim- 
bursement. Morris  himself  headed  the  subscription-list 
of  stoc^k  with  the  sum  of  £10, 000  ;  and  others,  through 
his  influence,  liugmented  it  to  the  sum  of  £315,000.     And 


*Tlii.s  aysteiii,  like  some  ol hers  adopted  by  Congress,  rather  from  despera- 
tion than  choice,  was  soon  found  to  ])e  utterly  insufficient.  It  never,  from 
the  start,  seems  to  have  had  the  concurrence  of  General  Washington. 
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thus,  when  every  other  expedient  had  well  nigh  failed, 
the  genius  of  one  man,  united  with  the  well-timed  efforts 
of  those  who  promptly  and  efficiently  sustained  him, 
kept  the  American  anny  on  foot,  and  gave  a  new  im- 
pulse to  the  war  of  independence.  A  successful  result 
in  finance,  in  the  public  estimation,  of  course,  sinks  into 
insignificance  in  comparison  with  the  brilliant  efforts  of 
the  statesman  in  the  Senate,  or  the  prowess  of  the  com- 
manding general  on  the  field ;  and  yet  the  genius  of  the 
Philadelphia  banker  at  that  moment  was  of  more  conse- 
quence to  the  American  cause  than  the  tongues  of  the 
best  orators  in  Congress,  or  the  swords  of  half  the  general 
officers  in  the  anny.  What  the  country  needed  then 
were  supplies  and  credit,  rather  than  men ;  and  as  an 
historical  fact,  the  establishment  of  Morris's  bank  may 
be  regarded  as  not  secondary  in  importance  to  the  battle 
of  Trenton.  Had  this  taken  place  in  Rome,  remarks  the 
biographer  of  Morris,  even  in  her  most  virtuous  age,  pos- 
terity would  justly  have  considered  it  as  adorning  one 
of  the  fairest  and  most  splendid  eras  of  her  histories.* 

It  may  be  added,  that  Ellsworth  was  continued  chair- 
man of  the  standing  committee  to  confer  with  the  officers 
of  the  Bank,  as  occasion  might  require ;  but,  leaving 
Congress  soon  after,  his  place  was  filled  by  the  appoint- 
ment of  Mr.  Adams. 

Mr.  Ellsworth  was  re-appointed,  as  usual,  one  of  the 
delegates  to  Congress  from  Connecticut,  for  the  ensuing 
year.     He  did  not  resume  his  place,  however,  imtil  the 

*  Many  aDecdotes  arc  related  of  this  emincDt  man,  honorable  alike  to  his 
practical  sagacity,  as  well  as  his  disinterested  patriotism.  One  of  the  most 
characteristic" of  these  anecdotes  is  that  stated  by  Marshall,  in  a  note  to  the 
Life  of  Washington,  as  coming  from  the  lips  of  Morris  himself, — of  his 
keeping  a  secret  agent  in  the  army  of  Gen.  Greene,  with  instructions  to 
advance  certain  drafts  and  sums  of  money  to  Greene,  when  every  hope  of 
supplies  had  failed.  Thus  Greene,  in  ignorance  of  the  chanicter  of  this 
Bccret  agent,  was  constantly  kept  upon  his  own  resources  until  the  very 
last  moment,  and  then,  by  an  almost  miraculous  interjwsrition.  was  relieved 
from  impending  ruin  without  the  slightest  idea  of  the  quarter  from  whence 
the  timely  assistance  came.  Mr.  Morris  was  one  of  the  first  senators  of  the 
United  States  from  the  State  of  Pennsylvania.  He  died  in  180(5,  aged 
seventy-three  years. 
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4th  of  Jnne,  1781,  when  he  appeared  with  his  colleague, 
Eoger  Sherman,  and  immediately  entered  upon  the  dis- 
charge of  the  important  duties  assigned  him.  Prom  the 
scanty  records  of  the  Congressional  Journal  of  that 
period,  it  is  now  impossible  to  ascertain  with  precision 
not  only  what  were  the  specific  duties  assigned  to  indi- 
vidual members,  but  even  in  some  cases  what  were  the 
daily  subjects  for  the  deliberations  of  Congress.  It  ap- 
pears, however,  that  Congress  was  laboring  with  unabated 
energy  to  restore  the  public  credit,  and  to  organize  meas- 
ures of  public  defence.  Eobert  Morris  had  been  placed 
at  the  head  of  the  finances  ;  and  Ellsworth  was  now,  as 
he  had  been  on  the  occasion  of  the  establishment  of  the 
Pennsylvania  Bank,  one  of  his  most  ardent  and  efficient 
coadjutors.  We  find  about  this  time  a  variety  of  reso- 
lutions passed  to  facilitate  the  operations  of  Mr.  Morris, 
all  of  which  Ellsworth  concurred  in,  if  he  did  not  origin- 
ate. One  day  the  disposition  and  management  of  the 
public  money  granted  by  his  most  Christian  Majesty  to 
the  United  States,  and  the  unsold  Bills  of  Exchange 
drawn  on  Jay,  Franklin,  and  Laurens,  are  committed  to 
the  ^superintendent  of  finances,  to  be  aj^plied  and  dis- 
posed of  ;  *  at  another  time  he  is  directed  to  take  order 
for  discharging  the  debt  due  from  the  United  States  to 
the  Pennsylvania  Bank ;  +  and  that  the  Board  of  Ad- 
miralty assign  him  the  shares  of  the  United  States  in 
certain  i)rizes  to  enable  him  speedily  to  launch  and  equip 
for  sea  the  ship  '•  America"  on  the  stocks  at  Ports- 
mouth;:*: and  again,  that  he  be  furnished  with  an  ac- 
count of  the  several  requisitions  of  money  and  supplies 
from  the  States,  and  that  he  take  measures  for  calling 
upon  them,  and  pressing  a  compliance  with  the  said 
requisitions.  § 

It  appears  also  from  the  Journal,  that  notwithstand- 
ing these  united  efforts  of  Congress  in  the  common  cause 

*  Journal  of  Congress,  June  4th,  1781. 
f  Journal  of  Congress,  June  22d,  1781. 
t  Journal  of  Congress,  June  28rcl,  1781. 
g  Journal  of  Congress,  June  28th,  1781. 
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of  the  country,  yet  no  little  diversity  of  opinions,  and 
even  jealousies,  were  at  times  manifested  in  regard  to 
the  burdens  to  be  borne  by,  and  the  distribution  of  sup- 
plies among,  the  respective  States.  Candor  and  truth 
require  it  to  be  said  that  on  such  occasions  Ellsworth 
was  generally  found  to  be  standiQg  up  finnly,  and,  per- 
haps, with  a  too  unyielding  pertinacity,  for  the  interests 
of  his  own  State.  On  a  motion,  that  the  Board  of  War 
forward  to  North  Carolina  three  thousand  stand  of  arms 
for  the  use  of  the  militia  of  that  State^  Ellsworth  voted 
to  strike  out  the  latter  words,  and  insert  "to  be  dis- 
posed of  as  the  commanding  officer  of  the  Southern  de- 
partment shall  direct ; "  and  the  motion  being  lost,  he 
voted  in  favor  of  one  made  by  his  colleague,  Mr.  Sher- 
man, giving  the  commanding  officer.  General  Greene, 
instead  of  the  State  authorities,  the  disposition  of 
these  arms  among  the  State  militia.  *  A  few  days 
after,  his  vote  is  recorded  in  the  negative  on  a  prop- 
osition recommending  the  States  to  loan  money  for  the 
relief  of  the  exiled  inhabitants  of  South  Carolina  and 
Georgia,  and  guaranteeing  by  Congress  the  repayment  of 
such  money  so  loaned,  f  So  too,  on  a  proposition  that 
certain  supplies  furnished  by  the  States  for  their  respect- 
ive troops  should  be  accredited  to  such  States  respect- 
ively as  so  much  advanced  on  their  respective  quotas  of 
taxes,  the  name  of  Ellsworth,  with  that  of  every  other 
New  England  member,  except  Mr.  Sullivan,  of  New 
Hampshire,  is  found  in  the  affirmative.  % 

It  would  be  doing  injustice,  however,  to  Mr.  Ellsworth, 
to  suppose  that  his  action  on  these  questions  was  influ- 
enced by  any  contracted  or  illiberal  sectional  feeling. 
Of  this  he  seems  to  have  been  incapable,  as  his  conduct 
on  various  occasions  shows.  Thus,  soon  after  the  vote 
on  the  supplies,  we  find  him  at  the  head  of  a  committee, 
of  which  Madison  also  was  a  member,  devising  the  means 
of  defraying  out  of  the  public  treasury  the  expenses  of 

*  Journal  of  Congress,  July  7lh,  1781. 
f  Journal  of  Congress,  July  21st,  1781. 
X  Journal  of  Congress,  July  23rd,  1781. 
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the  delegates  from  North  Carolina,  South  Carolina,  and 
Georgia,  who  were  shut  out  by  the  events  of  the  war, 
from  receiving  remittances  from  their  respective  States, 
and  recommending  suitable  provisions  for  that  purposes, 
which  Congress  j^romptly  adopted.  * 

Ellsworth  remained  in  attendance  upon  Congress  dur- 
ing the  whole  summer,  and  rendered  good  service  in 
various  capacities,  particularly  upon  the  executive'com- 
mittees  on  which  he  wsis  placed,  a  sphere  in  which  his 
industry,  his  practical  good  sense,  and  his  sound,  dis- 
criminating judgment  eminently  fitted  him  for  useful- 
ness. Returning  home  toward  the  latter  part  of  August, 
he  remained  absent  more  than  a  year,  though  in  the 
mean  time  rechosen  at  the  annual  session  of  the  Assembly 
one  of  the  seven  delegates  from  Connecticut  to  Congress. 

He  took  his  seat  again  in  Congress  on  the  20th  of  De- 
cember, 1782,  and  with  the  exception  of  a  month  or  two, 
during  the  winter,  remained  in  constant  attendance  until 
after  the  removal,  or  rather  flight,  of  that  body  from 
Philadelphia  to  Princeton,  in  the  latter  part  of  June  in 
the  following  year.  This  was  the  last  period  of  Mr.  Ells- 
worth's service  in  Congress.  And  it  was  a  period,  i)er- 
haiDs,  more  interesting  to  the  civilian  and  statesman  than 
any  which  had  preceded  it.  The  confederation  had  now 
reached  the  turning  point  of  its  destiny.  The  war  of  the 
revolution  had  been  brought  to  a  close ;  but  the  grand 
result  was  still  a  x)roblem,  and  the  issue  of  the  struggle 
lay  darkly  concealed  in  the  future.  The  great  work  of 
organization  was  now  to  be  done  ;  the  elements  of  empire 
lay  scattered  all  around,  and  these  were  to  be  gathered 
up,  and  brought  together,  and  moulded  in  symmetrical 
form;  political  institutions  were  to  be  reared;  social 
rights  secured  ;  and  civil  liberty  consolidated  upon  the 
basis  of  rei)ublican  institutions.  Such,  in  its  broadest 
view,  was  really  the  labor  devolving  on  the  men  who 
represented  the  sovereignty  of  the  Confederation  at  the 
close  of  the  revolutionary  war,    when   Ellsworth  once 


*  Journal  of  Congress,  .July  30th,  1781. 
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more  took  his  seat  in  Congress.  Never,  since  he  had 
been  a  member  of  that  body,  had  it  exhibited  a  greater 
degree  of  intellectual  vigor.  Its  deliberations  were  now 
influenced,  if  not  guided,  by  the  splendid  talents  of  a 
Madison,  a  Rutledge,  and  a  Hamilton,  and  around  these, 
who  might  justly  be  said  to  stand  primi  inter  pares ^ 
were  gathered  Wilson,  Carroll,  Lee,  Bland,  Dyer,  Got- 
ham, Ramsay,  and  others,  whose  names  are  equally 
entitled  to  an  honorable  mention  in  history. 

In  the  preceding  sketch  of  Judge  Rutledge  I  have 
alluded  to  some  of  the  important  subjects  which  occu- 
pied the  attention  of  Congress  at  this  period.  Though 
Ellsworth  did  not  participate  in  the  discussions  growing 
out  of  these  subjects  so  prominently  as  some  of  his  asso- 
ciates, yet  he  occasionally  miifgled  in  the  debates,  and 
always  with  effectiveness  and  force.  On  the  overshadow- 
ing question  of  the  Public  Credit,  and  the  raising  of  a 
revenue,  he  differed  essentially  from  Hamilton,  Wilson, 
and  Madison.  These  gentlemen  were  strongly  desirous 
of  providing  for  a  general  and  permanent  revenue  instead 
of  State  contributions ;  but  the  mode  of  raising  it  and 
enforcing  the  collection  was  the  main  difficulty  in  ques- 
tion. The  favorite  proposition  of  Hamilton  was,  that  it 
should  be  "collected  under  the  authority  of  Congress." 
But  this  excited  the  jealousy  of  Ellsworth,  who,  even  at 
this  early  period,  viewed  with  disfavor  any  encroach- 
ments of  the  Federal  power  upon  the  complete  and  abso- 
lute sovereignty  of  the  States.  "On  the  one  side,"  he 
remarked,  "he  felt  the  necessity  of  Continental  funds 
for  making  good  the  Continental  engagements ;  but  on 
the  other  desponded  of  a  unanimous  concurrence  of  the 
States  in  such  an  establishment.  He  observed  that  it 
was  a  question  of  great  importance  how  far  the  Federal 
Government  can^  or  ouglit^  to  exert  coercion  against  de- 
linquent laenibers  of  the  Confederacy ;  and  that  without 
such  coercion  no  certainty  could  attend  the  Constitu- 
tional mode  which  referred  every  thing  to  the  unanimous 
punctuality  of  thirteen  different  councils.  Considering, 
therefore,  a  continental  revenue  as  unattainable,  and 
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periodical  requisitions  from  Congress  as  inadequate,  he 
was  inclined  to  make  trial  of  the  middle  mode  of  perma- 
Tient  State  fwiids^  to  be  provided  at  the  recommendation 
of  Congress,  and  appropriated  to  the  discharge  of  the 
common  debt."  * 

This  brought  out  Hamilton,  who,  with  that  impetuous 
bpldness  which  marked  his  character,  scorning  every- 
thing that  looked  like  concealment  in  attack  as  well  as 
defence,  avowed  as  an  additional  reason  for  wishing  the 
revenue  to  be  collected  by  the  government,  that  "as  the 
energy  of  the  Federal  Government  was  evidently  short 
of  the  degi'ee  necessary  for  pervading  and  uniting  the 
States,  it  was  expedient  to  introduce  the  influence  of  ofli- 
oers  deriving  their  emoluments  from,  and  consequently 
interested  in,  supporting  the  power  of  Congress."  A  gen- 
eral smile  from  those  members  who  concurred  with  Ells- 
worth, greeted  these  remarks  of  Hamilton.  Mr.  Madi- 
son himself  regarded  them  as  "  imprudent  and  injurious 
to  the  cause,"  observing  that  some  of  the  members  took 
notice  in  private  conversation  that  Hamilton  had  let  out 
the  secret,  t 

Soon  after  this,  Mr.  Rutledge  introduced  his  scheme 
for  raising  revenue  by  an  impost  of  five  per  cent,  ad  va- 
lorem^  with  the  proviso  that  the  money  arising  from  such 
duties,  and  paid  by  any  State,  should  be  passed  to  the 
credit  of  such  State  on  account  of  its  quota  of  the  debt 
of  the  United  States.  Ellsworth  was  favorable  to  this 
mode  of  raising  revenue ;  but  strongly  opposed  the 
proposition  that  each  State  should  be  credited  for  the 
duties  collected  within  its  ports,  as  a  proposition  emi- 
nently unjust  to  his  own  State,  which  did  not  import 
one-fiftieth  part  of  the  merchandise  consumed  within  it. 
He  was  opposed  also  to  Hamilton's  plan  of  the  appoint- 
ment of  collectors  by  Congi'ess ;  but  was  willing  to  com- 
promise, provided  the  respective  States  had  the  nomina- 
tion of  these  officers.    "He  concurred,"  he  said,  "in  the 

♦  Madison  Papers,  Vol.  I,  p.  291. 

t  Madison  Papers,  Vol.  I,  p.  291,  Tkote. 
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expediency  of  new  modeling  the  scheme  of  the  impost  by 
defining  the  period  of  its  continuance ;  by  leaving  to  the 
States  the  nomination,  and  to  Congress  the  appointment 
of  collectors,  or  vice  versa,  and  by  a  more  determinate 
appropriation  of  the  revenue.  The  first  object  to  which 
it  ought  to  be  applied  was,  he  thought,  the  foreign  debt. 
This  object  claimed  a  preference,  as  well  from  the  hope 
of  facilitating  further  aids  from  that  quarter,  as  from  the 
disputes  into  which  a  failure  may  embroil  the  United 
States.  The  prejudices  against  making  a  provision  for 
foieign  debts  which  should  not  include  domestic  ones 
was  unjust,  and  might  be  satisfied  by  immediately  re- 
quiring a  tax,  in  discharge  of  which  loan-office  certificates 
should  be  receivable.  State  funds,  for  the  domestic  debts, 
would  be  proper  for  subsequent  consideration,"  etc.* 

The  history  of  these  discussions  in  regard  to  the  public 
revenue,  has  been  briefly  traced,  and  the  result  indicated, 
in  the  preceding  sketch  of  Rutledge,t  which  renders  it 
unnecessary  to  pursue  the  subject  farther  in  this  place. 
To  the  final  compromise  Ellsworth  gave  his  cordial  assent. 
Immediately  afterwards  he  was  placed  on  a  committee 
with  Hamilton  and  Madison  to  draft  an  address  to  the 
people  of  the  States,  recommending  the  sanction  and 
adoption  of  the  proposed  measure.  The  admirable  ad- 
dress of  the  committee  is  from  the  pen  of  Madison. J  It 
was  submitted  to  Congress,  and  unanimously  ratified  by 
that  body  on  the  26th  of  April  following. 

In  the  interval  of  the  debates  on  the  Public  Credit, 
Congress  found  time  for  a  moment  to  revert  to  the  great 
work  of  organizing  the  civil  departments  of  the  Govern- 
ment, and  to  the  arrangements  necessary  to  be  taken  in 
consequence  of  the  peace.  A  committee  was  ordered 
whose  object  was  ' '  to  provide  a  system  for  foreign  affairs, 
for  Indian  affairs,  for  military  and  naval  establishments, 
and  also  to  carry  into  execution  the  regulation  of  weights 
and  measures,  and  other  articles  of  the  Confederation 

♦  Madiaon  Papers,  Vol.  I,  pp.  809,  310. 

f  ArUe,  pages  148  to  151. 

X  Madison  Papers,  Vol.  I.    Appendix,  No.  2. 
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not  attended  to  during  the  war."  It  was  scarcely  pos- 
sible to  entrust  to  any  committee  a  more  important 
charge  than  this,  embracing  as  it  did  the  organization  of 
some  of  the  most  essential  departments  of  civil  adminis- 
tration. The  selection  of  the  committee,  too,  indicates 
something  of  the  sense  entertained  by  Congress  of  the 
pre-eminent  talents  and. capacity  of  the  members  chosen 
to  fill  it.  They  were  Madison,  Ellsworth,  and  Hamilton. 
It  is  worthy  of  remark,  that  no  committee  of  special  im- 
portance was  ordered  by  Congress  while  these  gentlemen 
were  members  of  that  body,  without  the  appointment  of 
some  one  or  more  of  them  to  serve  upon  it.  With  Rut- 
ledge,  who  is  frequently  found  their  associate  upon  com- 
mittees and  otherwise,  they  may  be  regarded  as  the 
leading  and  controlling  minds  of  that  Congress.  It 
would  have  been  idle  to  seek  in  the  body,  of  which  they 
were  members,  or  any  other  legislative  body  of  the  times, 
men  whose  characters  were  stamped  with  a  more  strik- 
ing and  marked  individuality,  and  who  were  endowed 
with  a  wider  diversity  of  talents  and  faculties ;  yet,  they 
seem  to  have  been  admirably  adapted  to  unite  in  har- 
monious effort,  each  strong  in  his  own  sphere  of  thought 
and  action,  and  apparently  eliciting  by  contact  of  mind, 
a  more  full  and  vigorous  development  of  the  peculiar 
talent  possessed  by  the  other. 

The  Session  of  Congress  was  abruptly  terminated  on 
the  21st  of  June,  1783.  On  that  day  a  small  body  of 
mutinous  soldiers  from  Lancaster,  who  had  marched 
into  the  city  the  day  before  for  the  avowed  purpose  of 
obtaining  a  settlement  of  their  accounts,  surrounded  the 
State  House  where  Congress  had  assembled.  Although 
no  act  of  violence  was  committed,  yet  the  soldiers  re- 
mained in  their  position  around  the  hall,  occasionally 
uttering  abusive  words,  and  wantonly  pointing  their 
muskets  to  the  windows  of  the  State  House.  The  revo- 
lutionary days  of  Paris  and  the  scenes  of  the  French 
Convention  were  thus,  on  a  less  fonnidable  scale,  antic- 
ipated by  these  disgraceful  outrages  of  a  mutinous  sol- 
diery.    But  Congress  acted  with  tirmness  and  spirit.     A 
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^mmittee  was  appointed,  consisting  of  Hamilton,  Ells- 
worth, and  Peters,  to  confer  with  the  executive  magis- 
trates of  Pennsylvania  on  the  practicability  of  taking 
effective  measures  to  put  down  the  mutiny,  and  support 
the  public  authorities.    The  conference,  howevfer,  was 
unsatisfactory.     It  disclosed  the  humiliating  fact  that 
the  authorities  of  Pennsylvania  were  not  capable  of  pro- 
tecting Congress  in  its  deliberations.     They  could  not, 
as  they  alleged,  induce  their  militia  to  act,  nor  did  they 
believe  any  exertions  were  to  be  looked  for  from  them, 
except  "in  case  of  ac^^^aZiJioZ^Tice  to  personal  property." 
A  fresh  conference  was  ordered  on  the  evening  of  the  21st, 
the  committee  being  instructed,  in  case  it  was  unsuccess- 
ful, to  advise  the  President  to  adjourn  Congress,  and 
summon  the  members  to  meet  at  Princeton  or  Trenton, 
in  New  Jersey.    This  new  conference  produced  only  a 
repetition  of  the  doubts  respecting  the  disposition  of  the 
militia  to  act ;  and  it  was  even  questioned  whether  a 
renewal  of  the  insult  to  Congress  would  be  a  sufficient 
provocation.     The  committee  being  convinced  that  there 
was  "no  satisfactory  ground  to  expect  prompt  and  ade- 
quate exertions  on  the  part  of  the  Executive  of  the  State 
for  supporting  the  public  authorities,"  on  receiving  the 
final  answer  of  the  Council,  advised  the  President,  pur- 
suant to  their  instructions,  to  adjourn  Congress,  which 
was  thereupon  done,  the  members  being  notified  verbally, 
and  also  summoned  by  proclamation  to  meet  at  Princeton. 
On  the  re-assembling  of  Congress  at  Princeton,  June 
30th,  Ellsworth  and  Hamilton  made  a  report  from  their 
committee,  giving  a  detailed  account  of  their  conferences 
with  the  authorities  of  Pennsylvania,  and  its  unsuccess- 
ful result.     They  also  made  a  report  from  another  com- 
mitte  on  which  they  had  been  appointed,  with  Mr.  Bland, 
recommending  that  General  Howe  march  to  Pennsyl- 
vania with  such  force  as  might  be  necessary  to  put  down 
the  mutiny,  and  bring  the  mutineers  to  trial  and  pun- 
ishment.    The  report  was  unanimously  adopted.     Gen- 
eral Washington,  who  keenly  felt  the  mortification  of 

this  disgraceful  outrage,  had  already  taken  prompt  and 
16 
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efficient  measures  to  put  down  the  mutiny  and  restore 
order.  This  was  promptly  effected  without  bloodshed, 
and  most  of  the  insurgents  subsequently  accepted  fur- 
loughs under  the  resolution  of  Congress  to  that  effect.* 

Ellsworth  remained  a  member  of  Congress  but  a  short 
time  after  that  body  removed  to  Princeton.  His  name 
is  found  on  the  Journal  as  late  as  July  11th,  1783,  soon 
after  which  period  he  was  relieved  by  the  arrival  of  two 
of  his  colleagues,  and  returned  home.  It  was  his  last 
service  in  the  councils  of  the  Confederacy.  For,  though 
chosen  again  by  the  Connecticut  Legislature  at  the  an- 
nual election,  as  he  had  been  for  six  years  previous,  he 
declined  to  serve,  and  a  successor  was  accordingly  ap- 
pointed. The  following  year  Congress  conferred  upon 
him  the  appointment  of  commissioner  of  the  Board  of 
Treasury.  This  also  he  declined.  The  period  had  ar- 
rived when  his  private  affairs  imperatively  demanded 
his  attention.  Now  that  the  crisis  was  over,  and  the 
danger  had  passed,  he  thought  that  a  long,  and  arduous, 
and  faithful  public  service  entitled  him  to  an  honorable 
discharge.  Besides,  he  considered  his  first  fealty  to  be 
due  to  his  native  State,  and  a  place  of  honorable  useful- 
ness, if  not  of  inviting  ambition,  was  urged  upon  him  in 
a  branch  of  her  legislative  council,  and  upon  her  Supreme 
judicial  bench,  which  he  did  not  feel  at  liberty  to  decline. 

It  was  as  a  member  of  the  Supreme  Court  of  Errors, 
into  which  he  came  on  its  organization  in  1784,  that  the 
first  judicial  service  of  Mr.  Ellsworth  was  rendered. 
This  court  consisted  of  the  Lieutenant-Governor  and  the 
twelve  assistants,  or  upper  house  of  the  Legislature, f 
and  sat  as  an  appellant  court  to  review,  the  judgments  of 
the  Superior  Court.  J    Judge  Ellsworth  remained  in  it 

*  See  Journals  of  Congress,  June  30th  and  July  Ist,  1783.  Madison 
Papers,  Vol.  I.  p.  467. 

f  In  1794,  an  act  was  passed,  making  the  Governor  also  a  member  of  the 
court.  The  court  continued  in  existence  until  1807,  when  its  powers  were 
transferred  to  the  nine  Judges  of  the  new  Supreme  Court. 

X  Ellsworth  had  been  a  member  of  the  Council  for  several  years,  having 
been  lirat  elected  in  1780. 
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only  a  short  time.  The  following  year  an  act  was  passed 
prohibiting  the  same  person  from  holding  the  office  of 
Judge  of  the  Superior  Court  and  of  the  Supreme  Court 
of  Errors  at  the  same  time ;  whereupon  Ellsworth  re- 
signed the  latter  place,  as  did  also  three  of  his  associates, 
namely,  the  Chief -Justice  Richard  Law,  Roger  Shennan, 
and  William  Pitkin,  all  of  whom  retained  their  seats  on 
the  bench  of  the  Superior  Court.  The  remaining  mem- 
ber of  the  court  was  Eliphalet  Dyer,  one  of  the  signers 
of  the  Declaration  of  Independence,  and  a  gentleman 
who  had  distinguished  himself  by  various  important 
civil  services  during  the  period  of  the  Revolutionary  war. 
The  Superior  Court  of  Connecticut  had  an  extended, 
and  indeed,  almost  unlimited  jurisdiction.  It  embraced 
suits  in  equity  as  well  as  at  law,  an  appellate  jurisdiction 
over  the  county  courts,  and  an  exclusive  jurisdiction  of 
all  criminal  cases  relating  to  life,  limb  and  banishment. 
At  the  time  when  Ellsworth  came  to  the  bench,  the  juris- 
prudence of  Connecticut  was  in  a  very  unsettled  state. 
It  was  indeed  still  a  question,  how  far  the  common  law 
was  to  be  regarded  as  a  rule  of  decision  by  the  courts ;  * 
and  some  years  later  we  find  Judge  Root  himself,  in  the 
preface  of  his  reports,  discussing  the  question,  whether 
there  is  any  '* common  law  in  Connecticut;"  denying 
that  the  English  common  law  was  ever  applicable  to  the 
colony,  and  broadly  asserting  that  their  own  was  "de- 
rived from  the  law  of  nature  and  rer elation?''  \  Some 
of  the  earlier  decisions,  indeed,  seem  to  sustain  this  posi- 
tion. Thus,  in  a  case  decided  about  the  time  of  Ells- 
worth's admission  to  the  bar,  it  was  held,  that  the  English 

* 

*  ** Our  courts  were  still  in  a  state  of  embarrassment,"  says  Kirby,  "sen- 
sible that  the  common  law  of  England,  though  a  highly  improved  system, 
was  not  fully  applicable  to  our  situation." 

t  In  Fitch  F«.  Bramard  (2  Day's  Reports,  189),  decided  in  1805,  the  Court 
of  Errors,  though  denying  that  the  common  law  of  England,  a%  such,  ever 
had  any  force  in  Connecticut,  admits  that  it  had  become  * '  necessary,  in 
order  to  avoid  arbitrary  decisions,  and  for  the  sake  of  rules,  which  habit 
had  rendered  familiar,  as  well  as  the  wisdom  of  ages  matured,  to  make 
that  law  our  own  by  practical  adoption — with  such  exceptions  as  a  diversity 
of  circumstances,  and  the  incipient  customs  of  our  own  country-  required." 
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doctrine  of  survivorship  between  joint  tenants  was  ex- 
ploded, and  was  not  regarded  as  the  law  in  Connecticut ; 
and  Judge  Root  adds,  that  the  principle  so  established, 
had  never  since,  to  his  knowledge,  been  contradicted  or 
shaken.*  So,  too,  among  the  earliest  cases  decided  by 
Ellsworth  in  the  Superior  Court  are  some  which  directly 
contravene  established  common  law  principles ;  as  for 
example,  in  the  case  of  Horsford  vs.  White,  f  which 
holds  that  the  damages  on  a  breach  of  covenant  of  war- 
ranty in  a  deed,  are  to  be  ascertained  by  the  value  of  the- 
land, 'and  not,  as  by  the  English  rule,  which  gives  the 
consideration  of  the  deed,  etc. 

On  the  other  hand,  it  is  clearly  evident,  from  the  whole 
current  of  these  early  Connecticut  decisions,  that  not  only 
was  the  common  law  recognized  in  their  courts,  but  that 
in  some  cases  it  was  applied  with  strict  and  technical  pre- 
cision. An  instance  of  this  is  to  be  found  in  the  case  of 
Hart  vs.  Smith,  J  at  the  September  term  of  the  court,  1786, 
wherein  the  majority  of  the  court  laid  down  the  rule,  that 
assumpsit  would  not  lie  to  recover  back  money  paid  hy 
"mistake  in  the  settlement  of  an  account.  It  was  inti- 
mated, that  if  the  mistake  appeared  upon  the  face  of  the 
account,  the  i)arty  aggiieved  might  have  his  remedy,  but 
this  remedy  could  be  only  by  special  action  on  the  case. 

It  seems  somewhat  surprising  that  such  a  distinction, 
based  upon  the  merest  technicality, '  should  have  made 
an  imj^ression  upon  a  mind  so  eminently  practical  as 
that  of  Roger  Sherman  ;  §  and  that,  sitting  in  a  court 

*  Phelps  T^s.  Jepson,  1  Root's  Reports,  48. 

t  Kirby's  Reports,  3.  • 

X  Kirby's  Reports,  127. 

§  Roger  Sherman  is  less  known  as  a  lawyer  and  a  judge,  than  as  a  states- 
man and  staunch  revolutionary  patriot.     Bom  in  1721,  of  humble  parents, 
he  was  apprenticed  in  his  youth  to  a  shoemaker,  and  continued  to  work  at 
his  trade  for  a  livelihood  for  some  time  after  he  arrived  at  age.    But  the  cob- 
bler's bench  was  not  the  appropriate  sphere  of  action  for  a  mind  like  Sher- 
man's.    Ilis  active  intellect,  thirsting  for  knowledge,  soon  rose  superior  to 
circumstances;  and,  in  a  few  years,  by  dint  of  untiring  labor  and  persever- 
ance, he  exhibited,  for  the  emulation  of  his  own  age  and  posterity,  an  ex- 
ample of  one  of  the  most  thoroughly  "self-made  men"  that  America  haa 
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with  both  equity  and  common  law  jurisdiction,  he  should 
have  insisted  with  such  unbending  rigor  in  preserving 
the  boundaries  which  limited  the  jurisdiction  of  each, 
and  maintaining  the  line  of  demarcation  between  them. 
Ellsworth  dissented  from  this  judgment,  and  applied  to 
the  case  what  seems  to  us  at  this  day,  the  more  liberal, 
as  well  as  more  correct  principle.  He  thought  it  was  an 
established  proposition  of  law,  founded  on  the  most  ap- 
proved justice,  that  an  action  would  lie  for  money  paid 
by  mistake,  whether  in  the  settlement  of  an  account,  or 
in  any  other  way,  and  no  matter  whether  the  mistake 
appeared  on  the  face  of  the  account  or  not.     It  was  suf- 
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produced.  In  1743,  we  find  the  shoemaker  on  his  bench  with  a  book  fixed 
before  him,  engaged  in  studying  the  elementary  mathematics  over  his 
work ;  a  year  or  two  later  he  is  employed  in  surveying,  having  mastered 
the  principles  of  that  science;  in  1748,  he  is  making  "  astronomical  calcula- 
tions for  an  almanac; "  soon  after  we  find  him  studying  law,  and  in  1754, 
admitted  an  attorney,  commencing  a  career  of  honorable  and  successful 
practice.  Sherman  served  in  the  Connecticut  General  Assembly  for  many 
years  prior  to  the  Revolution.  As  is  well  known,  he  was  one  of  the  sign- 
ers of  the  Declaration,  and  served  in  Congress  during  nearly  tlie  whole 
period  of  the  Revolutionary  war.  He  was  a  member  of  the  Convention 
which  framed  the  Federal  Constitution,  and  of  the  State  Convention  which 
ratified  it.  He  was  a  member  of  the  first  House  of  Representatives  of  the 
United  States,  and  on  the  resignation  of  Dr.  Johnson,  was  elected  to  the 
Senate,  of  which  body  he  was  a  member  at  the  time  of  his  death,  in  1793. 
Sherman  had  practispd  five  years  at  the  bar,  when,  in  17r)9,  he  was  ap- 
pointed a  Judge  of  the  Litchfield  ^County  Court.  Two  years  afterwards, 
on  removing  to  New  Haven,  he  received  a  similar  appointment  in  that 
county.  In  1766.  he  was  elevated  to  the  bench  of  the  Superior  Court, 
which  office  he  held  until  his  election  to  Congress  in  1789,  a  period  of 
twenty -three  years.  During  nineteen  years  of  this  period,  he  was  also  an 
assistant  or  member  of  the  council  (annually  elected),  and  resigned  his 
place  there,  with  Ellsworth,  on  the  passage  of  the  law  prohibiting  the  same 
person  from  serving  as  a  Judge  of  the  Superior  Court  and  the  Supreme 
Court  of  Errors.  Mr.  Sherman,  besides  his  judicial  duties,  rendered  val- 
uable service  to  his  State  in  1783.  by  revising  with  the  assistance  of  Judge 
Law,  the  whole  body  of  the  Connecticut  statutes.  Throughout  life  he  sus- 
tained an  imblemished  reputation ;  and  at  the  time  of  his  death  enjoyed  an 
enviable  reputation  as  one  of  the  ablest  and  soundest  jurists  whom  Con- 
necticut has  produced.  The  mwlest  inscription  upon  his  tomb  is  a  just 
tribute  to  his  character  and  virtues: — "A  man  of  approved  integrity,  a  cool, 
discerning  Judge,  a  prudent,  sagacious  Politician,  a  true,  faithful,  and  firm 
Patriot." 
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ficient  that  there  had  been  a  settlement  and  a  mistake, 
and  that  the  defendant  had  received  money  of  the  plain- 
tiff which  he  ought  not  in  consequence  to  retain.  This 
point  settled,  he  applies  the  equitable  principle  to  a 
common  law  action,  holding  that  the  plaintiff  might  re- 
cover in  assumpsit.  Under  the  issue  of  this  action,  the 
defendant  might  disprove  the  facts  set  up  by  the  plain- 
tiff, or  establish  other  and  independent  facts  to  rebut  the 
equity  of  the  plaintiffs  demand. 

So  much  of  the  labors  of  Ellsworth,  while  a  Judge  of 
the  Superior  Courts  of  Connecticut,  as  have  been  pre- 
served, may  be  found  in  Kirby's  Report,  a  single  vol- 
ume, containing  the  adjudged  cases  from  1785  to  1788. 
This  was  the  first  attempt,  in  Connecticut,  to  preserve 
the  lex  no n  siripta.  Up  to.  1785  the  decisions  of  the 
courts  had  been  oral,  and  of  course  were  not  preserved. 
In  that  year  the  Legislature  passed  an  act  requiring  the 
Judges  to  render  written  reasons  for  their  decisions, 
when  the  pleadings  closed  in  an  issue  of  law.  "This," 
remarks  the  reporter.  ''  was  a  great  advance  towards  im- 
provement.'' Still  the  business  was  but  half  accom- 
plished, for  thf»  arguments  of  the  Judges,  without  a  his- 
tory of  the  case,  as  he  also,  somewhat  'naively,  remarks, 
*' could  not  be  intelligible.''  In  other  words,  the  ser- 
vices of  a  reporter  were  essential  to  rescue  from  oblivion 
the  learning  of  the  judiciary,  as  well  as  to  render  their 
judgments  ''intelligible.""  This  was  the  task  of  Mr. 
Kirby — a  task  undertaken  ccm  amore,  diligently  prose- 
cuted, and  faithfully  executed.  The  result,  \Yhatever 
may  be  thought  of  it  in  a  practical  and  utilitarian  sense, 
is  certainly  a  matter  of  curious  interest  to  the  legjil  anti- 
quarian. Like  the  renovated  tombstones  of  the  Cam- 
eronian  martyrs,  under  the  pious  chisel  of  Old  Mortality, 
these  relicts  of  the  past,  under  the  revivifying  touch  of 
Mr.  Kirby,  stand  out  legible  monuments  of  the  early 
jurisprudence  of  Connecticut. 

Few  of  the  rei)orted  cases  in  Kirby  would  attract  atten- 
tion in  our  day,  either  on  account  of  their  novelty  or  im- 
portance.    I  may  allude  in  this  i^lace,  however,  to  one  of 
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them,  as  it  affords  a  fair  sample — the  best,  on  the  whole, 
which  remains — of  Judge  Ellsworth's  method  in  the  ex- 
amination of  a  legal  question,  and  his  mode  of  reasoning. 
It  is  the  case  of  Adams  vs,  Kellogg,*  at  the  November 
term  of  the  court,  1786.  The  point  involved  was,  whether 
a  married  woman  might  devise  her  real  estate  to  her  hus- 
band ;  and  it  brought  up  for  discussion  the  very  interest- 
ing question,  which  has  been  debated  with  great  learning 
and  skill  since  that  time,  whether  the  right  to  devise  by- 
will,  was  or  was  not,  a  natural  right,  which  might  be  ex- 
ercised independent  of  statute.  The  opinion  of  Judge 
Ellsworth  upon  this  point  is  different  from  some  conclu- 
sions that  have  been  amved  at  in  our  day  ;  I  shall  not, 
however,  undertake  to  aver  that  it  is  less  correct,  but 
leave  him  to  speak  for  himself.  His  opinion  in  the  case 
— which  is  on  all  points  adverse  to  the  right  of  a  /erne 
covert  to  devise — is  preserved  in  the  appendix  to  the  re- 
port. It  seems  to  be  a  very  carefully  considered,  com- 
pact, and  logical  exposition  of  his  views,  bearing  upon  it 
the  impress  of  a  strong,  and  well  disciplined,  but  cau- 
tious mind  ;  a  mind  not  keenly  suggestive,  or  strongly 
original,  but  constitutionally  adverse  to  innovations,  pre- 
ferring to  follow  the  conservative  doctrines  of  society, 
and  to  stand  with  Lord  Kenyon  super  antfquas  vfa.s,  in 
the  well-beaten  paths  of  the  law.  Without  attempting  a 
full  analysis,  the  following  brief  resume  will  Hmve  to 
indicate  the  general  scope  of  the  argument : 

A  married  woman  has  neither  a  natural  right  to  devise, 
nor  a  right  at  common  law,  nor  by  statute. 

1st.  The  right  to  direct  the  succession  of  estates  by  will, 
is  not  a  natural  but  a  municipal  right. 

2d.  Even  if  it  is  a  natural  right,  it  does  not  follow  that 
a  feme  covert  has  it. 

3d.  It  is  a  common  law,  and  not  a  statute  disability 
that  she  is  under. 

4th.  The  statute  (by  exaniination)  furnishes  as  little 
authority  for  a  feme  covert  to  make  a  will  as  the  law  of 
nature  or  the  common  law  had  done  before. 

♦  Kirby's  Reports,  195. 
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5th.   Considerations  of  policy  serve  to  confirm  the 
opinion  that  she  has  no  power  to  devise. 

"The  possession  of  this  power,"  he  remarks,  "would 
be  as  incon'oenient  for  a  feme  covert^  as  unriecessary^ 
because  it  would  expose  them  to  endless  teasings  and  to 
dangerous  coercions,  placed  in  the  power  of  a  husband 
whose  solicitations  they  cannot  resist,  and  whose  com- 
mands in  all  that  is  lawful,  it  is  their  duty  to  obey  " — a 
wholesome  doctrine  that  perhaps  might  properly  be 
reconmiended  to  the  attention  of  our  modem  reformers ; 
and  he  adds,  as  a  final  reason  of  policy,  "Their  wills, 
taken  in  a  corner,  and  concealed  from  all  the  world,  till 
they  have  left  it,  can  afford  but  very  uncertain  evidence 
of  the  real  wishes  of  their  hearts."  * 

There  are  also  a  few  cases,  or  rather  brief  memoranda 
and  notes  of  cases  of  the  old  Superior  Court,  during 
Ellsworth's  service,  collected  in  the  first  volume  of  Judge 
Root's  Reports.  But  the  same  remark  may  be  generally 
made  in  regard  to  their  novelty  and  value,  as  of  the  ma- 
jority of  the  cases  in  Kirby.  I  do  not  find  in  them  much 
worthy  of  notice,  as  connected  with  Ellsworth's  judicial 
character,  especially  as  the  reasons  for  the  judgments 
rendered  are  not  given.  Occasionally,  however,  we  find 
something  beyond  the  ordinary  and  beaten  track  of  com- 
mon law  decisions,  mainly  growing  out  of  that  new  class 


*  Two  years  afterwards  the  Supreme  Court  of  Errors  reversed  this  judg- 
ment of  the  Superior  Court,  after  an  elaborate  argument  at  the  May  term, 
and  a  further  argument  at  the  October  term  of  tlie  same  year.  That  deci- 
sion was  followed  by  the  subordinate  courts,  and  the  law  was  considered 
as  settled.  Numerous  wills,  made  by  fetnes  coverts,  by  the  advice  of  the 
best  counsel  in  the  State,  were  approbated  by  the  Court  of  Probates.  In 
1805,  the  (luestion  again  came  before  the  Court  of  Errors,  Judge  Ellsworth 
being  at  that  time  a  member  of  the  court;  and  after  a  full  and  very  learned 
argument,  the  court  unanimously  reversed  the  judgment,  and  came  back 
to  the  prin(;iple  establislied  by  the  Superior  Court  in  Adams  t».  Kellogg. 
"That  decision."  says  tlie  court,  alluding  to  the  reversal  of  the  judgment 
of  Kellogg  o.v.  Adams,  by  the  Court  of  Errors,  "we  are  constrained  to  say, 
after  much  deliberation,  was  not  law."  A  full  report  of  this  case,  under 
the  title  of  Fitch  vh.  Brainard.  is  to  be  found  in  2  Day's  Qonn.  Reports, 
163-104.  The  reasoning  of  the  court  in  delivering  this  judgment,  proceeds 
upon  similar  principles  with  that  of  Judge  Ellsworth,  in  Adamses.  Kellogg. 
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of  cases,  which  the  Revolutionary  troubles  had  excited. 
In  the  decision  of  such  questions,  Ellsworth  and  his 
associates  were  governed  by  the  broadest  and  most  liberal 
principles  of  public  policy.  Thus,  for  example,  in  one 
case,  in  an  action  against  a  deputy  commissary  for  army 
purchases,  the  court  held  the  defendant  not  liable,  he 
having  acted  as  the  agent  or  servant  of  the  public.  Ill 
another,  a  negi*o  slave  having  enlisted  and  served  in  the 
continental  army,  with  his  master' s  consent,  is  held  to 
be  manumitted  by  such  service,  and  entitled  to  a  dis- 
charge from  imprisonment,  on  habeas  corpus.* 

In  some  of  these  cases,  too,  there  seems  to  be  a  dispo- 
sition to  relax  the  strict  severity  of  New  England  custom, 
as  in  Carpenter  vs.  Crane,  f  where  the  defence  set  up  to 
a  promissory  note  was,  that  it  was  executed  on  Saturday 
night,  at  about  two  o'clock,  "which  was  Sunday,  or 
Lord's  day  ; "  the  note  having  been  given  to  procure  the 
release  from  prison  of  the  defendant's  brother ;  the  court, 
under  these  circumstances,  innovating  upon  the  good  old 
New  England  custom,  declared  the  note  to  be  valid,  in- 
asmuch as  there  was  no  statute  expressly  forbidding  it, 
or  declaring  such  note  void. 

In  the  discharge  of  his  official  functions,  Judge  Ells- 
worth, of  course,  had  frequent  occasion  to  administer  the 
criminal  law  to  all  grades  of  offendei's.  It  was  a  day 
when  a  principal  object  of  legislation  was  still  thought' 
to  be  to  suppress  vice  and  immorality,  by  statutory  en- 
actment, as  well  as  to  restrain  the  commission  of  crime. 
The  judicial  edifice  stood  upon  nearly  the  same  founda- 
tion where  the  fathers  of  the  colony  had  placed  it ;  and 

*  This  was  tbe  case  of  Jack  Arabus,  who  was  a  member  of  a  company  of 
blacks  mustered  into  the  continental  service,  and  attached  to  one  of  the 
Connecticut  regiments  of  the  line.  After  Jack  was  discharged,  his  master, 
Ives,  claimed  him  as  his  servant.  Jack  fled  to  the  eastward,  and  his  master 
baving  pursued  and  overtaken  him,  brought  him  to  New  Haven,  and  lodged 
liim  in  jail.  Jack  sued  out  a  habeas  corpus,  and  on  a  summary'  hearing 
"before  the  Superior  Court,  was  discharged,  on  the  ground  that  he  was  a 
freeman,  absolutely  manumitted  b}'  his  service  in  the  army. — 1  RooVs  Re- 
porU,  93. 

t  1  Root's  Reports,  98. 
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the  ruthless  hand  of  modem  innovation  had  not  yet, 
to  any  great  extent,  impaired  the  ancestral  structure. 
Crimes  and  misdemeanors  were  then  punished^  not 
merely  by  a  beggarly  fine,  or  a  brief  imprisonment,  but 
by  a  genuine  corporal  punishment — whipping  on  the 
bare  back,  cropping,  branding  with  a  hot  iron,  exposure 
with  a  halter  tied  round  the  neck,  etc.  Some  curious 
cases  are  still  to  be  met  with,  illustrative  of  the  state  of 
criminal  jurisprudence  in  Connecticut,  when  Ellsworth 
administered  the  law  as  one  of  the  judges  of  the  Superior 
Court.  Thus,  for  example,  we  find  in  a  cotemporary 
newspaper,  the  following  sentence,  passed  at  a  session 
of  the  Supreme  Court,  at  Hartford,  in  January,  1785: 
''Moses  Parker,  f6r  horse-stealing,  to  sit  on  the  wooden 
horse  *  half  an  hour ;  to  receive  fifteen  stripes ;  pay  a 
fine  of  £10  ;  be  confined  in  gaol  and  the  work-house  three 
months  ;  and  every  Monday  morning,  for  the  first  month, 
to  receive  ten  strii)es,  and  sit  on  the  wooden  horse,  as 
aforesaid." 

''Moses  Lusk,  of  MiddletowTi,  for  counterfeiting  treas- 
urej*'s  certificate,  to  receive  twenty  stripei^ ;  pay  a  fine  of 
£20,  and  be  confined  six  months." 

"  Jndah  Benjamin,  for  jiolygamy  (he  having  married 
a  wife  in  Symsburv,   when  he  had  another  living  in 

♦  The  "  wooden  horse  "  seems  to  Imve  been  an  innU'tution  peculiar  to  Con- 
necticut, and  an  essential  element  in  the  administration  of  her  penal  laws. 
The  execution  of  the  sentence  in  this  particular  case  is  described  in  the 
**  Connecticut  Courant  "  of  that  day,  in  the  following  ludicrous  manner: 
"One  of  the  rogues  was  sentenced  to  ride  the  tcooden  Tiarse,  that  wonderful 
refinement  of  punishment  in  our  modem  statutes.  Accortiingly,  on  Thurs- 
day last  the  terrible  machine  was  prepared,  consisting  of  one  simple  stick 
of  wood,  supported  by  four  legs,  and  by  order  of  the  Sheriff  placed  m  State 
House  Square.  Hither  the  prisoner  was  conducted,  and  being  previously 
well  booted  and  spurred  by  the  officer,  was  mounted  on  the  oaken  steed. 
Here  he  continued  for  half  an  hour,  laughing  at  his  own  fate,  and  making 
diversion  for  a  numerous  body  of  spectators,  who  honored  him  with  their 
comi)any.  He  took  several  starts  for  a  race  with  the  best  horses  in  the  city, 
and  it  wais  difficult  to  determine  who  were  most  pleased  with  the  exhibition 
— the  criminal  or  the  spectators.  After  this  part  of  the  sentence  had  been 
legally  and  faithfully  executed,  the  culprit  was  dismounted,  and  led  to  the 
whij)ping-post,  where  the  duties  made  him  more  serious.  The  whole  was 
performed  with  great  order  and  regularity." 
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Massachusetts),  to  receive  ten  stripes  ;  be  branded  with 
the  letter  A,  and  wear  a  halter  about  his  neck  during  his 
continuance  in  this  State  ;  and  if  ever  found  with  it  oflf, 
to  receive  thirty  stripes." 

•  The  punishment  of  cropping  and  branding  was  not  an 
uncommon  sentence  for  crime  at  that  time  in  Connecticut. 
Thus,  in  the  case  last  mentioned,  the  branding  was  in  the 
forehead  with  the  letter  A  ;  in  the  case  of  burglary,  crop- 
ping and  branding  with  the  letter  B  ;  of  counterfeiting, 
whipping  or  branding  with  the  letter  C,  or  both,  etc. 

In  Ellsworth's  time,  the  oflfence  of  adultery,  which  the 
early  laws  of  Connecticut  punished  with  death,*  sub- 
jected the  offender  to  whipping  on  the  naked  body, 
branding  the  letter  A  on  the  forehead  with  a  hot  iron, 
wearing  a  halter  on  the  neck  over  the  garments  as  long 
as  the  convict  remained  in  the  State,  and  as  often  as 
found  without  such  halter,  to  be  whipped,  not  exceeding 
thirty  stripes. t  It  might  be  thought  that  the  ignominy 
of  the  punishment  was  sufficient  either  to  restrain  the 


*  The  early  criminal  code  of  Connecticut  recognized  twelve  capital 
offences,  to  which  two  more  were  afterwards  added,  and  all  of  which  were 
founded  on  the  strict  precepts  of  the  Levitical  law.  Some  of  them  were 
of  a  savage  and  almost  Draconian  sternness,  as  for  example : — 

**If  any  man  or  woman  be  a  witch,  that  is,  hath  or  consulted  with  a 
familiar  spirit,  they  shall  be  put  to  death."  Ex.  22:  18.  Lctit.  20:  27. 
Deut.  18:  10,  11. 

'*If  any  person  shall  blaspheme  the  name  of  God  the  Father,  Son,  or 
Holy  Ghost,  with  direct,  express,  presumptous.  or  high-handed  blasphemy, 
or  shall  curse  in  the  like  manner,  he  shall  be  put  to  death." 

The  13th  of  these  laws  provided  that  if  a  child  above  the'  age  of  sixteen 
should  curse  or  smite  \\\%  natural  father  or  mother,  he  should  be  put  to 
death;  founded  on  Ex.  21:15,  17.     Lecit.  20:9. 

And  the  14th,  the  most  singular,  perhaps,  of  all,  that  a  stubborn  and 
rebellious  son,  who  will  not  obey  the  voice  of  his  father,  or  the  voice  of  his 
mother,  and  when  they  have  cliastened  him,  will  not  hearken  unto  them,** 
might,  if  sixteen  years  of  age,  on  complaint  of  the  parents,  be  brought  be- 
fore the  civil  magistrate,  and  condemned  to  death.     Dent.  20: 18,  21. 

(See  Conn.  IIt«(.  CoUectioiUf,  p.  16. 

f  This  curious  law  remained  on  the  Statute  book,  I  believe,  for  some 
yeArs  after  this  period.  In  the  revision  of  1821.  the  punishment  of  this 
offence  is,  imprisonment  in  Newgate  prison  for  the  man,  and  in  the  county 
jail  for  the  woman  for  a  period  not  exceeding  five,  nor  less  than  two  years. 
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commission  of  the  oflfence  entirely,  or  to  prevent  a  con- 
viction ;  such,  however  was  not  the  fact ;  as  is  evident  in 
Benjamin's  case.  Another  very  curious  case  as  I'eported 
in  Kirby,  was  argued  before  Ellsworth  and  his  associates 
at  the  August  term  of  the  Court  1786.*  One  William* 
Greene  had  been  indicted  under  this  statute  and  con- 
victed on  the  verdict  of  a  jury.  The  evidence  showed 
that  Greene  had  been  traced  to  the  house  of  his  neighbor 
Samuel  Rossetar,  and  found  in  Rossetar's  nuptial  couch 
with  "Tryphena,  the  wife  of  said  Rossetar,  at  a  little 
after  ten  o'clock  in  the  evening," — evidence  which  might 
be  thought  strongly  circumstantial,  and  perhaps  toler- 
ably conclusive  by  a  jury  in  our  day.  Not  so,  however, 
thought  the  ingenious  council  for  the  prisoner,  who  now 
moved  to  arrest  the  judgment  on  the  ground  that  the 
corpus  delicti  had  not  been  proved.  There  was  another 
statute  defining  in  terms  exactly  the  offence  which  the 
evidence  established,  the  punishment  of  which  was  sim- 
ply whipping  not  exceeding  thirty  stripes ;  and  the  ef- 
forts of  the  prisoner's  counsel  of  course  were  to  bring  the 
case  within  the  latter  statute,  and  thus  escape  the  brand- 
ing and  the  wearing  of  the  halter.  After  solemn  argu- 
ment and  consideration,  the  Court  overruled  the  motion 
on  the  perfectly  obvious  and  strictly  legal  principle  that 
the  jury  were  the  proi)er  judges  of  the  weight  of  the  evi- 
dence on  the  whole  circumstances  of  the  case,  and  their 
verdict  must  therefore  be  regarded  as  conclusive.  We 
hear  no  more  of  the  unfortunate  Mr.  Greene ;  but  he 
doubtless  paid  the  full  penalty  of  his  transgression. 

The  proposition  to  appoint  delegates  to  a  Convention 
to  frame  a  plan  for  a  Federal  Government,  was  acceded 
to  with  reluctance,  and  almost  at  the  last  moment,  by 
Connecticut.  Tlie  Anti-Federal  party  in  that  State  was 
numerous  and  x>crsevering,  and  up  to  within  a  few  weeks 
of  the  meeting  of  the  Convention  it  was  doubtful  what 
course  the  Assembly  would  adopt.  "Of  Connecticut 
alone  doubts  are  entertained,''  writes  Madison  to  Jeffer- 

♦  The  State  vs.  Greene,  Kirby's  Report,  87. 


OLIVER  ELLSWORTH.  253 

son,  in  the  latter  part  of  April,  1787.  These  doubts 
however  were  soon  after  solved.  The  Assembly  deter- 
mined to  appoint  delegates  to  the  Convention,  and  se- 
lected three  of  the  most  eminent  citizens  of  the  State, 
Oliver  EUsworth,  Roger  Sherman,  and  William  Saumel 
Johnson. 

Ellsworth  took  his  seat  in  the  Convention  a  few  days 
after  it  was  organized  and  just  before  the  respective  prop- 
ositions of  Randolph  and  Pinckney,  were  submitted. 
For  some  weeks  he  was  a  silent,  but  not  inattentive  lis- 
tener to  the  interesting  discussions  which  took  place  in 
that  body.  Indeed,  though  he  subsequently  mingled 
freely  in  the  debates  of  the  Convention,  he  never  aspired 
to  act  a  prominent  and  leading  part  in  sketching  out  the 
plan  of  the  new  Government.  It  was  a  sphere  not  so 
well  adapted  perhaps  to  his  talents  as  that  which  he  had 
previously,  and  which  he  subsequently,  filled.  His  mind 
was  not  inventive ;  he  was  better  adapted  to  aid  in  the 
execution,  than  in  the  construction,  of  a  plan  of  govern- 
ment ; — to  organize  and  carry  out  a  system  in  detail,  than 
to  originate  it.  Hence  the  great  work  of  framing  the 
new  Government,  fell  to  the  hands  of  others.  But  in  the 
arrangement  of  its  details,  in  harmonizing  its  various 
branches,  and  esi>ecially  in  preserving  those  checks  and 
balances  so  necessary  to  the  success  of  the  projected  Con- 
stitution, he  rendered  the  most  signal  and  valuable  ser- 
vice. He  came  to  the  Convention  with  two  ideas  fixed 
and  indelibly  impressed  on  his  mind.  One  of  these  was 
the  preservation  of  the  identity,  the  influence,  and  the 
sovereignty  of  the  respective  States  ;  and  the  other,  the 
engrafting  upon  the  new  system,  as  far  as  practicable, 
those  simple  democratic  principles,  which  were  embodied 
in  the  institutions  and  government  of  his  native  State. 
His  entire  course  in  the  Convention  seems  to  have  been 
guided  and  influenced  by  these  ideas.  One  of  his  earliest 
acts  was  to  second  a  motion  of  his  colleague  Sherman, 
that  the  members  of  the  first  branch  of  the  National 
Legislature  be  elected  every  year,  in  opposition  to  Mr. 
Rutledge,  who  proposed  two  years,  and  Mr.  Madison, 
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who  was  in  favor  of  three;  the  people,  he  said,  were 
fond  of  frequent  elections,  and  might  be  safely  indulged 
in  one  branch  of  the  Legislature.*  Soon  after,  on  the 
consideration  of  the  resolution  that  ' '  A  national  Govern- 
ment ought  to  be  established,  consisting  of  a  Supreme 
Legislative,  Executive,  and  Judiciary,"  he  moved  to 
strike  out  the  word  national,  and  retain  the  proper  title, 
the  United  State^,  "  He  could  not  admit  the  doctrine," 
he  remarked,  ''  that  a  breach  of  any  of  the  Federal 
articles  could  dissolve  the  whole.  It  would  be  highly 
dangerous  not  to  consider  the  Confederation  as  still  sub- 
sisting. He  wished  also  the  plan  of  the  Convention  to 
go  forth  as  an  amendment  of  the  articles  of  the  Confed- 
eration, since  under  this  idea  the  authority  of  the  L^s- 
latures  could  ratify  it.  If  they  are  unwilling,  the  pjeople 
will  be  so  too.  If  the  plan  goes  forth  to  the  people  for 
ratification,  several  succeeding  Conventions  within  the 
States,  would  be  unavoidable.  He  did  not  like  these 
Conventions.  They  were  better  fitted  to  pull  down  than 
to  build  up  Constitutions."  f  For  similar  reasons  he  op- 
posed the  proi)osition  to  pay  the  representatives  out  of 
the  national  treasury,  and  moved  to  substitute  payment 
by  the  States,  in  opposition  to  Hamilton,  Madison,  Wil- 
son and  others,  remarking  with  much  warmth :  "  If  we 
are  so  exceedingly  jealous  of  State  Legislatures,  will  they 
not  have  reason  to  be  equally  jealous  of  us  ?  If  I  return 
to  my  State  and  tell  them  we  made  such  and  such  regu- 
lations for  a  General  Government,  because  we  dared  not 
trust  you  with  very  extensive  powers,  will  they  be  satis- 
fied 'i  Nay,  will  they  adopt  your  Government  ?  And  let 
it  ever  be  remembered  that  without  their  approbation 
your  Government  is  nothing  more  than  a  rope  of  sand."  X 
On  the  question  whether  the  members  of  the  second 
branch  should  ])e  chosen  by  the   Legislatures   of   the 


*  Madison  Papers.  Vol.  II,  pp.  846,  929. 

t  Madison  Papers,  Vol.  II,  pp.  908,  909. 

X  Yates'  Minutes,  Elliott's  Debates,  Vol.  I,  p.  478.  He  subsequently 
made  an  ineffectual  effort  to  strike  out  the  provision  that  Senators  be  paid 
out  of  the  national  treasury.     Madison  Papers,  Vol.  I,  p.  970. 
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"States,  Ellsworth  was  no  less  resolute  and  determined  in 
^is  opposition  to  the  advocates  of  a  consolidated  Govem- 
Tnent,  and  in  support  of  the  sovereignty  of  the  States. 
Be  urged  the  necessity  of  maintaining  the  existence  and 
agency  of  the  State  Governments ;  without  their  co- 
operation it  would  be  impossible  to  support  a  republican 
government  over  so  great  an  extent  of  country ;  an  army 
could  scarcely  render  it  pnu'.ticable :   "If  the  principles 
and  materials  of  our  Government,"  he  added,  ''are  not 
adequate  to  the  extent  of  these  single  States,  hpw  can  it 
be  imagined  that  they  can  support  a  single  government 
throughout  the  United  States  ?    The  only  chance  of  sup- 
porting  a  general  government  lies  in  grafting  it  on 
tTiose  of  the  individual  States. ' '  * 

Ellsworth's  solicitude  for  the  preservation  of  the  rights 
and  sovereignty  of  the  States,  was  again  exhibited  in  a 
striking  manner  in  the  discussions  arising  on  the  great 
question  which  agitated  and  divided  the  Convention,  as 
to  the  ratio  of  State  representation  in  the  National  Legis- 
lature. In  these  discussions  he  took  a  decided  and 
prominent,  and  it  may  be  added  a  controlling  part,  for 
upon  him  mainly  rested  the  labor  of  sustaining  the  rights 
and  interests  of  the  smaller  States  against  that  splendid 
array  of  intellectual  strength  which  had  espoused  the 
other  side.  The  great  capacity  of  Ellsworth  on  this  occa- 
sion was  exhibited  to  the  best  advantage.  His  coolness, 
his  adroitness,  his  moderation,  thg  weight  and  momen- 
tum of  his  attacks,  the  unyielding  pertinacity  and  firm- 
ness of  his  resistance,  formed  altogether  an  invincible 
obstacle  to  the  advocates  of  consolidation.  It  is  not 
too  much  to  say  that  to  the  resolute  efforts  and  per- 
severing energy  of  Oliver  Ellsworth,  more  than  to 
any  other  man  in  the  Convention,  is  the  country  in- 
debted for  the  final  compromise  of  the  Constitution 
which  gave  to  each  State  an  equality  of  representation 
in  the  Senate.  Upon  this  point,  having  reluctantly 
yielded  the  equality  of    representation   in    the    other 

*  Madison  Papers,  VoL  II,  pp.  957,  958. 
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branch,  he  stood  firm  and  immovable.  It  was  a  point 
beyond  which  compromise  itself  was  impossible;  nor 
could  any  efforts  avail  to  move  him  a  hair's  breaxith 
from  the  position  he  had  taken  in  regard  to  it.  The 
greatest  names  in  the  Convention  were  arrayed  against 
him — Madison,  Hamilton,  Franklin,  Randolph,  Pinck- 
ney,  Govemenr  Moms,  Ruf ns  King — ^a  phalanx,  that  it 
might  have  been  supposed,  would  have  overwhelmed  iall 
opposition  at  a  single  charge.  But  Ellsworth  stood  firm 
and  undismayed,  and  for  two  days  bore  up  almost  single- 
handed  and  alone  in  the  unequal  contest,  aided  only  by 
the  occasional  interposition  of  his  colleague  Sherman, 
and  one  or  two  others,  and  the  fiery  philipics  of  Mr. 
Bedford  of  Delaware,  which  served  to  divert  the  attacks 
if  they  did  not  materially  weaken  the  strength  of  their 
opponents. 

In  the  preceding  sketch  of  Judge  Rutledge,*  I  have 
briefiy  traced  this  animated  and  stormy  debate  as  it  is 
found  preserved  in  the  notes  of  Mr.  Madison,  who,  him- 
self, took  a  prominent  part  in  it.  It  commenced  on  the 
29th  of  June,  on  Ellsworth's  motion  that  ''the  rule  of 
suffrage  in  the  second  branch  be  the  same  as  that  estab- 
lished in  the  articles  of  Confederation" — that  is,  that 
each  State  have  an  equal  vote,  a  contrary  rule  having 
just  been  adopted  in  regard  to  the  first  branch.  In  sup- 
port of  his  motion  Ellsworth  observed:  "He  was  not 
sorry,  on  the  whole,  that  the  vote  just  passed,  had  deter- 
mined against  this  rule  in  the  first  branch.  He  hoi)ed  it 
would  become  a  ground  of  compromise  with  regard  to 
the  second  branch.  We  were  partly  national,  partly 
Federal.  The  proportional  representation  in  the  first 
branch  was  conformable  to  thf»  national  principle,  and 
would  secure  the  large  States  against  the  small.  An 
equality  of  voices  was  (conformable  to  the  Federal  princi- 
ple, and  was  necessary  to  secure  the  small  States  against 
the  large.  He  trusted  that  on  this  middle  ground  a  com- 
promise would  take  place.     He  did  not  see  that  it  could 


AhU,  pages  183-187. 
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on  any  other,  and  if  no  compromise  should  take  place, 
the  meeting  would  be  not  only  in  vain,  but  worse  than 
vain."  He  then  proceeded  in  the  discussion  of  the  ques- 
tion with  admirable  felicity  and  directness  of  argument, 
and  advanced  his  reasons  for  desiring  to  preserve  the 
Federal  principle  in  the  Constitution  of  the  national 
Senate,  concluding  with  the  earnest  and  stirring  appeal : 
"Let  a  strong  Executive,  Judiciary,  and  Legislative,  be 
created,  but  let  not  too  much  be  attempted  by  which  all 
may  be  lost.  He  was  not  in  general  a  half-way  man ; 
yet  he  preferred  doing  half  the  good  we  could,  rather  ,- 
than  do  nothing  at  all.  The  other  half  may  be  added 
when  the  necessity  shall  be  more  fully  experienced."  * 
The  next  day  the  discussion  was  continued  with  re- 
newed vigor,  Judge  Wilson  opening  the  debate  in  oppo- 
sition to  Ellsworth.  He  maintained,  with  great  plausi- 
bility of  argument,  that  the  Convention  was  framing  a 
government  for  meii^  and  not  for  the  imaginary  beings 
called  States^  and  therefore,  the  proposed  rule  of  repre- 
sentation would  be  unjust,  as  it  would  subject  the  major- 
ity to  be  ruled  by  the  minority,  ii-llsworth  again  took 
up  the  argument,  and  replied  to  these  positions,  in  a 
train  of  reasoning  that  no  one  who  has  witnessed  the 
practical  workings  of  the  Federal  system  in  our  day, 
would  be  inclined  to  controvert.  ''The  ])ower  is  given 
to  the  few,"  he  says,  ''  to  save  them  from  being  destroyed 
by  the  many.  If  an  equality  had  been  given  to  them  in 
both  branches,  the  objection  might  have  had  weight.  Is 
it  a  novel  thing  that  the  few  should  have  a  check  upon 
the  many  t  Is  it  not  the  case  in  the  British  Constitu- 
tion, the  wisdom  of  which  so  many  gentlemen  have 
united  in  applauding  i  Have  not  the  House  of  Lords, 
who  form  so  small  a  portion  of  the  nation,  a  negative  on 
the  laws,  as  a  necessary  defence  of  their  j)eculiar  rights 
against  the  encroachments  of  the  Commons  <  No  in- 
stance of  a  confederacy  has  existed  in  wliich  an  equaltity 
of  voices  has  not  been  exercised  by  'the  members  of  it. 

•  Madison  Papers,  Vol.  II,  pp.  996-998. 
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We  are  running  from  one  extreme  to  another.  We  are 
razing  the  foundations  of  the  building^  when  we  need 
only  repair  the  roof  "  * 

As  the  discussion  increased  in  warmth  and  intensity, 
Ellsworth  found  himself  suiTOunded  by  a  formidable  and 
crushing  opposition.  The  attack  from  the  heavy  bat- 
teries of  Wilson's  learning  and  logic,  was  followed  by  a 
combined  onslaught  from  all  sides.  Every  variety  of 
weapon  known  to  the  practice  of  legitimate  discussion 
was  biought  to  bear,  to  drive  him  and  those  who  stood 
with  him,  from  the  position  they  maintained  with  such 
invincible  firmness — the  keen  and  unerring  arrow^s  drawn 
from  the  inexhaustible  quiver  of  Madison's  forensic  skill; 
the  blunt  and  homely,  but  ponderous  weapons  of  Frank- 
lin s  common  sense  ;  the  rapid  and  effective  artillery  of 
Rufus  King's  gorgeous  declamations  ; — but  all  in  vain. 
The  phalanx  of  the  opposition  stood  firm,  with  Ellsworth' 
at  its  head,  armed  at  all  points  in  proof.  Madison,  while 
complimenting  the  "admirable  and  close  reasoning"  of 
his  opponent,  endeavored  in  vain  to  weaken  his  position 
and  overthrow  his  argument ;  Franklin  hinted  at  a  com- 
promise that  would  have  been  substantially  a  victory, 
and  enforced  his  views  by  a  practical  and  characteristic 
illustration,  but  to  no  purpose  ;  King  attacked,  with  elo- 
quent invective,  the  ''phantom  of  State  sovereignty," 
and  endeavored  to  dispel  ''this  wonderful  illusion," 
without  eflfect.  Though  the  field  of  argument  was  ex- 
hausted, the  Connecticut  delegate  still  stood  unconvinced 
and  still  unyielding.  His  answer  to  all  his  opponents 
was  the  earnest  and  emphatic  announcement  which  con- 
veyed the  unalterable  conviction  of  his  mind:  ''What 
he  wanted  was  domestic  hax)piness.  The  National  Gov- 
ernment could  not  descend  to  the  local  objects  on  which 
this  dej)ended.  It  could  only  embrace  objects  of  a  gen- 
eral nature.  He  turned  his  eyes,  therefore,  for  the  pre- 
servation of  their  rights  to  the  State  governments.  From 
that  alone  he  could  derive  the  greatest  happiness  he  ex- 

♦  Madison  Papers,  Vol.  II,  p.  1003. 
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pected  in  this  life.  His  happiness  depended  on  their 
existence,  as  much  as  a  'new  bom  infant  on  its  mother 
for  nourishment.  If  this  reasoning  was  not  satisfactory, 
he  had  nothing  to  add  that  cx)uld  be  so."  * 

The  result  of  the  day's  discussion  was  the  change  of  a 
single  vote  in  Georgia,  and  the  consequent  division  of 
that  State,  and  of  all  the  States  upon  tlie  main  question. 
A  committee  of  conference  was  thereupon  ordered,  whose 
action  has  been  noticed  in  another  iilace.f  Ellsworth 
was  appointed  a  member  of  it,  but  for  some  cause,  which 
I  have  not  been  able  to  ascertain,  did  not  serve,  his  place 
being  filled  by  his  colleague,  Mr.  Sherman.  With  the 
every  way  fortunate  result  of  the  labors  of  that  commit- 
tee, however,  he  expressed  himself  fully  satisfied. 
*' Some  compromise  was  necessary,''  he  remarked,  ''and 
lie  saw  none  more  convenient  or  reasonable."  J 

A  full  review  of  the  acts  and  services  of  Ellsworth, 
during  the  session  of  the  Convention,  would  extend  this 
sketch  to  undue  limits,  and  I  shall,  therefore,  in  passing, 
barely  glance  at  the  more  important  matters  with  which 
his  name  is  connected,  and  which  mav  serve  to  illustrate 
the  nature  of  his  opinions. 

He  was  appointed  upon  the  committee  of  detail,  of 
wiiich  Rutledge  was  chairman,  and  which  prei)ared  and 
reported  to  the  Convention,  the  first  official  dmft  of  a 
C<mstitution. 

He  participated  in  the  del)ates  on  the  consfitution  of 
the  Executive  office,  and  gave  free  expression  to  his  views 
in  regard  to  it.  He  moved  that  the  Executive  be  ap- 
pointed by  electors  chosen  by  the  Legislatures  of  the 
States^  in  a  certain  specified  ratio. §  Subsequently,  he 
moved  that  the  Executive  be  a])])ointed  by  the  Legisla- 
ture, except  when  the  magistrate  last  chosen  shall  have 
continued  in  office  the  whole  term  for  which  he  was 
chosen  and  be  re-eligible ;  in  which  case  he  should  be 


♦  Madison  Papers,  Vol.  II,  p.  1014. 
f  Ant^,  pages  185-188. 
X  Madison  Papers,  Vol.  ll,  p.  1032. 
§  Madison  Papers,  Vol.  II,  p.  1 149. 
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chosen  by  electors  appointed  by  the  State  Legislatures. 
This,  he  thought,  would  at  once  provide  for  the  re-elec- 
tion of  a  deserving  magistrate,  and  secure  his  independ- 
ence of  the  Legislature.*  He  favored  the  motion  of  Mr. 
Wilson,  which  was  also  supported  by  Madison,  that  the 
Supreme  National  Judiciary  should  be  associated  with 
the  Executive  in  the  revisionary  power  f — a  proposition 
whose  singular  incongi'uity  was  not  perceived  by  some 
of  the  best  minds  in  the  Convention,  but  wliich  Rutledge 
pointed  out  in  the  brief  but  emphatic  sentence,  that  "  th& 
Judges  ought  never  to  give  their  opinion  on  a  law,  till  it 
came  before  them." 

He  was  opposed  to  the  project  of  clothing  the  Execu- 
tive with  power  to  nominate  the  Judges.  Though  he  was 
willing  to  leave  with  the  Executive  a  negative  on  a  nomi- 
nation made  by  the  Senate,  yet  he  preferred  to  vest  that 
body,  absolutely,  with  the  power  of  appointment.  The 
Executive,  he  remarked,  will  be  regarded  by  the  people 
with  a  jealous  eye ;  and  every  project  for  augmenting, 
unnecessarily,  his  influence  will  be  disliked.  J 

Ellsworth  was  a  strenuous  opponent  of  every  attempt 
to  confer  on  the  ?s  ational  Legislature  the  power  to  inter- 
fere with  the  elective  franchise  in  the  States,  or  to  impose 
unnecessary  restrictions  on  the  qualifications  of  its  own 
members.  To  the  suggestion  of  Gouvenieur  Morris,  pro- 
posing a  freehold  qualilication  for  electors,  he  remarks : 
'^  The  right  of  suffrage  is  a  tender  point,  and  strongly 
guarded  by  most  of  the  State  Constitutions.  The  peo- 
I^le  will  not  readily  subscribe  to  the  National  Constitu- 
tion if  it  should  subject  them  to  be  disfranchised.  The 
States  are  the  best  judges  of  the  circumstances  and  tem- 
per of  their  own  people."  j$  And,  on  a  subsequent  occa- 
sion,  lie  earnestly  and  effectively  o])posed  the  proposi- 
tion to  require  a  freehold  qualitication  for  the  offices  of 
President,  Judges,  and  members  of   Congress.     It  was- 

*  Madison  Papers,  Vol.  II,  p.  1198. 

f  Ibid.,  Vol.  11,  p.  1163. 

tibid.,  Vol.  II,  p.  117:^. 

§  Madisou  Papers,  Vol.  Ill,  p.  1250. 


OLIVEK    KLLSVVOUTH.  261 

"better,  he  thought,  to  leave  the  whole  matter  to  the  dis- 
cretion of  the  Legislature  than  to  insert  a  provision  for 
it  in  the  Constitution.*  His  views  in  regard  to  the  qual- 
ification of  aliens  were  of  a  similar  nature.  He  disap- 
proved the  motion  of  Col.  Mason  making  a  residence  of 
seven  years  a  requisite  of  citizenship,  and  proposed  in 
lieu  of  it  a  residence  of  one  year,  though  expressing  his 
willingness  to  assent  to  three. t  In  like  manner  he  op- 
posed Mr.  MoiTis'  proposition  requiring  a  residence  of 
fourteen  years  as  a  qualification  for  the  Senatorship, 
believing,  as  he  remarked,  that  it  would  discoui-age 
meritorious  aliens  from  emigi-ating  to  this  country. J 

The  simplicity  of  his  views  in  regard  to  the  organiza- 
tion of  the  government,  and  his  partiality  to  those  ele- 
mentary democratic  ideas  which  he  had  imbibed  from 
the  institutions  of  his  native  State,  were  also  evinced  on 
various  other  occasions.  Not  only  did  he  contend  that 
the  members  of  Congress  should  be  paid  by  the  respective 
States,  as  has  been  ali*eady  remarked,  and  that  the  mem- 
bers of  the  popular  branch  should  be  chosen  annually, 
but  he  saw  no  difiiculty  in  carrying?  out  every  branch  of 
the  Federal  administration  through  the  medium  of  fre- 
quent ele(*tions,  and  short  periods  of  official  service.  He 
advocated  also  the  ineligibility  of  members  of  Congress 
to  any  other  office  :>^  and  even  discountenanced  the  pro- 
ject of  taking  the  yeas  and  nays  in  the  Federal  legisla- 
ture, preferring,  with  his  colleague  Sherman,  the  primi- 
tive New  England  mode  of  determining  a  question  by 
voices,  i  On  the  proposition  to  authorize  Congress  to 
emit  bills  on  the  credit  of  the  United  States,  he  thought 
a  favorable  moment  had  come  to  shut  and  bar  the  door 
forever  against  paper  money.  ''Paper  money,''  he  re- 
marked, ''can  in  no  case  be  necessarv.  Give  the  (jfov- 
^rnment  credit,  and  other  resources  will  follow.     The 


*  Madison  Papers,  Vol.  Ill,  p.  1284. 
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power  may  do  harm,  n  ver  good/'  And  to  that  singalar 
proposition,  favored  by  Charles  Pinckney  and  other  in- 
fluential members,  whose  object  was  to  vest  Congress 
with  power  to  annul  the  laws  of  the  States,  he  manifested 
a  staunch  and  resolute  resistance — a  proposition  which 
Wilson,  caiTied  away  with  the  enthusiasm  of  the  mo- 
ment, considered  "as  the  key  stone  wanted  to  complete 
the  wide  arch  of  government  we  are  raising,"  but  which 
the  more  penetrating  intellect  of  Rutledge  condenined 
as  an  act  which  of  itself  alone  "  would  damn,  and  ought 
to  damn,  the  Constitution."  * 

Mr.  Ellsworth  does  not  seem  to  have  been  present  dur- 
ing nearly  the  whole  of  the  last  month  of  the  Convention, 
nor  is  his  name  found  attached  to  the  Constitution  as  it 
came  from  the  hands  of  the  framers.  The  omission, 
however,  is  nntirely  accidental,  c'ls  he  was  from  the  mo- 
ment of  its  adoption,  the  firm  and  unswerving  friend  of 
the  projected  system.  This  is  evident  from  his  letter  to 
the  Governor  of  Connecticut,  signed  by  himself  and  his 
colleague  Sherman,  enclosing  a  printed  copy  of  the  instru- 
ment and  exi)hnning  its  i)r()vij^ions.  At  the  close  of  this 
letter,  the  delegates  remark:  ''We  wish  it  mav'meet 
the  approbation  of  the  several  States,  and  be  a  means  of 
securing  their  rights,  and  lengthening  out  their  tran- 
quillity." + 

The  Connecticut  Convention  assembled  about  the  Ist 
of  Jauuarv  followin^ir.  Ellsworth  was  of  course  a  mem- 
ber,  and  upon  him  mainly  devolved  the  duty  of  defend- 
ing the  new  plan  of  government  before  that  body.  The 
task,  however  was  not  a  difficult  one,  for  a  large  and 
controlling  majority  was  favorable  to  the  new"  Constitu- 
tion.:!:   Ellsworth,  however,  relaxed  no  effort  and  spared 


t  Aui^',  piv^L'  IKf).     ^Madison  Papers,  Vol.  Ill,  p.  1411. 

f  1  Klliot's  Debutes,  \).  431. 

X  From  the  final  result  in  tlie  several  Stales  it  would  seem  that  the  com- 
promise of  the  Constitution  was  regarded  as  a  substantijil  triumph  by  the 
smaller  States.  Tlie  votes  of  New  Jersev  and  Delaware  were  unanitnou9 
for  the  ratifieation,  while  those  of  the  larger  States  were  comparatively 
close. 


OLIVER   ELLSWORTH.  263 

no  labor  in  presenting  the  subject  fully  and  favorably  to 
the  Convention.     As  one  of  the  delegates  to  the  late 
assembly  at  Philadelphia,  he  appropriately  opened  the 
discussion.     The  outlines  of  this  speech  are  preserved.* 
It  is  exceedingly  plain,  and  without  the  slightest  preten- 
sions to  rhetorical  elegance,  though  certainly  clear,  forc- 
ible, and  direct.     The  main  argument  is  drawn  from  a 
consideration  of  the  value  and  necessity  of  the  Union, 
and  its  adaptation  to  the  wants  and  interests  of  the  State 
of  Connecticut.    This  idea  he  enforces  by  a  brief,  though 
by  no  means  striking  reference  to  the  histories  of  ancient 
and  modern  confederacies.     It  is  not  difficult,  however, 
to  see  that  he  is  more  at  home  in  the  practical  examina- 
tion of  the  subject  under  the  light  of  existing  facts.    As, 
for  example,   when,   with   true  professional  tact,   and 
genuine  New  England  shrewdness,  he  presses  the  argu- 
ment on  the  score  of  interest  and  policy,  and  urges  the 
necessity  of  the  Union  on  the  ground  of  economy  as  well 
as  of  safety.     The  small  States,  he  urges,  can  alone  be 
saved  by  the  Union.     Nothing  but  the  Union  can  pre- 
serve Connecticut  from  the  ra])acity  of  her  two  grasping 
neighbors,  Massachusetts  and  New  York  ; — and  his  rea- 
soning loses  not  a  particle  of  its  point  from  the  quiet 
and  homely  illustration  with  which  he  enforces  it :   ''If 
divided,  what  is  to  prevent  the  large  States  from  ()pi)res- 
sing  the  small  (    What  is  to  defend  us  from  the  ambition 
and  rapacity  of  New  York,  when  she  has  spread  over 
that  vast  territory  which  she  claims  and  holds  (    Do  we 
not  already  see  in  her  the  seeds  of  an  overbearing  ambi- 
tion ?    On  the  other  side,  there  is  a  large  and  powerful 
State.     Have  we  not  already  begun  to  be  tributaries? 
If  we  do  not  improve  the  i^resent  critical  time — if  we  do 
not  unite,  shall  we  not  be  like  Issachar  of  old ^  a  strong 
ass  crouchiTKj  down  hetioeen  two  burdens  f  f 

The  debates  of  the  Connecticut  Convention,  with  the 
exception  of  brief  sketches  of  some  half  dozen  speecln  s 


♦  See  2  Elliot's  Debates,  pp.  189-193. 
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collected  from  cotemporarj'^  publications,  are  lost.  Of 
these  speeches  two  are  by  Ellsworth,  who  seems  to  have 
been  the  acknowledged  leader  of  the  Convention.  The 
first  of  these  was  his  speech  on  opening  the  debate  which 
has  just  been  noticed,  and  the  second,  delivered  a  few 
days  after,  was  on  the  power  of  Congress  to  lay  taxes. 
The  latter  is  by  far  the  more  happy  effort,  and  may  be 
regarded  as  the  best  preserved  specimen  of  its  author's 
talent  as  a  debater.  He  addresses  himself  to  the  subject 
with  characteristic  plainness  of  speech,  but  with  admira- 
ble skill  and  force  of  reasoning,  and  conclusively  refutes 
in  detail  each  of  the  objections  urged  against  vesting  the 
general  government  with  this  power.  The  arguments  of 
Ellsworth,  cool,  dispassioned,  ingenious,  and  searching, 
were  thoroughly  adapted  to  the  character  of  his  audi- 
ence ;  and  we  can  well  conceive  the  truth  of  the  remark 
which  has  been  made  of  them,  tliat  they  left  a  deeper 
impression  upon  the  minds  to  which  they  were  addressed 
than  would  have  been  produced  by  the  brilliant  efforts 
of  Ames  or  the  impassioned  api)eals  of  Hamilton. 

The  Constituti(m  was  ratified  by  a  large  majority.  Out 
of  one  hundred  and  sixty-eight  votes  only  forty  are  re- 
corded in  the  negative,  a  result  that  might  be  considered 
complimentary  either  to  the  influence  and  talent  of  Ells- 
worth, or  the  good  sense  of  the  representatives  of  the 
Connecticut  people. 

As  one  of  the  foremost  men  in  the  State,  Ellsworth,  of 
course,  could  not  be  overlooked  in  the  organization  of  the 
new  government.  He  was  chosen  one  of  the  senators  of 
the  United  States,  his  colleague  being  William  Samuel 
Johnson,  lately  appointed  to  an  office  which  his  father 
had  filled  befoie  him,  that  of  Piesident  of  Columbia  Col- 
lege. The  first  Congress  met  at  ''Federal  Hall,"  in  the 
city  of  New  York,  on  the  4th  of  March,  1789 ;  but  to  the 
mortification  of  the  more  zealous  Federalists,  says  the  his- 
torian, only  eight  senators  and  thirteen  representatives 
made  their  appearance.  Of  these  eight  senators  Ells- 
worth was  one,  and  pati^^ntly  waited,  from  day  to  day, 
with  his  colleagues,   until  the  0th  of  April,  when  Mr. 
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Richard  Henry  Lee  appeared,  making  twelve  senators  in 
all,  which  fonmed  a  quorum ;  the  Senate  then  organized 
and  proceeded  to  business. 

Mr.  Ellsworth's  services  in  the  Senate  through  the 
seven  years  which  comprised  the  period  of  his  connexion 
with  that  body,  were  of  the  most  valuable  character.  It 
was  indeed  a  field  of  laborious  and  important,  as  well  as 
honorable  service,  and  it  required  talents  of  a  high  order 
to  enter  upon  it  with  success  and  the  hope  of  usefulness. 
Xhe  whole  machinery  of  the  new  government  was  to  be 
put  in  motion ;  the  substantial  frame  work  which  the 
Federal  Convention  had  raised,  was  to  be  elaborated  by 
the  National  Legislature  into  the  complete  and  perfect 
structure  fit  to  subserve  the  useful  purpose  of  its  crea- 
tion. The  work  of  invention  was  now  to  give  place  to 
the  labor  of  detail ;  theoretic  ideas  to  practical  results  : 
the  devising  of  systems  and  plans  of  government  to  the 
organization  of  the  means  of  execution.  Every  thing 
was  to  be  organized — the  civil  department,  the  diplo- 
matic department,  the  judicial  department,  the  treasury, 
the  customs,  the  post-office,  the  army  and  navy,  and,  in 
short,  all  the  departments  of  administration.  And  here 
Oliver  Ellswoith  found  the  tnie  sphere  of  his  useful-, 
ness.  It  was  here  that  the  practical  value  of  such  tal- 
ents as  he  possessed  was  felt  and  known.  Among  all 
his  associates,  during  the  w^hole  period  of  his  service  in 
the  Senate,  it  would  be  difficult  to  point  out  one  who 
may  justly  claim  equal  capacity  in  everything  pertain- 
ing to  the  utilities  of  legislation.  It  has  been  remarked 
that  in  no  portion  of  his  career  did  he  exhil)it  a  greater 
degi'ee  of  progressive  improvement  and  a  more  contin- 
ued and  vigorous  development  of  his  intellectual  facul- 
ties than  during  these  years  of  his  service  in  the  Senate. 
His  labors  were  arduous,  often  embarrassing  ;  but  he  ap- 
plied himself  to  them  with  that  plodding  persevei'ance 
and  unwearied  industry,  which  in  his  hands  were  the 
potent  and  sure  weapons  of  success.  Some  of  liis  men- 
tal laboi's,  during  this  period,  if  the  ac^count  that  has 
come  down  to  us  be  correct,  were  not  only  of  n  tedious 
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but  even  of  a  painful  character.  To  him  a  gi-eat  intel- 
le^'tual  achievement  was  not  a  sudden  and  happy  inspi- 
ration of  genius.  The  thought  did  not  ilash  across  his 
mind  with  the  vividness  and  velocity  of  a  sunbeam  ;  it 
was  produced  only  through  the  painful  and  toilsome 
porcess  of  mental  travail.  While  engaged  in  these  im- 
portant investigations,  we  are  told,  he  would  pass  whole 
days,  and  sometimes  nights,  in  walking  up  Jind  dowTi 
his  chamber,  absorbed  in  mental  labor.  It  was  impossi- 
ble to  divert  his  attention  toward  any  other  object  before 
he  had  thoroughly  formed  his  conclusions  on  the  subject 
which  engaged  him.  When,  at  last,  the  question  which 
had  thoroughly  excited  him  was  finally  determined,  he 
appeared  at  once  relieved  from  a  weight  of  thought,  and 
was  left  languid  and  exhausted,  as  if  he  had  been  wearied 
out  by  severe  bodily  labor.  * 

When  the  first  Congress  met,  and,  indeed,  for  four  or 
five  years  afterwards,  the  Senate,  which  in  its  creation 
had  excited  such  popular  jealousies  and  called  out  such 
violent  attacks,  was  an  entirely  different  body  from  what 
it  subsequently  became,  and  now  is.  A  certain  degree 
of  mystery  enshrouded  its  deliberations,  and  it  main- 
tained a  distant  formalitv  and  an  aristocratic  reserve 
which  by  no  means  contributed  to  conciliate  the  }:)Oi3ular ' 
good  will.  Une  of  its  earliest  disagreements  with  the 
other  House  arose  upon  a  mere  point  of  etiquette,  namely, 
as  to  what  title  or  style  should  l)e  used  in  addressing  the 
President  of  the  United  States.  The  title  of  *'  His  Ex- 
ceUency'^  had  l)een  rejected  as  not  sufficiently  respect- 
ful, and  a  committee  of  three,  of  which  Ellsworth  was 
a  member,  subsequently  I'eported  that  in  their  opinion  it 
would  be  proi)er  to  address  him  as  *■'  Ills  HiffJiness,  tlie 
President  of  the  United  States,  and  Protector  of  their 
liherties^^^  which  rei)ort  the  Senate  seemed  inclined  to 
adopt.  But  the  House  of  Representatives,  staunch  in 
its  republican  principles,  refused  to  yield,  or  recognize 
any  other  title  for  the  President  than  that  ''expressed 


*  :J  Anal.  Magjizino.     Sketch  of  Ellswortli. 


OLIVER  ELLSWORTH.  267 

in  the  Constitution."  Before  a  committee  of  conference 
could  report,  tlie  House  had  already  addressed  the  Ex- 
ecutive in  the  simple  and  appropriate  form  which  has 
ever  since  been  observed,  "  To  tJte  Presklent  of  the  Uni- 
ted States  ;"  a  stvle  of  address  which  the  Senate,  though 
with  some  disgust,  thought  it  expedient,  ''for  the  pres- 
ent," to  adopt. 

At  this  early  period,  too,  the  doors  of  the  Senate 
Chamber  were  closed,  and  the  debates  were  secret,  which 
was  another  source  of  i)opular  animadversion  and  jeal- 
ousy. This  continued  during  nearly  the  whole  period 
of  Ellsworth's  service,  and  we  are  thus  cut  off  from  a 
vast  deal  of  interesting  infoimation ;  for  while  the  de- 
bates of  the  other  branch  remain  in  a  tolerable  state  of 
preservation,  nothing  but  the  merest  skeleton  outline  of 
the  Senate's  proceedings,  as  it  appears  in  its  journal,  is 
left.  We  can  therefore,  do  nothing  more  than  conject- 
ure what  may  have  been  the  eloquence  of  such  orators 
as  Rufus  King  and  Richard  Henry  Lee,  the  statesman- 
ship of  such  tried  patriots  as  Charles  Carrol  and  Robert 
Morris,  or  the  judicial  wisdom  of  such  lawyers  as  Wil- 
liam Patterson  and  Oliver  Ellsworth.  The  Senate  con- 
tinued to  adhere  to  this  secret  session  svstem  for  some 
time  with  blind  and  })ersevering  tenacity.  Mr.  Monroe 
made  an  effort  to  have  the  sessions  i)ublic,  in  the  spring 
of  1791,  but  the  motion  was  voted  down,  as  a  similar  one 
had  been  the  ])revious  session,  by  a  vote  of  nine  to  seven- 
teen, Ellsworth  being  in  the  negative. "^^^  And  it  was  not 
until  four  years  afterwards  that  the  doors  were  ordered 
to  be  oi)ened,  and  the  Senate  became  convinced  that  the 
deliberations  of  a  free  legislative  body  should  be  not  only 
free  but  public.  From  that  day  the  Senate  regained  the 
public  confidence,  and  continued  to  increase  in  the 
popular  esteem,  until  it  came  to  be  regarded,  as  it  now 
is,  with  marked  and  peculiar  reverence,  as  the  grand 
conservative  balance-wheel  of  the  Federal  svstem. 


*  Ellnwortli's  vote  is  fcmiid  recorded  against  a  similar  proposition  in  the 
old  Congress,  a  propo'^ition  which  was  favored  by  Hamilton  and  Wilson. 
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The  secret  sessions  of  the  Senate,  and  the  meagre  out- 
lines of  its  history,  which  the  journal  presents,  of  course 
render  it  impracticable  to  determine  what  precise  share 
Ellsworth  is  entitled  to  claim  in  most  of  the  important 
public  measures  discussed  before  that  body.  Of  one 
great  act,  however-y-the  organization  of  the  Federal  Ju- 
diciary—an act  intimately  connected  with  his  profes- 
sional, as  well  as  senatorial  fame,  we  can  speak  with 
niore  certainty.  Of  this  act  Mr.  Ellsworth  is  justly  en- 
titled to  Qlaim  the  chief  paternity  ;  and  for  that  reason, 
if  no  other,  as  one  of  his  eulogists  has  very  properly  re- 
marked, he  ought  to  be  spoken  of  with  peculiar  reverence* 
by  the  American  bar ;  for,  it  is  added,  though  with  a 
latitude  of  expression  somewhat  too  wide,  the  entire 
Federal  system  was  made  by  him, — "the  whole  edifice, 
organization,  jurisdiction,  and  process,  was  built  by  him 
as  it  now  stands."  * 

The  Constitution  had  barely  sketched  the  outline  of  a 
Federal  Judiciary ;  it  had  marked  out  the  ground  and 
defined  the  fixed  boundaries  on  which  the  superstructure 
was  to  stand  ;  but  the  edifice  itself,  was  left  to  be  reared 
by  the  Legislature.  It  declared  that  the  judicial  power 
of  the  United  States  should  be  vested  in  one  Supreme 
Court,  and  in  such  inferior  Courts  as  the  Congress  may, 
from  time  to  time,  ordain  and  establish, f  thus  leaving  a 
wide  margin  for  the  action  of  the  Legislature.  No  part 
of  the  system  had  been  regarded  with  more  distrust  than 
this.  It  was  thought  to  contain  an  element  of  power 
dangerous  to  the  sovereignty  and  existence  of  the  several 
States.  The  establishment  of  inferior  Courts  especially, 
had  been  resisted,  even  in  the  Federal  Convention,  as 
unnecessary, J  it  being  proi)osed  to  establish  a  Supreme 
Court  simply  as  an  appellate  tribunal  from  the  decisions 
of  the  State  Courts,  wliich  latter,  it  was  thought,  might 
be  a})pr()priately  invested  with  jurisdiction  in  ofl'ences 

♦  Notes  to  Wharton's  Stale  Trials,  p.  41. 
f  Federal  Constitution,  Art.  HI,  Section  1. 
+  See  Sketch  of  RuUedge,  antv,  jn  171. 


OLIVER  ELLSWORTH.  269 

• 

against  the  United  States,  admiralty  cases,  etc.,  etc.,  as 
nnder  the  Confederation. 

As  an  ultra  States' -rights  man,  it  might  have  been  sup- 
posed that  Ellsworth  would  have  favored  these  notions 
in  Congress,  where  they  reappeared  and  were  urged  with 
great  force  in  the  debate  on  the  judiciary  bill.  This, 
however,  was  not  the  case.  With  the  adoption  of  the 
Constitution  his  views  seem  to  have  become  modified, 
and  from  standing  upon  the  extreme  of  the  States' -rights 
doctrine,  he  became  the  warm  and  consistent,  but  not 
ultra,  advocate  of  a  liberal  construction  of  all  the  provi- 
sions of  the  new  system.  It  was  not  many  years  after 
the  adjournment  of  the  Convention,  that  he  and  Madison 
found  themselves  occupying  in  Congress  precisely  antag- 
onistic positions  from  those  in  which  they  formerly  stood. 
His  support  of  the  Judiciary  Act  is  one  of  the  earliest 
and  strongest  evidences  of  his  thorough  adhesion  to  the 
new  Federal  system. 

The  early  organization  of  the  Courts  seems  to  have 
been  regarded  by  Congress  as  one  of  the  most  pressing 
necessities  of  the  times.  The  next  day  after  the  opening 
of  the  Senate,  and  before  the  President's  inaugural 
speech  had  been  delivered,  a  committee  of  the  Senate 
was  appointed  "  to  bring  in  a  bill  for  organizing  the  Ju- 
diciary of  the  United  States."  *  Ellsworth  was  i)laced 
at  the  head  of  this  committee.  It  would,  perhaps,  be 
unjust  to  others,  nor  is  it  necessary  for  his  reputation,  to 
claim  for  him  the  entire  and  unaided  construction  of  the 
judicial  system  ;  for  that  able  lawyer,  his  future  associ- 
ate on  the  bench.  Judge  Paterson,  was  a  member  of  the 
committee,  and  it  is  said  that  he  was  assisted  also  by  the 
valuable  aid  of  his  colleague,  Mr.  Johnson.  To  Ells- 
worth, however,  was  assigned  the  chief  share  of  the 
labor,  and  the  draft  of  the  bill  is  undoubtedly  from  his 
pen.  The  assiduous  industry  he  brought  to  this  duty, 
and  the  promptitude  of  its  performance,  are  evidenced 
in  the  fact  that  within  three  weeks  of  the  appointment 

♦  Senate  Journal,  April  7th,  1789. 
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of  the  committee,  the  outlines  of  the  plan  were  matured. 
From  the  following  letter  of  Ellsworth,  to  his  former 
colleague,  Chief-Justice  Law,  dated  April  30th,  1789, 
the  reader  will  perceive  that  the  system  as  it  w^as  first 
sketched  by  the  committee,  and  as  it  came  from  their 
hands,  w^as  the  same,  substantially,  as  that  which  Con- 
gi*ess  finally  adopted : 

''The  following,"  he  says,  ''are  outlines  of  a  Judiciary 
system  c6ntemplating  before  a  committee  of  the  Senate. 

"That  the  Supreme  Court  consist  of  six  Judges,  and 
hold  two  stated  sessions  annually  at  or  near  the  seat  of 
Government. 

"That  there  be  a  District  Court,  with  one  Judge  resi- 
dent in  each  State,  with  jurisdiction  in  admiralty  cases, 
smaller  offences,  and  some  other  special  cases. 

"That  the  United  States  be  divided  into  three  circuits. 
That  a  court  be  holden  twice  annually  in  each  State,  to 
consist  of  two  Judges  of  the  Supreme  Court  and  the  Dis- 
trict Judge.  This  Court  to  receive  appeals  in  some  cases 
from  the  District  Court,  to  try  high  crimes,  and  have 
original  jurisdiction  in  law  and  equity,  in  controversies 
between  foreigners  and  citizens,  and  between  citizens  of 
diffei'ent  States,  and  where  the  matter  in  dispute  exceeds 
five  hundred  dollars ;  and  to  grant  appeals  to  the  Su- 
preme Court  except  as  to  facts,  wliei'e  the  matter  in  dis- 
pute exceeds  two  thousand  dollars.''  "^ 

The  committee,  through  Mr.  Richard  Henry  Lee, 
repoi'ted  the  bill  to  the  Senate  on  the  12th  of  June. 
Though  it  encountered  in  tliat  body  a  searching  discus- 
sion, it  had  a  conipnratively  easy  passage.  Of  twenty 
votes  recorded  on  taking  tlie  tinal  (luestitm,  six  cmly  are 
in  the  negative,  and  among  these  it  is  singular  enough 
to  find  the  name  of  Mr.  Lee,  himself.  +  But  a  vigorous 
and  formidable  opposition  si)rang  up  in  the  house, 
headed  by  Liverniore.  of  New  Hampshire;  Jackson,  of 


*  This  aD(l  .the  letter  from  which  the  su])sequeiU  extract  is  takeu,  are 
pubUshed  from  the  original  manuscript  by  Mr.  Wharton,  in  his  Xote^  to 
the  State  Trials. 

\  Journal  of  the  Senate,  July  17th,  1789. 
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Georgia,  and  Burke,  of  South  Carolina,  which,  for  a  time, 
at  least,  threatened  to  defeat  the  bill.  The  debate  was 
characterized  by  great  ability,  and  no  small  degree  of 
warmth.  The  unaccountable  jealousies  entertained  of 
the  entire  judicial  system,  were  stimulated  and  excited, 
rather  than  soothed  by  discussion  ;  and  we  can  read  in 
our  day  with  a  feeling  little  short  of  astonishment  such 
exaggerated  expressions  as  those  with  which  Mr.  Liver- 
more  closed  one  of  his  ablest  speeches :  "  For  my  part,'! 
contemplate  with  horror  the  effects  of  the  plan.  I  think 
I  see  a  foundation  laid  for  discord,  civil  war,  and  all  its 
concomitants.  To  avert  these  evils  I  hope  the  house  will 
reject  the  proposed  system."* 

During  this  period  of  suspense,  Ellsworth  relaxed  no 
effort  to  secure  the  final  passage  of  the  bill.  On  the 
fourth  of  August  he  writes  to  Judge  Law :  "I  consider 
a  proper  arrangement  of  the  judiciary,  however  difficult 
to  establish,  among  the  best  securities  the  government 
will  have,  and  question  much  if  any  will  be  found  at 
once  more  economical,  systematic  and  efficient,  than  the 
one  under  consideration.  Its  fate  in  the  House  of  Rep- 
resentatives, or  in  the  opinion  of  the  public,  i  cannot 
determine.  But  being,  after  a  long  investigation,  satis- 
fied in  my  own  mind  of  its  expediency,  I  have  not  hesi- 
tated, nor  shall  I,  to  give  it  the  little  support  in  my 
power." 

Fortunately,  the  majority  in  Congress  entertained 
similar  views.  The  bill  as  it  came  from  the  Senate  was 
supported,  not  by  the  votes  only,  but  by  the  active 
efforts  of  such  men  as  Benson,  Sedgwick,  Ames,  Madi- 
son, and  Gerry.  It  passed  the  House  of  Reijresentatives 
on  the  17th  of  September,  and  soon  after,  by  the  signa- 
ture of  the  President,  became  a  law.  The  judicial  struc- 
ture thus  raised  has  stood  the  test  of  time  from  that  day 
to  this  ;  for  it  remains  in  its  essential  features  the  same 
that  it  came  from  the  hands  of  its  founders.  The  only 
substantial  and  radical  change  ever  made  in  it  was  in  the 

■ -  -        -  -   -  -  — j_ 

♦  Debates  of  Congress,  Vol.  I,  p.  814. 
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last  year  of  Mr.  Adams'  administration,  when  a  batch  of 
new  officials  and  tribunals  was  created,  and!  the  Jadges 
of  the  Supreme  Court,  relieved  of  Circuit  duty,  were  re- 
quired simply  to  sit  as  an  Appellate  Court.  But  the 
change  was  temporary  only.  During  the  very  next  year, 
under  the  auspices  of  Jefferson's  Administration,  the 
law  was  repealed  and  the  system  restored  to  its  original 
simplicity. 

The  scheme  of  Hamilton  for  funding  the  debt  of  the 
United  States  found  in  Ellsworth  a  vigorous  and  able 
auxiliary.  He  was  upon  the  select  committee  to  whom 
it  was  referred,  and  rendered  valuable  service  in  amend- 
ing and  perfecting  the  plan,  until  it  had  assumed  the 
shape  in  which  it  finally  passed  the  Senate.  It  appears, 
however,  that  he  differed  from  Hamilton  in  one  or  two 
important  particulars.  He  was  of  opinion  that  it  was 
not  expedient  to  attempt  to  fund  the  debt  at  a  higher 
rate  of  interest  than  four  per  cent,  as  this  would  answer 
the  expectations  of  the  creditors  and  all  the  requirements 
of  substantial  justice.  He  was  also  dissatisfied  with  the 
Secretary's  proposal  of  leaving  one- third  of  the  debt 
unfunded  for  ten  years,  as  this  measure  he  thought 
would  tend  to  encourage  speculations,  and  would  leave, 
after  ten  years,  a  great  burden  upon  the  country,  with 
little  advantage  to  the  creditors  ;  and  these  opinions,  we 
are  told,  were  supported  by  him  "with  all  that  boldness 
and  reason  which  gave  him  a  predominant  influence  in 
the  Senate  ;"  *  and  also  with  so  much  of  energy  and  suc- 
cess as  finally  to  secure  a  compromise.  It  should  be 
added,  that  he  was  warmly  in  favor  of  that  part  of  Ham- 
ilton's plan,  which  proposed  the  funding  of  the  debts  of 
the  States  with  the  foreign  debt,  a  proposition  which 
had  been  rejected  in  the  other  house ;  and  he  pressed 
this  matter  witli  so  much  vigor  that  the  Senate  finally 
agreed,  by  a  small  majority,  to  unite  such  portion  of 
State  debts  as  should  be  a.ssumed,  in  the  general  funding 
bill,  and  to  consolidate  the  whole  in  one  system. -f 

•  Letter  from  Secretary  Wolcott.  July  20th,  1790.     1  Gibbs'  Wol.,  4U. 
f  Journal  of  the  Seuate,  July  16th,  1790. 
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Mr.  Ellsworth  also  seconded,  and  materially  aided^in 
canying  out,  Hamilton's  plan  for  the  incorporation  of  a 
Bank  of  the  United  States.  He  was  one  of  the  select 
committee  to  whom  the  matter  was  originally  referred, 
and  w^hich  reported  the  bill.  The  plan,  after  some  dis- 
cussion, passed  the  Senate  by  a  large  majority.*  But  it 
encountered,  in  the  House  of  Representatives,  a  power- 
ful and  detennined  opposition  under  the  well-directed 
lead  of  Madison,!  Giles,  and  Jackson,  who  demonstrated 
both  the  unconstitutionality  and  expediency  of  the  in- 
stitution. After  one  of  the  most  animated  and  brilliant 
debates  which  had  yet  occurred  in  that  body — enlivened 
by  the  splendid  eloquence-  of  Ames  on  the  cme  side,  and 
the  logical  reasoning  of  Madison  on  the  other — the  ad- 
vocates of  the  bank  carried  the  day  by  a  majority  of 
nineteen  votes. 

Under  the  classihcation  of  Senators,  as  required  by 
law,  Ellsworth  drew  for  the  shortest  tenn — tlie  period  of 
two  years.  At  the  expiration  of  that  time  he  was  again 
handsomely  complimented  l)y  his  native  State,  in  a  re- 
election to  the  Senate,  lie  took  his  seat  at  the  opening 
of  the  next  session,  and  i)reserved  his  connection  >vith 
that  body  unbroken  until  his  resignation  in  the  Spring 
of  179G,  on  his  appointment  to  the  Chief-Justiceship. 

The  passage  of  the  Bank  Bill  contributed  in  no  incon- 
sidemble  degi'ee,  as  we  are  assured  on  the  highest  cotem- 
porary  authority,  to  the  complete?  organization  of  those 
distinct  and  visible  parties,  wiiich,  in  their  long  and 
dubious  conflict  for  power,  have  since  shaken  the  United 
States  to  their  centre. :{:     It  left  the  two  most  active  intel- 


*  The  Journal  does  not  show  the  exact  vote  on  the  passage  of  the  bill. 
The  motion  to  Umit  the  term  of  incorporation  to  the  year  1801  instead  of 
1811,  probably  exhibits  the  strength  of  the  opposition — six  to  sixteen,  Mr. 
Monroe  being  one  of  the  minority.     See  Journal  of  January  20th,  1791. 

f  Mr.  Madison's  views  of  strict  construction  on  tlie  subject  of  the  Bank 
were  no  recent  convictions  He  had  opposed  Mr.  Morris's  Bank  of  North 
America,  which  he  called  "  the  child  of  necessity,"  on  the  ground  that  it 
was  unauthorized  by  the  articles  of  confederation.  See  Madison's  Speech 
on  the  Bank,  2  Congressional  Debates,  2011. 

X  Marshall's  Life  of  Washington,  VoU  11.  p.  206. 
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lects  of  the  country,  Jefferson  and  Hamilton,  in  perma- 
nent antagonism  in  the  cabinet  of  Washington,*  and 
it  placed  the  name  of  Ellsworth  in  opposition  to  that  of 
Monroe  on  the  record  of  the  Senate.  The  resj)ective  po- 
sitions thus  taken  were  never  changed.  Subsequent 
events,  particularly  those  growing  out  of  the  French 
Revolution,  served  to  render  the  line  of  division  more 
definite  and  distinct.  Ellsworth  attached  himself  with 
all  the  ardor  of  a  thorough  conviction,  but  without  that 
intemperance  of  party  zeal  which  some  of  his  associates 
exhibited,  to  the  Federal  party.  With  all  their  measures; 
during  his  continuance  in  the  Senate,  his  name  is  promi- 
nently connected.  He  gave  to  Washington' s  administra- 
tion a  sober,  but  cordial  and  energetic  support.  He  ap- 
proved and  sustained  the  proclamation  of  neutrality.  He 
was  one  of  those  who  dreaded  what  he  called  the  "  bale- 
ful ascendancy  of  French  influence," f  and  was  ardently 
in  favor  of  cultivating  friendly  r«-lations  with  England. 
He  approved  the  mission  of  Mr.  Jay,  and  even  spoke  of 
it  with  some  df.gree  of  exaltation,  as  "a  mortifying 
movement  to  those  who  have  endeavored  by  every  pos- 
sible means  to  prevent  a  reconciliation  between  this 
country  and  Great  Britain."  J  He  also  warmly  approved 
the  treaty  itself,  and  voted  for  its  confirmation,  and  even 
censured  the  delay  of  the  President  in  ratifying  it.  "If 
the  President  decides  wrong,"  he  writes,  in  regard  to 
this  subject,  "or  does  not  decide  soon,  his  good  fortune 
will  forsake  him."§  And  again,  a  few  days  after,  when 
it  had  become  known  that  the  President  had  approved 

♦  It  is  scarcely  necessary  to  remind  the  reader  that  the  cabinet  of  Wfish- 
ington  divided  on  the  question  of  the  constitutionality  of  the  Bank,  Ham- 
flton  and  Knox  being  in  favor,  and  Jefferson  and  Randolph  opposed,  the 
President  siding  with  the  former.  Precisely  the  same  division  occurred  on 
the  question  of  the  constitutionality  of  the  bill  apportioning  the  represen- 
tatives, with  the  exception  that  General  Knox  was  rather  undecided.  This 
time,  however,  the  President  acceded  to  the  views  of  Jefferson,  and  vetoed 
the  bill. 

t  Bee  his  letter  to  Oliver  Wolcott,  8r.,  April  5th,  1794.  1  Gibbs'  Wol- 
cott,  134. 

X  Letter  to  Wolcott,  April  16th,  1794.     1  Gibbs'  Wolcott,  135. 

§  Letter  to  Wolcott,  Jr.,  August  15th,  1795.    1  Gibbs'  Wolcott,  225. 
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the  treaty:  "I  am  glad  the  President  has  done  at  last 
what  I  am  unwilling  to  believe  he  ever  hesitated  about, 
and  the  delay  of  which  has  not  been  without  hazard  and 
some  mischief.  The  crisis  admits  not  of  the  appearance 
of  indecision,  and  much  less  of  steering  any  course  but 
one."* 

As  the  warm  and  ardent  friend  of  the  Jay  treaty,  of 
course  Ellsworth  was  one  of  those  who  disapproved  the 
nomination  of  Rutledge  to  the  vacant  Chief-Justiceship 
of  the  Supreme  Court.  This  nomination  indeed  had 
struck  the  leaders  of  the  Federal  party  with  astonish- 
ment and  dismay.  For  a  moment  their  coniidence 
seemed  to  be  shaken,  not  in  the  motives,  but  in  the  dis- 
cretion and  judgment  of  the  President.  The  violence  of 
language  used,  and  the  extreme  action  recommended,  by 
some  of  his  indiscre^^t  friends,  are  certainly  lamentable 
exhibitions  of  a  blind  and  over  zealous  party  spirit.  ''A 
driviller  and  a  fool  appointed  to  be  Chief- Justice  ! "'  ex- 
claims a  member  of  the  President's  cabinet. f  "  Faction 
is  to  be  courted  at  so  great  a  sacrifice  of  consistency !  " 
responds  another  influential  Federal  politician, J  and  a 
third  counsels  the  Senate  to  stand  firm,  and  correct  the 
President's  '^  error  of  judgment,''  by  rejecting  the  nomi- 
nee. §  It  must  be  added  that  Ellsworth  was  by  no  means 
exempt  from  these  warm  party  feelings,  but  he  never 
suffered  them  to  manifest  themselves  in  violent  action, 
or  to  drive  him  from  that  dignified  propriety  of  language 
and  conduct  which  governed  his  political  as  well  as  his 
private  intercourse.  ''If  the  evil  is  without  remedy," 
he  quietly  remarks,  in  a  letter  to  Secretary  Wolcott, 
about  this  time,  ''we  must,  as  in  other  cases,  make  the 
best  of  it.     Believe  not,  my  dear  sir,  that  I  have  feelings 

♦  Letter  to  Wolcott,  Jr.,  Augast  20th,  1795.  1  Gibbs'  Volcott,  236.  In 
this  letter  he  congratulates  his  correspondent  on  the  favorable  prospects  of 
the  treaty  in  New  England.  As  to  New  Hampshire,  he  remarks  playfully. 
he  infers,  "that  brother  Langdon's  argument,  that  "tis  a  damned  thing 
made  to  plague  the  French,'  has  by  repetition  lost  its  power." 

t  Wolcott,  Jr.,  letter  to  Hamilton,  July  30th,  1795. 

t  Chauncey  Goodrich,  letter  to  Wolcott,  July  30th,  1795. 

§  See  preceding  sketch  of  Rutledge,  pp.  203-209. 
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on  this  occasion  which  are  not  common  to  all  well  dis- 
posed friends  of  the  government."* 

Rutledge  rejected,  the  confidence  of  the  Federalists  in 
the  President  returned ;  the  entente  cordials  was  re- 
stored ;  it  had  become  a  matter  of  entire  certainty  on 
their  part  that  the  office  would  now  be  properly  filled ; 
no  Jacobin,  or  opponent  of  the  Jay  treaty,  no  Democrat, 
or  other  disorderly  or  improper  person,  would  be  selected 
to  fill  the  important  station  of  Chief- Justice  of  the  United 
States.  •  At  this  time,  it  is  to  be  recollected,  the  two 
great  parties  into  which  the  country  was  divided  had 
assumed  distinct  form  and  shape,  and  had  entered  fully 
armed  into  the  political  arena.  Washington  could  be 
said  stiictly  to  belong  to  neither.  He  endeavored  to 
hold,  with  a  firm  and  steady  hand,  the  balance  equally 
poised  between  both  ;  yet  the  close  observer  might  even 
then  see  that  the  Federal  scale  slightly  predominated. 
Like  a  parent,  striving  to  goveiTi,  with  wisdom  and  strict 
impartiality,  two  rebellious  sons,  he  could  not  entirely 
conceal  his  partiality  for  the  elder  born.  He  selected,  as 
President  Adams  rather  strongly  expresses  it,  ''a  multi- 
tude of  Democrats  and  Jacobins"  for  office  ;  but  it  was^ 
plain  to  be  seen,  that  his  most  trusted  officials  vvere 
drawn  from  the  opposite  ranks.  He  conferred  upon 
Monroe  and  Jay,  almost  at  the  same  time,  high  diplo- 
matic trusts,  and  though  the  former  enjoyed  his  entire 
respect  and  esteem,  the  latter  carried  with  him  also  his 
uni:eserved  confidence.  His  judgment  ai)preciated,  as 
they  deserved,  the  great  abilities  and  valuable  services 
of  Jefferson  in  the  cabinet,  but  it  was  not  difficult  to  see 
that  with  Hamilton  were  lodged  the  affections  of  his 
heart. 

The  rejection  of  Rutledge,  therefore,  produced  no  per- 
manent estrangement  or  misunderstanding  between  the 
President  and  his  Federal  friends,  particularly  as  he 
soon  after  sent  into  the  Senate  the  name  of  Mr.  Gushing, 
the  senior  Judge  in  commission  then  on  the  bench,  for 

*  2  Gibbs*  W.olcott,  p.  226. 
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the  office  of  Chief-Justice.  The  nomination  was  at  once 
■3^atified  with  entire  unanimity.  But  that  excellent  and 
exemplary  gentleman  declined  to  accept  the  presidency 
■of  the  Court,  preferring  to  retain  the  less  ambitious  and 
Hess  prominent  post  of  an  associate.* 

♦  The  first  intimation  Judge  Gushing  received  of  his  appointment  was  at 

■^  diplomatic  dinner  given  by  the  President.    In  seating  the  guests,  Wash- 

xn^on,  with  the  stately  etiquette  of  that  day,  bowed  to  Judge  Cushing,  and 

-pointing  to  a  vacant  place  near  him,  said.  "The  Chief -Justice  of  the  United 

States  will  please  take  the  seat, on  my  right."    The  next  day  he  received 

"fcis  commission.    This  anecdote,  I  am  informed  by  the  friend  who  com- 

^municates  it,  has  been  preserved  on  the  relation  of  Judge  Cushing  himself. 

The  fact  that  Judge  CiLshhig  actually  presided  in  the  Supreme  Court,  and 

^?ras  aL«K)  tendered  the  commission  of  Chief-Justice,  would  have  authorized 

me  perhaps  to  assign  him  a  more  prominent  place,  and  to  introduce  a  more 

extended  notice  of  him  in  this  work.     For  the  present,  however,  I  must 

confine  myself  to  the  limits  of  the  following  brief,  but  interesting  sketch, 

which  has  been  kindly  furnished  me  by  Charles  C.  Paine,  Esq.,  of  Boston, 

a  family  connexion  of  Judge  Cushing,  and  who  has  come  into  possession  of 

his  papers. 

William  CusHrso  was  bom  in  Scituate,  Massachusetts,  March  1,  1732. 
His  family  was  of  ancient  and  respectable  English  descent,  and  came  over 
in  1636;  this  branch  of  it  soon  afterwards  settled  in  Scituate  on  the  estate 
on  which  he  was  bom.  and  which  he  afterwards  inherited.  His  father  and 
grandfather  were  Judges  of  the  Superior  Court,  and  his  great-grandfather 
an  assistant  of  the  colony  of  Plymouth,  a  Judge,  and  of  the  commis- 
sioners for  uniting  the  two  colonies  of  Plymouth  and  Massachusetts. 

He  graduated  at  Harvard  College  in  1751,  studied  law  with  Jeremy 
Oridley,  Attomey -General ;  commenced  practice  in  Scituate,  in  1760;  was 
appointed  Judge  of  Probate  for  Lincoln  county  (now  in  Maine),  and  re- 
moved to  Pownalborough.  on  the  Kennebee  river  and  practiced  there  with 
great  success.  His  brothers,  Charles  and  Roland,  also  educated  at  Harvard 
College  and  to  the  bar,  both  practised  in  Maine. 

In  1772,  upon  the  resignation  by  his  father  of  the  office  of  .ludge  of  the 
Superior  Court,  which  he  had  held  for  over  twenty-eight  years,  he  was  ap- 
pointed to  the  vacancy,  and  thereupon  returned  to  Scituate,  where  he 
resided  for  the  rest  of  his  life. 

From  this  time  to  the  Revolution,  in  1775,  such  was  the  dignity  and 
amenity  of  his  character  that  he  enjoyed  the  respect  and  friendship  of  the 
principal  men  of  both  parties,  his  associates  on  the  bench,  the  Governor, 
and  others  of  the  royalists,  being  friends  of  his  father,  while  his  relative, 
Thomas  Cushing,  the  Speaker  of  the  House.  Robert  Treat  Paine,  and  others 
of  the  leading  patriots,  were  his  own  friends.  He  was  the  only  member  of 
the  Ijench  who  adhered  to  the  American  side,  and  upon  the  reorganization 
of  the  Supreme  Court  in  1775  was  made  Chief -Just  ice.  which  post  he  held 
till  1789,  during  the  independent  sovereignty  of  the  State.     In  1780  he  was 
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It  was  now  exceedingly  doubtful  upon  whom  the  choice 
of  the  President  would  fall.     Wilson  was  the  oldest 

one  of  the  committee  for  revising  the  laws  of  the  State.  In  1783,  the  great 
question,  whether  slavery  was  abolished  in  the  State  by  the  language  of  the 
Bill  of  Rights  declaring  that  all  men  are  born  free  and  equal,  came  before 
the  court  on  an  indictment  of  the  master  for  an  assault  on  his  slave ;  in  his 
charge  to  the  jury  he  held  it  was  so — and  thus  slaver}'  in  the  State  came  to 
an  end. 

The  interval  from  1782  to  1788  was  a  period  of  constant  difficulty  and 
danger  to  the  Judges.  The  people,  unable  to  meet  their  debts  and  taxation, 
assembled  in  armed  mobs  around  the  court  houses  and  endeavored  to  pre- 
vent the  sittings  of  the  Courts,  until,  finally.  Shay's  rebellion  broke  out. 
The  judges,  on  approaching  the  court  houses,  not  unfrequently  were  obliged 
to  pass  through  these  infuriated  masses,  and  the  unflinching  finnne.ss  with 
which  they  never  failed  to  perform  their  duties  w^as  witnesscni  with 
admiration. 

In  1885  he  w^as  requested  to  be  a  candidate  for  Governor,  as  he  was  again 
in  1794,  but  on  both  occa-sious  he  declined.  In  1788  he  was  Vice-President 
of  the  Convention  for  ratifying  the  Constitution  of  the  United  States,  pre- 
sided most  of  the  time,  and  gave  his  support  to  the  adoption  of  it.  Upon 
the  organization  of  the  Supreme  Bench  of  the  United  States,  in  1789,  he 
was  appointed  judge  of  it,  next  to  the  Chief-Justice. 

After  Jays  departure  for  England,  in  1794,  he  presided  in  the  Court,  and 
in  1796,  upon  Jay's  resiguation,  he  was  nominated  by  Washington  as  Chief- 
Justice,  and  at  a  time  of  great  part}'  exasperation  was  unanimously  con- 
firmed! by  the  Senate.  This  appointment  was  made  without  his  knowledge, 
and  was  an  entire  surprise  to  him. 

After  holding  the  connnission  for  about  a  w^eek  h(;  returned  it.  though 
AViUshiugton  solicited  him  to  keep  it,  and  was  never  willing  to  appoint  any 
other  over  him.     He  continued  on  the  bench  till  his  death 

He  was  of  good  height,  graceful,  and  of  great  personal  dignity;  his  purity 
and  simplicity  of  character  and  urbanity  of  manners  fascinated  every  one, 
and  at  the  same  time  he  had  unbending  firmness  and  an  integrity  wliich 
insj)ired  universal  confidence.  He  was  always  cheerful,  and  fond  of  social 
enjoyments.  He  possessed  a  remarkably  strong  and  clear  mind ;  was  a  man 
of  great  abilities  and  learning,  and  profoundly  read  in  the  law.  As  a  judge 
he  commanded  the  entire  respect  and  confidence  uf  the  3lasstichuseUs  bar, 
while  at  the  head  of  the  State  bench,  and  of  the  bar  generally  in  the  Federal 
Court.  He  was  a  great  reader  of  works  of  history  and  literature,  and  a 
liberal  and  fervent  Christian. 

In  1774,  he  married  iMiss  Hannah  Phillips,  of  .Middletown,  Conn.,  a  lady 
nnich  younger  than  himself,  and  of  great  aeeomplishments,  who  was  his 
constant  companion  in  all  liis  joiirneyings,  and  survived  him  many  years. 

His  brother,  Roland,  died  young  and  unmarried.  His  brother,  General 
Charles  Cushing,  removed  to  Boston,  and  married  a  sister  of  Governor 
Sunmer,  and  a  daughter  married  Charles  Paine,  son  of  Robert  Treat  Paine. 
In  these  families  Judge  and  Mrs.  Cushing  enjoyed  their  chief  society  and 
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Judge  in  commission  after  Judge  Gushing,  and  it  might 
liave  been  supposed  was  next  in  the  line  of  succession. 

intercourse  when  at  home.     Judge  Gushing  never  had  issue.     He  died  on 
t.he  13th  of  September,  1810,  in  the  79th  year  of  liis  age. 

The  following  extracts  from  several  of  Judge  Cushing's  judgments,  de- 
livered while  on  the  Supreme  bench,  will  enable  the  reiider  to  form  an 
opinion  of  his  great  learning  and  judicial  ability : 

The  case  of  Chisholm  v.  G&frgia,  2  Dallas,  419,   involved  the  question,' 
"whether  one  of  the  United  States  can  be  sued  by  a  citizen  of  another  State. 
The  affirmative  opinion  of  the  court  was  concurred  in  by  Judge  Cnshing. 
In  his  opinion  it  resulted  clearly  from  the  letter  of  the  Constitution,  and 
i¥as  no  less  equally  cousistiint  with  its  spirit.     It  was  suggested  on  the 
argument,  that  this  would  take  away  all  sovereignty  from  the  several  States, 
and  reduce  them  to  mere  corjiorations.     Gushing,  J.,  says:  "  As  to  coipor- 
ations,  all  States  whatever  are  coqjorations.  or  bodies  politic.     The  only 
question  is,  what  are  their  powers?    As  to  individual  States  and  the  United 
States  the  Gonstitution  marks  the  boundaries  of  powers.     Whatever  power 
is  deposited  with  the  Union  by  the  people  for  ther  own  necessary  security, 
is  so  far  a  curtailing  of  the  power  and  prerogatives  of  States.     This  is,  as 
it  were,  a  self-evident  proposition;  at  least  it  cannot  be  contested.     Thus 
the  power  of  declaring  war,  making  peace,  raising  and  8upix>rtiug  armies 
for  pul)lic  defence,   levying  duties,  excises  and  taxes,  if  necessary,  with 
many  other  powers,  are   lodged   in  Congress;  and  are  a  most   essential 
abridgment  of  SUite  sovereignty.     Again,  the   restrictions  upon    States: 
'No  State  shall  enter  into  any  tn^aty,  alliance  or  confederation,  coin  money, 
emit  bills  of  credit,  make  any  thing  but  gold  and  silver  a  tender  in  pay- 
ment of  debts,  or  pass  any  law   impairing  the  obligation  of  contracts;' 
these,  with  a  number  of  others,  are  imjwrtant  restrictions  of  the  power  of 
States,  and  were  thought  necessary  to  maintain  the  Union,  and  to  establish 
some  fundamental,  uniform   principles  of  public  justice  tlirou.i:hout  the 
whole  Union.     So  that,  I  think,  no  argument  of  force  can  be  taken  from 
the  sovereignty  of  States.     Where   it  has  been  abridged  it  was  thought 
necessary  for  the  greater,  indispensable  good  of  the  whole." 

The  decision  in  ChUhoUa  v.  (horyia  caused  great  alarm  throughout  the 
Union;  public  meetings  were  held,  and  petitions  sent  to  Congress;  it  was 
the  general  opinion  that  it  touched,  in  a  fundamental  point,  the  rights  of 
the  States.  An  amendment  to  the  Constitution  was  projmsed  and  ratified 
at  the  next  session  of  Congress  following  the  rendering  of  the  decision, 
which  declared  that  the  judicial  power  of  the  United  States  should  not  ex- 
lend  to  actions  against  a  State  by  a  citizen  of  anotlier  or  a  foreign  State 

Tlie  very  important  cas<»  of  Ware  v.  Ilyllon,  3  Dallas,  199,  in  vol  veil  the 
question  whether  the  act  of  Virginia,  passed  before  the  end  of  the  war, 
sequestering  British  debts,  was  a  bar  to  their  recover}';  in  the  face  of  the 
'  Treaty  of  1783,  which  provided  that  creditors  on  either  side  .should  me(;t 
with  no  lawful  impediment  to  the  recovery  of  the  full  value,  in  sterling 
money,  of  k\\  boiut  jUle  Cn^\i\\^  heretofore  contracted.  The  majority  of  the 
Court  held,  Judge  Gushing  holding  with  them,  that  the  Treaty  of  1783 
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But  public  rumor  seemed  rather  to  point  to  Judge  Pater- 
son,  though  no  one  could  venture,  with  certainty,  to  pre- 

revivcd  the  debts  in  favor  of  tlie  creditors,  and  that  the  bar  to  a  recovery 
of  such  debts,  which  the  law  of  Virginia  had  interposed,  was  removed. 
Judge  Gushing  discussed  the  point  at  issue  in  this  cause  with  rare  ability 
and  great  force  and  clearness.     He  said.  **  I  shall  not  question  the  right  of 
a  State  to  confiscate  debts.    Here  is  an  act  of  the  Assembly  of  Virginia, 
passed  in  H??,  respecting  debts,  which,  contemplating  to  prevent  the  ene- 
my deriving  strength  by  the  receipt  of  them  during  the  war,  provides  that 
if  any  British  debtor  will  pay  his  debt  into  the  Loan  Ofiice,  obtain  a  certi- 
ficate and  receipt  as  directed,  he  shall  be  discharged  from  so  much  of  the 
debt.     But  an  intent  is  expressed  in  the  act  not  to  confiscate  unless  Great 
Britain  should  set  the  example.    This  act,  it  is  said,  works  a  discharge  and 
a  bar  to  the  prayer.     If  such  payment  is  to  be  considered  as  a  discharge,  or 
a'bar,  so  long  as  the  act  had  force,  the  question  occurs,  was  there  a  power, 
by  the  treaty,  supposing  it  contained  proper  words,  entirely  to  remove  this 
law,  and  this  bar  out  of  the  creditor's  way  ?  "    The  power  was  declared  to 
be  undeniable.     "  The  treaty  having  been  sanctioned,  in  all  its  parts,  by  the 
Constitution  of  the  United  States,  as  the  supreme  power  of  the  land. .   Then 
arises  the  great  question  upon  the  import  of  the  fourth  article  of  the  treaty, 
and  to  me  the  plain  and  obvious  meaning  of  it  goes  to  nulify,  ab  initio,  all 
laws,  or  the  impediments  to  any  law,  as  far  as  they  might  have  been  de- 
signed to  impair  or  impede  the  creditor's  right  or  remedy  against  the  orig- 
inal debtor.    ♦    ♦    *   The  article,  speaking  of  creditors,  and  fto7J/i/<fe  debts 
heretofore  contracted,  plainly  contemplates  debts  as  originally  contracted, 
and  creditors  and  original  debtors:  removing  out  of  the  way  all  local  im- 
pediments, so  that  ;i  recovery  might  be  had  as  if  no  such  laws  had  particu- 
larly interposed.     The  words,  *  recover}'  of  the  full  value  in  sterling  money  ; 
if  they  have  force  or  meaning,  must  annihilate  all  tender-laws,  making 
anything  a  tender,  but  sterling  money;  and  the  other  words,  or  at  least  the 
whole  taken  together,  must  in  like  manner  remove  all  other  impediments 
of  law,  aimed  at  the  recovery  of  those  debts.     What  has  some  force  to  con- 
firm this  construction,  is  the  sense  of  all  Europe,  that  such  debts  could  not 
be  touched  by  the  States,  without  a  breach  of  public  faith ;  and  for  that 
and  other  reasons  no  doubt,  this  provision  was  insisted  upon,  in   full  lati- 
tude by  the  British  negotiators.     If  the  sense  of  the  article  be,  as  stated,  it 
obviates  at  once  all  the  ingenious,  metaphysical  reasoning  and  refinement 
upon  the  words,  rfebf,  discliarrjf!,  extinfjuishment,  and  affords  an  answer  to 
the  decision  made  in  the  time  of  the  interrcgimm — that  payment  to  the 
sequestors  was  payment  to  the  creditor.     A  State  may  make  what  rules  it 
pleases,  and  those  niles  must  necessarily  have  place  within  itself.     But 
here  is  a  treaty,  the  supreme  law,  which  overrules  all  State  laws  upon  the 
subject,  to  all  intents  and  puposes,  and  that  makes  the  difference.     Diverse 
objections  are  made  to  this  construction  :  that  it  is  an  odious  one,  and,  as 
such,  ought  to  be  avoided  ;  that  treaties  regard  the  existing  state  of  things  ; 
that  it  would  carry  an  imputation  upon  public  faith  ;  thrft  it  is  founded 
upon  the  power  of  eminent  domain,  which  ought  not  to  be  exercised,  but 
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diet  the  final  action  of  the  President.  "Mr.  Paterson, 
of  New  Jersy,  is  thought  of,"  writes  Mr.  Tracy  to  the 

upon  the  most  urgent  occasions ;  that  the  negotiators  themselves  did  not 
think  they  had  power  to  repeal  laws  ot  confiscation,  because  they,  by  the 
fifth  article,  only  agreed,  that  Congress  should  recommend  a  repeal  to  the 
States."  To  all  these  ojections  Judge  Gushing  answers  seriatim.  "As  to 
the  rule  respecting  odious  constructions,  that  take«  place  where  the 
meaning  is  doubtful,  not  where  it  is  clear,  as  I  think  it  is  in  this  case.  But 
it  can  hardly  be  considered  as  an  odious  thing,  to  inforce  the  payment  of 
an  honest  debt,  according  to  the  true  intent  and  meanmg  of  the  parties 
contracting ;  especially  if,  as  in  this  case,  the  State  having  received  the 
money,  is  bound  in  justice  and  honor,  to  indemnify  the  debtor,  for  what 
it  in  fact  received.  In  whatever  other  lights  this  act  of  Asssembly  may  be 
reviewed,  I  consider  it  in  one,  as  containing  a  strong  implied  engagement, 
on  the  part  of  the  State,  to  indemnify  every  one  who  should  pay  money 
under  it,  pursuant  to  the  invitation  it  held  out.  The  provision  that  cred- 
itors shall  me^t  with  no  lawful  impediment,*  etc  ,  is  as  absolute,  uncondi- 
tional and  peremptory  as  words  can  well  express,  and  made  not  to  depend 
on  the  will  and  pleasure,  or  the  optional  conduct  of  any  body  of  men  what- 
ever. To  effect  the  object  intended,  there  is  no  want  of  proper  and  strong 
language;  there  is  no  want  of  power,  the  treaty  being  sanctioned  as  the 
supreme  law,  by  the  Constitution  of  the  United  States,  which  nobody  pre- 
tends to  deny  to  be  paramount  and  controlling  to  all  State  laws,  and  even 
State  constitutions,  whensoever  they  interfere  or  disagree." 

The  case  of  Penhallmt  v.  Donne,  (3  Dallas,  54,)  is  cited  as  an  example  of 
Judge  Cushing's  dealings  with  legal  questions:  it  is  not  of  any  special  inter- 
est at  the  present  tmie.  Among  other  points  one  of  the  most  important 
presented  for  the  decision  of  the  Court,  was  whether  the  Court  of  Ap- 
peals, erected  by  the  Continental  Congress,  had  authority  to  reverse  the 
sentences  given  in  the  Courts  of  Admiralty  of  the  several  States? 

Gushing,  J.,  said,  '*  I  concur  with  the  rest  of  the  Court,  that  the  Court 
of  Appeals,  being  a  Court  under  the  Confederation  of  17R1,  of  all  the  States. 
and  being  a  Court  for  'determining  finally,  appeals  in  all  cases  of  capture.* 
and  so  being  the  highest  Court,  the  denier  resort  in  all  such  cases,  their  de- 
cision upon  the  jurisdiction  and  upon  the  merits  of  the  cause,  having  heard 
the  parties  by  their  counsel,  must  be  final  and  conclusive  to  this  and  all 
other  Courts.  To  this,  as  a  C^ourt  of  Admiralty,  ])ecause  it  is  a  Court  of 
the  same  kind,  as  far  as  relates  to  prize,  and  without  any  controlling  or  re- 
visionary  powers  over  it.  To  this,  as  a  Court  of  Common  Law,  because  it 
is  entirely  a  prize  matter,  and  not  of  common  law  cognizance.  The  cases, 
therefore,  cited  to  show,  that  the  common  law  is  of  general  jurisdiction, 
and  that  the  Court  of  King's  Bench  prohibits,  controls,  and  keeps  within 
their  line  Admiralty  Courts,  Spiritual  Courts,  and  other  Courts  of  a  special, 
limited  jurisdiction,  do  not,  I  conceive,  touch  this  case.  It  is  conceded  by 
all,  that  the  decision  of  a  Court  competent,  is  final  and  binding.  Now,  if  the 
CJourt  of  Appeals  was,  under  the  C-onfederation  of  all  the  States,  a  Court 
constituted  *  for  determining  finally  appeals  in  all  cases  of  cai)ture,'  it  was  a 
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senior  Wolcott,*  ''but  our  President  keeps  his  own 
counsel  tolerably  well  till  lie  acts  officially." 
The  name  of  Ellsworth  does  not  seem  to  have  been 


Court  coHnpetent ;  and  they  have  so  decided.  Again,  the  Admiralty  of  Eng- 
land; why  not  equal  reason  here?  As  to  the  question  of  the  powers  of  Ck>n- 
gress,  respecting  captures,  much  has  been  well  and  eloquently  said  on  both 
sides.  I  have  no  doubt  of  the  sovereignty  of  the  States,  saving  the  powers 
delegated  to  Congress,  being  such  as  were  *  proper  and  necessary '  to  cany 
on,  unitedly,  the  common  defence  in  the  open  war  that  was  carried  on  against 
this  country,  and  in  support  of  their  liberties  to  the  end  of  the  contest. 
But,  as  has  been  said,  I  conceive  we  are  concluded  upon  that  point,  by  a 
decision  heretofore  made.  The  second  exception  in  error  is,  that  the  sent- 
ence of  the  Court  of  Appeals  was  void  by  the  death  of  Mr.  Doane.  That 
fact  does  not  appear  upon  the  record  of  the  Court  of  Appeals,  and  I  think 
we  cannot  reverse  the  decree  in  this  incidental  way,  if  it  could  be  done  by 
a  writ  of  error.  If  it  was  pleadable  in  abatement,  it  ought  to  have  been 
pleaded  as  suggested  there  by  the  opposite  party,  On  the  contrary,  it  is 
imphed  by  the  record,  that  Doane  was  alive;  otherwise  he  could  not  have 
been  heard  by  his  counsel,  Jis  the  record  sets  forth ;  for  a  dead  man  could 
not  have  counsel  or  attorney.  On  the  other  hand  the  letters  of  administra- 
tion imply  that  he  was  dead  at  the  time;  but  these  letters  were  not  before 
the  Court  and,  therefore,  could  not  be  a  ground  for  their  abating  the  suit, 
if  it  was  abatable  at  all  for  such  a  cause.  Here  seems  to  be  record  against 
record,  as  far  as  implications  go,  and  I  take  it  to  be  an  error  in  fact,  for 
which,  by  the  judicial  act,  there  is  to  be  no  reversal.  Under  this  head,  a 
case  in  Sir  Thou.  Raymond  is  cited  by  the  counsel  for  the  plaintiH  in  error, 
of  trover  by  live  plaintiffs — one  dies — the  rest  proceed  to  verdict  and  judg- 
ment— and  adjudged  error,  because  every  man  is  to  recover  according  to 
the  right  he  has  at  the  time  of  bringing  the  action;  and  here  each  one  was 
not,  at  the  time  of  bringing  the  action,  entitled  to  so  much  as  at  the  death 
of  one  of  the  plaintiffs.  But  a  ca-se  in  Cluuiary  CtUk'^,  p.  122.  is  more  in 
point — where  money  was  made  payable  by  the  decree,  to  a  man  that  was 
dead,  and  yet  adjudged,  among  other  things,  no  error.  But  another  matter, 
which  seems  well  to  rule  this  case,  is  that,  being  a  suit  in  rem,  death  does 
not  abate  it." 

Rev.  Samuel  Deane  says  of  Judge  C'ushiug,  in  his  History  of  Scituate,  p. 
257:  "As  a  judge,  he  was  eminently  qualified  by  his  learning,  and  not  less 
by  his  unshaken  integrity  and  deliberate  temper.  The  writer  of  this  notice 
first  saw  him  on  the  bench,  in  1801,  when  his  zenith  brightness  had  prob- 
ably abated ;  but  he  still  remembers  how  forcibly  his  youthful  mind  was 
affected  by  the  order  and  perspicuity  with  which  he  performed  the  duties 

♦  1  Gibbs'  Wolcott,  299.  This  was  not  the  only  time  Mr.  Paterson  was 
"thought  of."  In  the  appointment  of  a  successor  to  Ellsworth  it  was  sup- 
posed he  would  be  nominated,  and  the  President  was  censured  for  i)assing 
by  ""old  friends,"  to  reward  "r^ar  ones."  See  subsequent  sketch  of  Chief- 
Justice  Marshall. 
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mentioned  in  connection  with  the  office,  and  it  was, 
doubtless,  with  as  much  surprise  to  himself  as  to  any 
other  person,  that  he  received  the  information  that  the 
choice  of  the  President  had  fallen  on  him.  His  nomina- 
tion was  confirmed  at  once  by  the  Senate  with  gratifying 
unanimity.  It  had  not  been  sought  by  him,  and  it  was 
accepted  with  reluctance.  This  is  evident  from  his  letter 
to  Governor  Wolcott,  communicating  the  intelligence, 
and  his  resignation  of  the  office  of  Senator.  "  It  is,  Sir, 
my  duty  to  acquaint  you,"  he  says,  ''that  I  have,  with 
some  hesitation,  accepted  an  appointment  in  the  judici- 
ary of  the  United  States,  which,  of  course,  vacates  my 
seat  in  the  Senate.  This  step,  I  hope,  will  not  be  re- 
garded as  disrespectful  to  a  State  which  I  have  so  long 
had  the  honor  to  serve,  and  whose  interests  must  forever 
remain  precious  to  my  heart."*  The  step  was  by  no 
means  regarded  as  disrespectful;  on  the  contrary,  the 
appointment  was  considered  by  the  friends  of  Ellsworth 
as  a  deserved  compliment  to  his  abilities  and  integrity, 
and  as  a  matter  of  just  pride  to  the  State.  "Mr.  Ells- 
worth's appointment,"  says  Governor  Wolcott  to  Trum- 
bull, ''will  be  satisfactory  to  all  who  are  willing  to  be 

of  his  high  office,  and  the  mild  tliougli  commanding  dignity  with  which  he 
guided  the  bar." 

We  will  conclude  this  brief  notice  of  the  distinguished  Chi(;f -Justice, 
with  an  extract  from  the  pen  of  the  venerable  Josiah  Quiucy:  **  My  ac- 
quaintance with  Judge  William  Gushing  was  slight  and  occasional,  and  my 
impressions  of  his  character  were  derived  chiefly  from  observing  him  in 
Court,  and  from  the  information  of  others.  His  legal  attainments  were  of 
high  rank.  His  judgment  sound,  his  habits  laborious,  and  devoted  to  the 
xluties  of  his  occupation  and  station.  His  virtues  of  the  pilgrim  cast;  pure 
in  morals  and  inflexible  in  principle.  But  he  was  ambitious  neither  of 
literary  nor  political  4i8tinction.  HLs  nervous  system  was  delicate,  averse 
.to  all  controversies,  except  those  in  which  the  pursuits  of  his  profession  in- 
volved him.  In  politics  he  took  no  active  part ;  but  they  were  conservative 
and  decided.  The  friend  of  such  men  as  John  Adams,  Francis  Dana,  and 
OUver  Ellsworth,  all  of  whom  entertained  for  him  the  highest  respect,  could 
not  be  otherwise  than  of  an  elevated  cast  of  intellect  and  moral  power. 
But  the  habits  of  his  life  were  retired,  and  he  sought  his  happiness  in 
domestic  life;  desirous  rather  to  be  useful  than  to  be  known.  Such  are  the 
general  views  I  entertain  of  his  character." 

•  1  Gibbs'  Wolcott,  306. 
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pleased.     If  our  country  shall  be  saved  from  anarchy 
and  confusion,  it  must  be  by  men  of  liis  chai'acter."  * 

Chief -Justice  Ellsworth's  commission  was  dated  on  the 
4th  of  March,  1796.  He  took  his  seat  on  the  bench  the 
8th  of  the  same  month,  and  during  the  then  February 
sesvsion  of  the  court.  The  morning  on  which  he  was 
sworn  into  office,  the  argument  of  the  important  case  of 
Hylton  vs.  The  United  States  f  was  in  progress,  one  of 
the  earliest  cases  involving  a  question  of  constitutional 
law  ever  discussed  in  the  Supreme  Court.  The  point 
upon  which  the  discussion  turned  was  the  constitution- 
ality of  the  law  of  Congress  of  1794,  laying  duties  upon 
caniages  for  the  conveyance  of  persons.  It  was  main- 
tained that  this  was  a  direct  tax^  and  could  not  be  laid 
except  in  proportion  to  the  census,  or  enumeration  of 
inhabitants  of  the  United  States.  Alexander  Hamilton 
maintained  the  constitutionality  of  the  act  with  that 
power  and  originality  and  vigor  of  argument  which  he 
never  failed  to  display  on  all  great  occasions  ;  %  and  he 
succeeded  by  the  unanimous  vote  of  all  the  judges  who 
participated  in  the  decision,  the  Chief  Justice  delivering 
no  opinion,  as  he  had  not  heard  the  whole  of  the  argu- 
ment. It  is  worthy  of  remark  that  the  sole  question 
submitted  to  the  Court  was,  is  the  law  of  Congress  un- 
constitutioval  and  void?  So  Judge  Chase  himself  con- 
sidered it,  although  the  Supreme  Court  had  not  yet 
decided  that  it  possessed  the  power  to  declare  an  act  of 
Congress  void,  and  the  same  judge,  in  a  subsequent  case, 


•  1  Gibbs'  Wolcott,  822. 

t  3  Dallas  Reports,  171. 

X  Hamilton  was  in  truth  at  the  bar,  as  Jefferson  had  declared  him  to  be 
elsewhere,  "a  Colossus:"  nor  was  his  celebrated  speech  in  the  case  of  the 
People  vs.  Croswell,  in  the  New  York  Supreme  Court  in  1804 — which  a  com- 
petent critic  has  declared  to  have  been  "^eater  than  any  other  man  who 
ever  lived  in  the  State,  was  intellectually  competent  enough  to  make  " — by 
an}'  means  a  solitary  example  of  that  brilliant  genius,  and  those  inexhausti- 
ble intellectual  resources  with  which  he  was  endowed.  His  occasional 
efforts  in  the  federal  tribunals  might  compare  favorably  with  it  in  all  re- 
spects; and  one  of  those  was  his  argument  in  this  very  case  of  Hylton  r«. 
The  I'nitcd  States." 
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our  years  after,  doubted  where  the  power  resided  to  de- 
lare  such  an  act  void.  * 

The  case  of  Ware  vs.  Hy Iton  et  al.  f  was  argued  and 
determined  at  the  same  session  of  the  Court — a  case  de- 
<;iding  the  important  principle  that  a  statute  passed 
during  the  Revolution,  by  the  A^irginia  Legislature, 
<;oniiscating  the  debts  of  British  subjects,  was  annulled 
T)y  the  treaty  of  peace,  so  as  to  enable  the  foreign  creditor 
to  recover  his  debt  in  the  federal  courts,  notwithstanding 
such  debt  had  been  paid  into  the  loan  oflBce  of  Virginia, 
under  authority  of  the  State  law.  It  was  upon  the  argu- 
ment of  this  case  that  Ellsworth's  illustrious  successor 
on  the  bench — then  in  the  prime  of  vigorous  manhood, 
and  the  full  strength  of  his  splendid  intellectual  facul- 
ties— appeared  for  the  lirst  time  at  the  bar  of  that  tri- 
bunal  over  which  he  subsequently,  for  many  years, 
presided,  and  in  a  single  argument,  whose  masterly 
analysis,  and  powerful  and  comprehensive  logic  excited 
the  admiration  of  the  bench  as  well  as  the  bar,  Achieved 
a  fame  as  a  lawyer  that  was  exceeded  only  by  that  which 
he  afterwards  won  as  a  judge.:}: 

Many  of  the  cases  which  engaged  the  attention  of  the 
Supreme  Court  during  the  period  of  Judge  Ellsworth's 
service  were  Admiralty  cases,  involving  not  only  nice 
and  sometimes  intricate  questions  of  jurisdiction,  but 
some  of  them  also  bringing  up  for  discussion  the  gi-avest 
principles  of  international  and  prize  law.  It  will  be 
recollected,  that  nearly  twenty  years  before,  Ellsworth, 
as  a  member  of  the  Committee  of  Appeals  of  the  Con- 
tinental Congress,  had  i)articipaced  in  the  judgments  of 
the  first  judicial  tribunal  ever  organized  in  America  with 
appellate  jurisdiction  in  Admiralty  cases.  The  func- 
tions of  that  committee  were  now  exercised,  under  a 
better  system,  and  a  more  complete  and  thorough  ogan- 

*  Cooper  V8.  Telfair,  4  Dallas  Reports,  14,  and  see  note  to  case  of  Marbury 
w.  Madison,  in  subsequent  sketch  of  Chief -Justice  Marshall. 

1 3  Dallas'  Reports,  190. 

X  Sec  a  more  full  notice  of  this  interesting  case  in  the  subsequent  sketch 
of  Chief>Ju8tice  Marshall. 
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ization,  by  the  Supreme  Court ;  and  thoush  a  somewhat 
different  class  of  cases  now  arose,  growing  out  of  the 
more  extended  commerce  of  the  United  States,  and  our 
peculiar  attitude  with  regard  to  the  belligerent  nations 
of  Europe,  and  particularly  with  Prance,  yet  the  general 
principles  applicable  to  the  subject,  were  not  entirely 
new  to  the  mind  of  Ellsworth. 

One  of  the  earliest  of  these  cases  is  that  of  La  Yew- 
geance*  decided  the  next  term  after  the  Chief -Justice 
took  his  seat,  and  which  has  always  since  been  regarded 
as  a  leading  case  upon  the  important  question  of  the 
nature  and  extent  of  the  Admiralty  jurisdiction  confer- 
red by  the  Constitution  and  judiciary  act  on  the  federal 
tribunals.  In  the  case  of  Glass  m.  The  Sloop  Betsey, 
decided  in  Chief- Justice  Jay's  timef  the  jurisdiction  of 
the  Admiralty  in  cases  of  prize  and  captures  on  the  high 
seas,  was  established. :|:  The  case  of  La  Vangeance  now 
established  a  like  jurisdiction  in  cases  of  seizure  within 
a  port,  and  forfeiture  for  a  violation  of  an  act  of  Congress, 
the  Court  being  unanimously  of  opinion  that  it  was  a 
civil  (;ause,  and  therefore  coming  within  the  Admiralty 
and  maritime  jurisdiction  conferred  by  the  judiciary  act. 
But  another  question  of  novelty,  as  well  as  of  great  prac- 
tical importance,  was  raised,  and  one  which  has  been 
frequently  discussed  since  that  time — namely,  whether 
the  Admiralty  jurisdiction  can  extend  to  causes  arising 
on  navigable  waters  within  the  precincts  of  a  county. 
The  La  Vengeance  had  been  libelled  in  the  District 
Court  of  New  York  for  exporting  arms  from  Sandy 
Hook,  in  the  State  of  New  Jersey,  to  a  foreign  country. 
The  Attorney-General  Lee,  in  a  very  ingenious  and  able 
argument,  maintained  that  to  make  it  a  cause  of  Ad- 
miralty, cognizable  by  the  federal  tribunals,  it  must 
arise  wliolly  upon  the  sea,  and  not  in  a  bay,  harbor,  or 
water  within  the  precincts  of  a  county  of  a  State.     But 

*  United  States  m.  La  Veugence.     3  Dallas'  Reports,  297. 
f  Ante,  page  68. 

X  The  jurisdiction  in  cases  of  prize  is  at  least  as  ample  says  Judge  Story, 
as  the  Admiralty  in  England.     Brown  vs.  United  States,  8  Cranch,  110. 
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the  Chief-Justice  and  his  associates  ruled  the  contrary, 
and  thus  established  the  precedent  which  has  never  since 
been  shaken,  that  the  Admiralty  and  maritime  jurisdic- 
tion of  the  Federal  Courts  extends  as  far  as  the  ebb  and 
flow  of  the  tide.  * 

At  the  same  term  of  the  Court  the  Chief-Justice  ren- 
dered judgment  in  another  interesting  case  of  Admiralty, 
arising  under  the  constniction  of  our  treaty  with  France, 
which  allowed  the  privateers  of  that  country  to  send 
into  our  ports  their  prizes  captured  of  the  enemy  on  the 
high  seas.  A  French  privateer  had  captured  .a  British 
,  merchantman,  the  Ph(i>be  Ann,  and  sent  her  into  the 
port  of  Charleston.  The  British  consul  filed  a  libel, 
claiming  restitution  of  the  prize  on  the  ground  that  the 
French  privateer  had  been  illegally  fitted  out  in  the 
United  States.  The  evidence  was,  that  the  i)rivateer  had 
entered  the  port  of  Charleston  for  repairs,  aS  she  law- 
fully might  do  under  the  treaty  ;  but  there  had  been  no 
material  augmentation  or  her  force.  The  Court,  there- 
fore, refused  to  decree  restitution,  leaving  undecided, 
however,  the  important  question,  whether  if  there  had 
been  a  material  augmentation,  it  would  have  been  an 
illegal  fitting  out  within  the  meaning  of  the  law.  One 
thing,  however,  was  clearly  established  by  the  decision — 
namely,  that  the  Judges  of  the  Federal  Courts,  notwith- 
standing any  political  prejudices  they  might  have  been 
supposed  to  entertain  against  the  ''regicide  republic,'' 
were  detennined  to  carry  out  in  good  faith  the  provisions 
of  existing  treaties  with  France.    The  language  of  Judge 

*  The  principle  was  fully  recognized  and  sanctioned  in  the  case  of  United 
States  tw.  The  Schooner  Betsey  (4  Cranch,  443,)  by  Chief -Justice  Marshall; 
and  has  been  carried  still  farther  since  his  time,  as  I  shall  have  occasion  to 
show  in  the  subsequent  sketch  of  Chief -Justice  Taney. 

It  should  be  added  that  the  principle  has  been  disapproved  by  jurists  of 
the  highest  reputation.  Judge  Woodbury,  in  his  dissenting  opinion  in 
Waring  Ts.  Clark,  5  Howard,  448,  considers  the  decision  in  this  case  as 
"the parent  of  mistaken  references;"  and  even  Chancellor  Kent  remarks, 
*'it  may  be  doubted  whether  the  case  of  La  Vengeance,  on  which  all  the 
subsequent  decisions  of  the  Supreme  Court  have  rested,  was  sufficiently 
considered."    1  Kent.  Com.  376. 
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Ellsworth,  in  delivering  the  opinion  of  the  Court,  is  alike 
dignified  and  honorable.  ''Suggestions  of  policj'  and 
convenience/'  he  says,  ''cannot  be  considered  in  the  ju- 
dicial determination  of  a  question  of  right.  The  treaty 
with  France,  whatever  that  is,  must  have  its  effect.''* 

Various  other  cases  of  Admiralty  and  prize  law,  involv- 
ing niainly  questions  as  to  the  nature  and  extent  of  the 
jurisdiction  of  the  Federal  Courts,  were  brought  before 
Chief  -  J  ustice  Ellsworth  both  at  the  Circuit  and  in  the 
Supreme  Courts  ;  but  as  these  are  of  interest  to  the  pro- 
fessional-reader alone,  who  has  an  opportunity  of  exam- 
ining the  reports  for  himself,  and  as  I  have  already  by 
the  foregoing  references  indicated  generally  the  nature 
of  the  questions  discussed  before  the  Chief-Justict*  aris- 
ing on  this  branch  of  the  law,  I  dismiss  the  subject  with- 
out further  remark. f 

It  is  to  be  observed,  however,  that  these  jurisdictional 
questions  so  much  mooted  in  Ellsworth's  time,  were  by 
no  means  confined  to  cases  of  Admiralty  and  prize  law. 
They  grew  out  of  every  branch  of  jurisprudence,  and 
were  presented  in  almost  every  form,  being  the  necessary 
consequence  of  that  new,  and  in  some  respects  untried? 
system,  wliicli  was  introduced  by  the  passage  of  the  act 
organizing  the  courts.  Under  that  system,  of  course, 
•  every  case  of  doubtful  jurisdiction  was  to  be  settled  by 
judicial  construction. 

*3Ioodie  vs.  Ship  Ph(i.*be  Ann.     i3  Dallas'  Reports,  319. 

f  One  of  the  most  novel  and  curious  of  these  cases  is  that  of  McDonough 
vs.  Delancey,  3  Dalhis,  178,  at  the  first  term  Judge  Ellsworth  came  to  the 
Bench.  A  British  merchant  ship  had  been  captured  by  a  French  squadron 
on  the  high  seas,  and  a  prize-master  and  crew  put  on  board.  Soon  after 
she  was  left  by  the  prize-master  and  crew,  after  several  ineffectual  attempts 
to  set  her  on  fire.  An  American  vessel  fell  in  with  her,  and  brought  her 
into  the  port  of  Boston.  The  owners  of  the  American  vessel,  the  British 
consul,  and  the  French  consul,  respectively  set  up  their  claims  to  the  cap- 
tured vessel  and  cargo  The  District  Court  adjudged  one-third  part  of  the 
vessel  and  cargo  as  mirage  to  the  owners  and  crew  of  the  American  ship, 
and  the  residue  to  remain  in  Court  for  the  British  owners.  The  Circuit 
Court  on  appeal  reversed  the  decree  as  to  the  residue,  awarding  it  to  the 
French  Republic ;  and  the  Supreme  Court  affirmed  the  decision  of  the  Cir- 
cuit Court.  The  question  of  the  jurisdiction  of  the  District  Court  was  raised 
on  the  appeal,  but  decided  unanimously  in  favor  of  the  jurisdiction. 
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Thus,  in  Wiscart  et  al.  vs.  Dauchy,*  decided  at  the 
same  term  with  the  case  of  La  Vengeance,  the  Chief- 
Justice  laid  down  a  principle  of  vast  importance  to  the 
profession,  so  much  so,  indeed,  as  to  lead  in  a  short  time 
to  a  change  in  the  judiciary  act.  It  was  an  action 
on  the  Equity  side  of  the  Circuit  Court ;  and  the  record 
containing  the  statement  of  facts  required  by  the  law, 
had  been  brought  by  Writ  of  Error  to  the  Supreme 
Court.  The  main  question  was,  whether  this  statement 
of  facts  was  conclusive  ; — that  is,  whether  the  Supreme 
Court  had  the  right  to  look  into  the  testimony  for  the 
purpose  of  readjudicatingthe  facts,  decided  in  the  Court 
below.  It  was  a  question,  as  Judge  Wilson,  who  deliv- 
ered a  dissenting  opinion,  very  truly  remarked,  which 
would  materially  affect  the  jurisdiction  of  all  the  Courts 
in  the  United  States ;  and  as  it  extended  not  only  to 
Equity,  but  to  Admiralty  and  maritime  cases,  it  became 
of  the  highest  importance,  inasmuch  as  it  might  affect 
the  rights  and  pretensions  of  foreign  nations,  as  well  as 
our  own  citizens. 

Judge  Wilson  thought  that  the  Supreme  Court  had 
jurisdiction  in  all  these  cases  to  review  the/'ac^  as  well 
as  the  law.  But  the  Chief-Justice  and  the  majority  of 
the  Court  did  not  so  regard  the  subject.  Ellsworth's 
opinion,  which,  it  seems,  as  was  usually  the  case  with 
him,  was  oral,  contains  a  brief  but  clear  and  pointed  ex- 
position of  his  views  of  the  law,  and  must  be  admitted 
to  be  strictly  legal,  as  well  as  logical.  An  appeal,  he 
remarks,  is  a  process  of  civil  law  origin,  and  removes  a 
cause  entirely,  subjecting  the  fact  as  well  as  the  law  to 
a  review  and  retrial.  But  a  writ  of  error  is-a  process  of 
common  law  origin,  and  removes  nothing  for  re-examin- 
ation but  the  law.  The  judiciary  act,  he  thinks,  pre- 
serves the  obvious  distinction,  but  it  had  provided  no 
other  mode  than  a  ^orit  of  error  for  removing  a  cause  to 
the  Supreme  Court.  The  conclusion,  therefore,  follows, 
that  no  matter  whether  the  evidence  is  returned  or  not, 

♦  3  Dallas'  Reports,  821. 
19 
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the  Court  is  bound  by  the  statement  of  fact.  ''The law 
may,  indeed,  be  improper  and  inconvenient,"  he  re- 
marks; ''but  it  is  of  more  importance  for  a  judicial 
determination  to  ascertain  what  the  law  is,  than  to  specu- 
late upon  what  it  ought  to  be." 

At  the  following  term  of  the  Court  the  same  question 
was  presented  in  a  slightly  different  form.  It  was 
an  Admiralty  case,*  and  the  record  had  been  sent  up 
with  all  the  evidence,  but  without  the  stcdement  of  fact 
required  by  the  law,  the  District  Judge  having  died  soon 
after  decree.  Mr.  Tilghman,  for  plaintiff  in  error,  there- 
upon endeavored  to  distinguish  the  case  from  Wiscart 
ns,  Dauchy;  and  insisted  upon  going  into  the  evidence, 
notwithstanding  the  abrupt  and  sarcastic  remark  of 
Judge  Chase  from  the  bench — "Even  if  the  Court  were 
to  permit  it,  you  would  find  little  encouragement  to 
enter  into  the  merits  ;  the  evidence  is  too  plainly  against 
you  I"  But  the  Chief -Justice  atid  his  associates  held 
the  principle  to  be  the  same  as  in  Wiscart  vs,  Dauchy, 
and  adhered  to  their  former  decision,  Mr.  Justice  Pater- 
son  remarking,  "If  there  is  no  statement  of  facts,  the 
consequence  seems  naturally  to  follow,  that  there  can  be 
no  error,  "t 

A  question  of  no  less  professional  interest  relative  to 
the  api)ellate  jurisdiction  of  the  Supreme  Court  was  de- 
cided by  the  well-known  case  of  Wilson  vs,  Daniel,  at 
the  August  term,  1798.  J  The  case  had  been  argued  at  the 
preceding  term,  in  the  absence  of  the  Chief- Justice  ;  the 
main  question  presented  by  the  record  being  whether 
the  "matter  in  dispute"  was  of.sufl5cient  value  to  give 

*  Jennings  va.  The  Brig  Perseverance.     3  Dallas,  336. 

f  In  the  subsequent  case  of  Blain  C8.  Ship  Carter,  4  Dallas.  22,  it  was 
again  held  that  whatever  might  be  the  nature  of  the  suit,  there  was  no 
mode  of  removing  causes  to  the  Supreme  Court,  except  by  writ  of  error. 
The  inconvenience  of  the  rule  thus  established,  was  felt  to  be  so  great,  that 
Congress,  by  the  act  of  March  3rd,  1803,  provided  for  an  ajpfpeal  instead  of 
a  v)rit  of  error,  in  equity  and  Admiralty  cases,  thus  subjecting  the  evidence, 
as  well  as  the  law,  to  review  in  the  Supreme  Court. 

%  3  DaUas'  Reports,  401. 
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the  Court  jurisdiction.*  The  judgment  was  in  an  action 
of  debt  for  the  penalty  of  £60,000 ;  but  the  real  and 
operative  judgment  of  the  Circuit  Court  was  only  for 
the  sum  due,  amounting  to  §1800.  Three  of  the  Judges, 
Chase,  Paterson,  and  Cushing,  concurred  in  considering 
the  judgment  as  a  judgment  at  common  law  for  the  full 
penalty  ;  and  therefore  that  the  Court  had  jurisdiction. 
Judge  Wilson  dissented ;  and  Iredell  declined  taking  a 
part  in  the  decision.  The  argument  was  now  renewed 
on  this  point  before  the  Cliief  Justice,  by  Tilghman  on 
the  one  side,  and  by  Lee  and  IngersoU  on  tlie  other.  At 
the  close  of  the  discussion  Ellsworth  delivered  the  opin- 
ion of  the  Court,  concurring  with  the  majority  of  his 
brethren,  that  the  Court  had  jurisdiction.  The  actual 
judgment,  or  verdict,  he  thought  was  not  to  be  regarded 
as  the  rule  for  ascertaining  the  matter  in  dispute.  But 
that  to  determine  it,  recurrence  must  be  had  to  the  foun- 
dation of  the  original  controversy— to  the  matter  in  dis- 
pute (in  this  case  the  penalty  of  the  bond)  w^hen  the 
action  was  instituted. f 

This  was  the  last  term  of  the  services  of  Mr.  Justice 
Wilson  J  in  tlie  Supreme  Court.     He  died  during  the 

*  By  the  judiciarj'  act,  there  could  be  no  removal  of  a  civil  cause  from 
the  Circuit  Court  to  the  Supreme  Court  unless  the  matter  in  dispute  ex- 
ceeds the  value  of  $2,000. 

f  Judge  Iredell  now  delivered  an  opinion,  agreeing  with  the  positions 
taken  by  Judge  Wilson  on  the  previous  argument.  This  dissenting  opinion 
proved  to  be  the  correct  construction  of  the  law,  as  subsequently  laid  down 
by  the  Supreme  Court  in  several  cases.  In  Gordon  rs.  Ogden,  3  Peters,  33, 
Chief -Justice  Marshall  says,  that  notwithstanding  Wilson  vs,  Daniels  was 
decWed  by  a  divided  court,  he  would  have  followed  it,  had  not  a  contrary 
practice  prevailed. 

X  Jam£8  Wilson  was  a  native  of  Scotland.  He  was  born  about  the  year 
1742,  and  at  the  age  of  twenty-one  emigrated  to  America,  and  settled  in 
Philadelphia.  After  a  hfu^f  period  passed  as  a  teacher  in  the  Philadelphia 
College,  a  position  for  which  his  eminent  scholarship  and  learning  admira- 
bly qualified  him,  he  commenced  the  study  of  the  law,  and  two  years  after- 
wards entered  upon  the  practice  of  his  profession  at  Reading,  Pennsylvania. 
Removing  from  thence  to  Carlisle,  and  from  Carlisle  to  Annapolis,  he  finally, 
about  the  year  1773,  settled  at  Philadelphia,  where  he  fixed  his  residence 
for  life.  Mr.  Wilson  early  engaged  with  ardor  in  the  Revolutionary  strug- 
gle; was  a  member  of  Congress  during  a  part  of  the  Revolutionary  war,  and 
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year,  at  the  house  of  his  friend  and  colleague,  Judge 
Iredell,  at  Edenton,  North  Carolina,  while  on  a  judicial 
circuit  in  that  State.  At  the  opening  of  the  February 
term  of  the  Court,  1799,  the  commission  of  his  successor, 
Bushrod  Washington,*  was  read,  who  was  then  quali- 

one  of  the  signers  of  the  Declaration  of  Independence.  He  was  also,  as  la 
well  known,  a  prominent  and  influential  member  of  the  Convention  which 
framed  the  Federal  Convention,  in  which  body,  as  all  his  speeches  and 
votes  show,  he  was  numbered  among  the  most  extreme  of  the  advocates  of 
a  strong  consolidated  government.  On  the  organization  of  the  Federal 
judiciary  he  was  appointed  to  a  seat  on  the  Bench  of  the  Supreme  Courts 
which  he  continued  to  occupy  until  his  death,  in  1798.  A  law  professor- 
ship having  been  established  in  the  College  of  Philadelphia,  jMt.  Wilson^ 
soon  after  his  appointment  as  Judge,  was  chosen  first  Professor;  and  two 
years  after,  when  the  college  was  united  with  the  University  of  Pennsyl- 
vania, and  a  professorship  of  a  similar  kind  was  established,  he  was  ap- 
pointed to  fill  it ;  thus,  like  o^e  of  the  most  eminent  of  his  successors,  he 
sat,  during  his  judgeship,  alternately  in  the  Professor's  chair  and  on  the 
bench. 

In  this  position  the  comprehensive  and  almost  inexhaustible  erudition  of 
Judge  Wilson  fitted  him  to  shine  with  no  ordinary  degree  of  lustre.  It  was 
a  position,  perhaps,  better  adapted  to  his  attainments  and  capacity  than  his 
place  in  the  Federal  judiciary.  And  yet  Judge  Wilson  exhibited  no  ordin- 
ary ability  as  a  jurist  and  lawyer.  W^hile  in  active  practice  his  reputation^ 
it  is  said,  was  unsurpassed  by  any  of  the  able  members  of  the  Philadelphia 
bar,  at  the  head  of  which  he  confessedly  stood.  As  a  judge  he  is  also 
entitled  to  high  respect,  not  more  on  account  of  his  great  learning,  than  of 
his  patient  industry,  his  uprightness  of  character,  and  his  dignified  bearing 
on  the  bench.  Some  of  his  judicial  opinions  display  a  needless  prolixity  of 
learning,  and  bear  upon  them  evident  marks  of  the  lecture-room.  This 
may  be  said  as  well  of  his  charges  to  juries,  especially  in  criminal  cases,  as 
of  his  judgmimts  pronounced  from  the  bench.  Among  the  former  it  is  only 
necessary  to  instance  his  charge  to  the  grand  jury  which  indicted,  and  to 
the  petit  jury  which  acquitted  Henfield,  on  whose  trial  Judge  Wilson 
presided.  « 

*  Bushrod  Washington  was  the  son  of  John  A.  Washington,  of  West- 
moreland County,  Virginia,  the  next  eldest  brother  of  General  Washington. 
He  received  part  of  his  classical  education  under  a  private  tutor  at  the 
house  of  Richard  Henry  Lee,  and  his  studies  were  afterwards  continued 
and  completed  at  William  and  Mary  College,  in  Virginia.  Here  com- 
menced his  acquaintance  with  Marshall,  an  acquaintance  which  afterwards 
ripened  into  friendship  and  intimacy,  and  continued  imbroken  till  the 
period  of  his  death.  At  the  time  of  the  invasion  of  Virginia  by  Comwallis, 
young  Washington,  just  arrived  at  ihe  age  of  manhood,  joined  a  volunteer 
troop  of  cavalry,  and  served  in  the  army  under  the  command  of  Lafayette. 
The  following  winter  he  came  to  Philadelphia,  and  under  the  auspices  and 
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fied,  and  took  his  seat.  It  may  be  added  that  Judge 
Iredell  died  the  following  year,  and  was  succeeded  by 
Alfred  Moore,  of  North  Carolina,  and  these  were  the 

care  of  his  uncle,  General  Washington,  commenced  the  study  of  the  law  in 
the  office  of  Judge  Wilson,  whom  he  afterwards  succeeded  on  the  bench  of 
the  Supreme  Court  of  the  United  States.  His  studies  completed,  he  re- 
turned to  Virginia,  where  he  practiced  his  profession  with  reputation  and 
success.  In  1787.  he  was  chosen  a  member  of  the  Virginia  House  of  Dele- 
gates; and  the  following  year  served  in  the  Convention  which  ratified  the 
Constitution  of  the  United  States.  During  the  period  of  his  practice  at  the 
bar  he  reported  the  decisions  of  the  Supreme  Court  of  Virginia,  a  work  in 
two  volumes,  which  furnishes  abundant  indications  of  the  talents,  industry, 
and  success  of  Judge  Washington,  as  an  advocate  at  the  bar.  He  served 
as  an  Associate-Justice  of  the  United  States  Supreme  Court  with  unsullied 
reputation,  and  a  constantly  increasing  fame,  from  his  appointment  in  1798 
to  the  time  of  his  death,  a  period  of  more  than  thirty  years.  He  died  on 
the  26th  of  November,  1829,  in  the  sixty-eighth  year  of  his  age;  his  remain|) 
were  deposited  at  Mount  Vernon,  in  the  same  vault  which  contained  the 
ashes  of  General  Washington,  and  his  monument  is  now  to  be  seen  on  the 
banks  of  the  Potomac,  by  the  side  of  the  new  tomb,  where  rest  the  ashes 
of  the  father  of  his  country. 

Judge  Washington,  it  is  well  known,  was  the  favorite  nephew  of  General 
Washington,  and  the  devisee  of  Mount  Vernon ;  he  left  no  issue,  however, 
to  inherit  that  estate  after  him.  He  was  also  one  of  the  executors  of  Gen- 
eral Washington,  and  came  into  possession  of  all  his  uncle's  public  and 
private  papers,  which  he  subsequently  passed  over  into  the  hands  of  his 
friend,  Chief-Justice  Marshall,  for  the  purpose  of  being  used  by  him  in  his 
**Life  of  Washington."  Judge  Story,  who  sat  with  him  during  so  many 
years  on  the  bench,  and  who  fully  appreciated  his  worth  and  virtues,  has 
left  a  brief  but  discriminating  eulogy  upon  the  character  of  Judge  Wash- 
ington, from  which  I  select  tje  following  passages: 

**  His  mind  was  solid  rather  than  brilliant ;  sagacious  and  searching  rather 
than  quick  or  eager;  slow,  but  not  torpid;  steady,  but  not  unyielding;  com- 
prehensive, but  at  the  same  time  cautious;  patient  in  inquiry,  forcible  in 
conception,  clear  in  reasoning.  He  was,  by  original  temperament,  mild, 
conciliating,  and  candid;  and  yet  was  remarkable  for  an  uncompromising 
firmness.  Of  him  it  may  be  truly  said  that  the  fear  of  man  never  fell  upon 
him;  it  never  entered  into  his  thoughts,  much  less  was  it  seen  in  his  actions. 
In  him  the  love  of  justice  was  the  ruling  passion — it  was  tht;  master-spring 
of  all  his  conduct.  He  made  it  a  matter  of  conscience  to  discharge  every 
duty  with  scrupulous  fidelity  and  scrupulous  zeal.  It  mattered  not  whether 
the  duty  were  small  or  great,  witnessed  by  the  world  or  performed  in  pri- 
vate; everywhere  the  same  diligence,  watchfulness,  and  pervading  sense  of 
justice  were  seen.  There  was  about  him  a  tenderness  of  giving  offence, 
and  yet  a  fearlessness  of  consequences  in  his  ofiicial  character,  which  it  is 
difficult  to  portray.  It  was  a  rare  combination  which  added  nmch  to  the 
dignity  of  the  bench,  and  made  justice  itself,  even  when  most  severe,  soften 
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only  changes  made  in  the  constitution  of  the  Court  dur- 
ing the  period  of  Ellsworth's  service.  Judge  Chase  came 
upon  the  bench  at  the  same  term  the  Chief-Justice  took 
Kis  seat ;  and  Judges  Cushing  and  Patterson  *  remained 

into  the  moderation  of  mercy.  It  gained  confidence  when  it  seemed  least 
to  seek  it.  It  repressed  arrogance  by  overawing  or  confounding  it.  ♦  *  * 
He  was  a  learned  judge.  Not  in  that  every -day  learning  which  may  be 
gathered  up  by  a  hasty  reading  of  books  and  ca»es;  but  that  which  is  the 
result  of  long-continued  laborious  services,  and  comprehensive  studies.  He 
read  to  learn,  not  to  quote ;  to  digest  and  master,  and  not  merely  to  dis- 
play He  was  not  easily  satisfied  If  he  was  not  as  profound  as  some, 
he  was  more  exact  than  most  men.  But  the  value  of  his  learning  was,  that 
it  was  the  keystone  of  all  his  judgments.  He  indulge<l  not  the  rash  desire 
to  fasliion  the  law  to  his  own  views,  but  to  follow  out  its  precepts  with  a 
sincere  good  faith  and  simplicity.  Hence  he  possessed  the  happy  faculty 
of  yielding  just  and  proper  weight  to  authority;  neither  on  the  one  hand 
surrendering  himself  to  the  dictates  of  other  judges,  nor  on  the  other 
hand  overruling  settled  doctrines  upon  his  own  private  notions  of  policy 
or  justice." 

*  WiLLL\M  Paterson  was  one  of  the  ablest  jurists  whom  New  Jersey 
has  produced.  He  came  later  into  public  life  than  some  of  his  associates,' 
but  he  brought  with  him  to  the  bench  an  extensive  and  valuable  experience 
at  the  bar  as  well  as  in  various  departments  of  pul)lic  life.  He  was  first 
elected  to  Congress  in  1780,  and  afterwards  in  I7b6,  having  previously 
served  in  the  provincial  Congress  of  Now  Jersey.  He  was  also  appointed 
and  served  in  the  Convention  which  adopted  the  Federal  Constitution.  In 
this  body  *Mr.  Paterson,  like  Ellsworth,  advocated  a  strictly  federal,  in  op- 
position to  a  strong  consolidated  government.  As  a  counter  plan  to  those 
proposed  by  Randolph  and  Pinckney,  he  presented  one  of  his  own,  which 
is  known  as  the  **New  Jersey  plan,"  being  in  the  main  a  mere  revision  of 
the  articles  of  (Confederation,  though  proposing  to  est4iblish  a  supreme  Ex- 
ecutive, composed  of  several  persons,  and  also  a  Federal  judiciary.  This 
plan,  after  some  discussion,  was  rejected,  it  receiving  the  support  only  of 
the  delegates  from  New  Jersey,  Connecticut.  Delaware,  and  in  part  of 
Maryland.  On  the  organization  of  the  government  Mr.  Paterson  was 
appointed  one  of  the  senators  in  Congress  from  New  Jersey.  In  that  body 
he  was  pla(!ed  with  Ellsworth  \ipon  the  committee  which  drafted  the  bill 
to  organize  the  Federal  judiciary.  lie  served  through  two  sessions  of  this 
Congress,  when,  being  elected  Governor  of  New  Jersey,  he  resigned,  and 
Mr.  Philemon  Dickinson  was  chosen  to  succeed  him.  On  the  death  of 
Judge  Johnson,  of  Maryland.  Mr.  Paterson  was  chosen  to  the  vacant  se^it 
on  the  bench  of  the  Supreme  Court,  and  was  commissioned,  March  9th, 
1793.  lie  retained  this  place  irntil  his  decease  in  1806,  and  was  succeeded 
by  Brockholst  Livingston,  of  New  York.  Judge  Paterson  was  unques- 
tionably one  of  the  ablest  jurists  who  sat  upon  the  bench  of  the  old  Supreme 
Court.     In  most  of  those  qualities  which  constitute  a  successful  judge  he 
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members  of  the  Court  until  after  Ellsworth's  resigna- 
tion. 

Though,  as  before  remarked,  many  of  the  cases  brought 
into  the  Supreme  Court  in  Ellsworth's  time  involved 
questions  of  jurisdiction,  or  other  questions  growing  out 
of  the  peculiar  structure  of  the  federal  system,  yet  occa- 
sionally matters  were  brought  there  for  adjudication,  as 
they  frequently  are  now,  the  argument  of  which  turned 
simply  and  purely  upon  points  of  common  law  or  equity 
jurispmdence.  The  jurisdiction  of  the  Court  in  some 
cases  is  determined  by  the  character  of  the  parties,  as 
well  as  the  subject  matter  of  the  suit.  Then,  as  now, 
the  citizen  of  one  State  could  sue  the  citizen  of  another 
State  in  the  Federal  Courts,  in  any  recognized  form  of 
action,  thus  laying  open  the  whole  field  of  legal  and 
equitable  jurisprudence.  In  short,  the  Judges  of  the 
Court  were  not  strangers  to  the  discussion  of  the  most 
abstruse,  and  sometimes  the  most  technical,  questions, 
drawn  from  the  musty  recesses  of  the  common  law. 
Thus,  in  Brown  vs,  Barry,  at  the  August  term,  1797,* 
the  controversy  hinged  upon  the  merest  refinements  of 
special  jpleading — presenting  a  point  too  minute  and 
unsubstantial  for  any  one  but  the  practiced  lawyer 
to  appreciate.     It  was  a   motion  to  arrest  the  judg- 


was  inferior  to  none  of  his  colleagues,  and  perhaps  was  not  equalled  by 
any,  save  his  brethren,  Iredell  and  Chase.  His  intellect,  though  less  accu- 
rate and  logical  than  that  of  the  former,  and  less  bold  and  si^lf-reliant  than 
that  of  the  latter,  was  original,  comprehensive,  discriminating,  and  strong. 
Some  of  his  judicial  opinions  are  among  the  best  specimens  left  us  of  the 
old  Supreme  Court.  Judge  Paterson  presided  with  firmness  and  dignity, 
but  with  moderation,  in  several  of  those  exciting  criminal  trials  which  took 
place  during  Adams*  and  the  latter  part  of  Washington's  administrations. 
Among  these  were  the  trials  of  the  Western  Insurgents,  the  trial  of  Guinet 
at  Philadelphia,  for  illegal  privateering;  and  the  trial  of  Haswell,  in  the 
Vermont  District,  for  a  seditious  libel. 

The  rigid  discipline  preserved  by  Judge  Paterson  in  Court  on  some  of 
these  trials  has  been  complained  of.  On  the  trial  of  Haswell,  it  is  said,  he 
even  prevented  the  printer  of  the  Vergennes  Gazette  from  taking  notes. 
His  conduct,  however,  was  generally  marked  by  strict  impartiality  and  a 
scrupulous  regard  for  the  rights  and  privileges  of  the  accused. 

♦  Dallas*  Reports,  365. 
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ment  after  verdict ;  and  the  professional  reader  will 
readily    perceive    the    delicate   refinements   of    learn- 
ing,  and  the  t^echnical    i^recision  of   argument  called 
forth  in   the.  discussion  of    propositions   like    these : 
That  the  declaration  demands  foreign  money  without 
stating  the  value  thereof  in  the  current  money  of  the 
United  States  ;  that  it  is  in  the  debet,  as  well  as  in  the 
detinet;  that  it  does  not  charge  that  the  bill  of  exchange 
therein  mentioned  was   protested  for  non-acceptance  ; 
that  it  does  not  charge  that  the  said  bill  was  presented 
to  the  persons  on  whom  it  was  drawn  for  acceptance,  or 
that  they  were  ever  required  to  except  it,  &c.     Judge 
Ellsworth  brought  to  the  examination  of  questions  like 
these,  the  plain,  and  somewhat  homely,  but  clear,  and 
strong  common  sense,  which  characterized  his  practical 
mind.     No  one  who  reads  his  decision,  in  this  day  of 
legal  quibbles,  would  be  apt  to  call  him  a  great  lawyer — 
that  is  to  say,  one  skilled  in  the  refinements  of  legal 
metaphysics,  and  in  that  precise,  but  narrow  and  tech- 
nical attorney-logic,  with  which  the  old  books  are  filled. 
He,  indeed,  scarcely  enters  into  the  discussion  at  all. 
He  adduces  no  authority,  and  cites  no  adjudged  case ; 
and  yet  there  is  no  lack  either  of  shrewdness  or  mascu- 
line common  sense  in  the  manner  in  which  he  takes  up, 
and  considers,  and  over-rvles,  each  objection,  seriatim. 
The  opinion  which  would  have  occupied  at  least  fifty 
pagf^s  of  a  modern  report,  is  condensed  within  two  pages 
of  the  published  case ;  and  yet  it  is  one  of  the  longest 
ever-delivered  by  the  Chief-Justice  while  presiding  in 
the  Supreme  Court. 

The  case  of  Clark  vs,  Russell,  at  the  February  term, 
1799,*  presented  the  subject  of  a  similar  examination. 
From  the  report  of  this  case,  and  the  number  of  authori- 
ties cited  by  counsel,  it  would  appear  that  the  argument 
was  conducted  with  a  most  exuberant  i)rofusion  of  learn- 
ing, and  an  extraordinary  disi)lay  of  ability  ;  nor  could 
it  well  have  been  otherwise,   when  Ingersoll  was  the 
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leading  counsel  on  one  side,  and  Dexter,  of  Massachu- 
setts,* headed  the  array  on  the  other.     The  opinion  of 

*  Samubl  Dexter  is  justly  regarded  as  one  of  the  brightest  ornaments 
of  the  Massachusetts  bar.  His  professional  career  was  one  of  great  success 
and  brilliancy,  and  for  a  time  he  was  regarded  at  the  bar  of  the  United 
States  Supreme  Court  as  the  rival,  and,  perhaps,  the  sole  rival,  of  Pinckney. 
The  friends  and  admirers  of  each  claimed  the  superiority  over  the  other, 
and  perhaps  it  was  difficult  to  say  to  whom  the  forensic  crown  legitimately 
belonged.  Judge  Story,  in  one  of  his  letters,  contrasts  the  respective 
merits  and  style  of  these  great  advocates,  in  a  manner  certainly  not 
unfavorable  to  Dexter,  which  must  be  esteemed  the  very  highest  compli- 
ment, when  it  is  recollected  that  Story's  admiration  for  Pinckney  was 
unbounded.  Subsequently,  in  the  eulogy  delivered  on  Mr.  Dexter's  death, 
as  parTof  a  charge  to  a  grand  jury.  Story  speaks  of  him  in  terms  of  almost 
exaggerated  praise :  "Mr.  Dexter  was  a  man  of  such  rare  endowments, 
that  in  whatever  age  or  nation  he  had  lived,  he  would  have  been  in  the 
first  rank  of  professional  eminence.  It  is  unfortunate  that  he  has  left  no 
written  record  of  himself.  The  only  monument  of  his  fame  resits  in  the 
frail  recollections  of  memory,  and  can  reach  future  ages  only  through  the 
indistinctness  of  tradition  or  history.  His  glowing  thoughts,  his  brilliant 
periods,  and  his  profound  reasonings  have  perished  forever.'*  Judge  Story 
adds  that  he  rejoiced  "  to  have  lived  in  the  same  age  with  him,  and  to  have 
been  permitted  to  hear  his  eloquence,  and  to  be  instructed  by  his  wisdom. 

Dexter  was  born  in  the  year  1761,  and  educated  at  Harvard  University 
in  1781.  Admitted  to  the  bar,  he  rose  rapidly  into  professional  notice,  and 
soon  passed  into  the  State  Legislature,  and  from  thence  into  Congress  He 
was  a  senator  in  Congress  when  Mr.  Adams  appointed  him  Secretary  of 
War,  in  place  of  Mr.  McHeury.  On  the  accession  of  Mr.  Jefferson  he 
retired  from  the  cabinet,  and  generally  from  political  employments;  and 
thenceforth  devoted  himself  mainly  to  the  labors  of  his  prdfession,  up  to 
the  time  of  his  death,  which  happened  in  May,  1816.  For  several  years 
previous  to  his  death,  Mr.  Dexter  was  constant  in  his  attendance  upon  the 
sessions  of  the  Supreme  Court  at  Washington,  where,  engaged  in  many  of 
the  most  important  causes,  he  held  * '  liLs  career  in  the  foremost  rank  of 
advocates." 

The  brilliancy  of  his  forensic  arguments,  and  the  effect  of  his  eloquence, 
may  be  conceived  by  the  account  given  of  them  by  his  eulogist,  Judge 
Story,  who  so  often,  as  he  says,  listened  to  him  "  with  pride  and  pleasure  " 
from  the  bench.  "Rarely  did  he  speak  without  attracting  an  audience 
composed  of  the  taste,  the  beauty,  the  wit,  and  the  learning,  that  adorned 
the  city;  and  never  was  he  heard  without  instruction  and  delight.  On 
such  occassions  involuntary  tears  from  the  whole  audience  have  testified 
the  touching  power  of  his  eloquence  and  pathos.  On  others  a  profound 
and  breathless  silence,  expressed,  more  forcibly  than  any  human  language, 
the  riveted  attention  of  a  hundred  minds."  The  same  compi'tent  hand,  in 
the  eulogy  alluded  to,  has  sketched  the  character  of  Mr.  Dexter's  oratory, 
from  which  the  limited  space  of  a  note  enables  me  to  select  only  the  fol- 
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the  Court,  pronounced  by  the  Chief-Justice,  is  even 
more  brief  and  sententious  than  in  the  former  case.  The 
first  question  discussed,  he  thinks,  had  been  already 
decided  in  Brown  vs.  Barry,  and  is  summarily  dismissed. 
On  the  second  question,  namely,  whether  parol  testi- 
mony might  be  admitted  to  earplain  certain  letters  intro- 
duced in  evidence,  he  reverses  the  judgment,  without 
examining  the  many  learned  references  and  authorities 
adduced  in  the  argument ;  the  main  reason  assigned, for 
the  reversal  being,  because  the  charge  of  the  »Iudge,  that 
such  testimony  mjght  be  admitted,  without  any  qualifi- 
cations or  restrictions,  ''was  too  broad,  and  may  have 
misled  the  jury." 

The  habitual  brevity  of  Judge  Ellsworth  in  the  deliv- 
ery of  his  judgments  is  observable  in  these  decisions. 
Indeed,  taken  together,  they  constitute  but  an  imi)erfect 
record  of  his  judicial  career,  and  scarcely  enable  us  to 
form  a  proper  estimate  of  his  capacity  as  a  judge  in  the 
discussion  of  mere  legal  questions.  He  seems  to  have 
had  a  repugnance  at  all  times  to  enter  minutely  into  the 
examination  of  the  subject  under  discussion,  or  to  state 
fully  the  grounds  of  his  decision.  Though  an  accurate 
and  ready  speaker,  he  was  never  an  easy  or  fluent  writer. 
Hence,  perhaps,  his  disinclination  to  elaborate  an  argu- 
ment, and  the  reason  why  so  few  of  his  judgments  attract 
attention,  in  compaiison  with  those  of  his  brethren  on 
the  bench  ; — with  the   bold  and   pointed  reasoning  of 


lowing  passages:  "His  enunciation  was  remarkably  slow,  distinct  and 
musical ;  though  the  intonations  of  his  voice  were  sometimes  too  monoto- 
nous. His  language  was  plain,  but  pure  and  well  selected ;  and  though 
his  mind  was  stored  with  poetic  imager,  he  rarely  indulged  himself  in 
ornaments  of  any  kind.  If  a  rhetorical  illustration,  or  striking  metaphor 
sometimes  adorned  his  speeches,  they  seemed  the  spontaneous  burst  of  his 
genius,  produced  without  effort,  and  dismissed  without  regret.  ♦  ♦  ♦ 
In  the  exordiums  of  his  speeches  he  was  rarely  happy.  It  seemed  like  the 
first  exercise  of  a  mind  struggling  to  break  its  slumbers,  or  to  control  the 
torrent  of  its  thoughts.  As  he  advanced,  he  became  collected,  forcible, 
and  argumentative;  and  his  perorations  were  uniformly  grand  and  impres- 
sive. They  were  often  felt  when  they  could  not  be  perceived." — Story** 
Miscellanies. — Eulogy  on  Dexter. 
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Chase,  the  keen,  subtle,  logical  argumentation  of  Iredell, 
or  even  the  learned,  but  florid  and  scholastic  disserta- 
tions of  Wilson.  Indeed,  it  mattered  very  little  what 
was  the  nature  of  the  controversy  before  him,  or  how  in- 
tricate the  question  under  discussion  might  be ;  the  same 
studious  and  sententious  brevity  is  apparent  in  his  judg- 
ments, whether  the  point  at  issue  was  a  mere  technical 
question  of  practice,  or  involved  the  most  recondite  prin- 
ciples of  the  common  law. 

Thus  the  last  case  argued  at  this  winter  session  of  1799 
— Sims  vs.  Irvine,*  brought  .up  for  examination  the  effect 
of  the  treaty  or  compact  between  Virginia  and  Pennsyl- 
vania, and  presented  an  important  question  in  regard  to 
the  nature  of  the  land  titles  in  the  latter  State.    The  sub- 
ject was  discussed  at  great  length,  and  with  a  profusion 
of  learning,  by  some  of  the  ablest  counsel  at  the  bar,  as 
the  reported  analysis  of  the  argument  clearly  shows. 
But  the  opinion  of  the  Chief- Justice,  aflSrming  the  judg- 
ment of  the  Circuit  Court  and  the  validity  of  the  Penn- 
sylvania land  title,  is  compressed  within  a  single  page  of 
the  report.     He  decides  that  the  survey  of  the  land  and 
payment,  though  without  an  actual  patent  issued,  is  a 
legal  title^  sufficiet  to  maintain  ejectment  under  the  laws 
of  property  and  tenures  of  Pennsylvania  ;  and  this  law, 
notwithstanding  the  new  distribution  of  judicial  powers 
in  the  Fedei'al  tribunals,  must  be  regarded  by  them  as  a 
settled  rule  of  decision,  in  regard  to  estates  in  Pennsyl- 
vania.    Judge  Iredell  concurred  in  the  judgment,  but 
for  different  reasons,  which  he  assigns  at  length  in  one 
of  his  best  and  most  carefully  written  opinions.     But 
from  the  habitual  brevity  of  the  Chief -Justice,  we  do  not 
clearly  see  wherein  he  differs  from  Judge  Iredell,  nor  in 
what  manner  by  another  mode  of  reasoning,  he  arrives 
at  precisely  the  same  conclusions. 

Through  the  whole  period  of  his  ofl5cial  service,  Judge 
Ellsworth  regularly  rode  the  circuits,  as  had  previously 
been  done  by  his  predecessor  Jay.     The  law  requiring  a 
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Circuit  Court  to  be  held  by  two  Justices  of  the  Supreme 
Court,  with  the  District  Jadge,  had  been  modified  so  as 
to  require  the  attendance  of  but  one  of  the  Supreme 
Court  Justices ;  but  the  old  practice  of  the  allotment  of 
circuits  among  the  Judges,  so  that  the  same  Judge, 
except  by  his  own  consent,  should  not  be  assigned  to  the 
same  circuit  until  after  it  had  been  held  by  each  of  his 
associates  successively,  was  still  in  force.*  This,  of 
course,  increased  the  fatigue  and  labor  of  circuit  duty, 
and,  with  the  two  regular  sessions  of  the  Court  in  banc 
at  Philadelphia,  rendered  the  office  of  Justice  of  the  Su- 
preme Court,  in  those  days  when  steamboats  and  rail- 
roads were  unknown,  no  sinecure. 

As  a  Judge  at  nisi  prius^  Ellsworth  has  been  spoken 
of  in  terms  of  the  highest  praise.  Perhaps  the  temper 
of  his  mind,  his  habits  of  thought,  and  his  past  experi- 
ence, better  fitted  him  for  the  performance  of  this  branch 
of  his  official  duty  than  any  otlier.  He  certainly  brought 
to  its  discharge  qualities  of  a  very  high  order.  A  calm, 
discriminating,  and  well-balanced,  if  not  original  intel- 
lect ;  a  solid,  practical  good  sense,  equally  beyond  the 
reach  of  influence  from  passion,  imagination,  or  preju- 
dice ;  powers  of  accurate  and  unerring,  though  not  rapid, 
analysis  ;  courtesy  of  manner,  simplicity  and  dignity  of 
deportment,  an  industry  that  knew  no  fatigue,  and  never 
courted  repose,  and  an  impartiality  of  judgment  and  up- 
rightness of  character,  that  none  ever  ventured  to  assail. 
His  charges,  particularly  those  delivered  to  grand  juries, 
have  been  mentioned  as  deeply  impressive,  both  in  mat- 
ter and  manner — breathing  a  lofty  moral  tone,  and  never 
failing  to  inculcate  those  elevated  principles  of  legal  eth- 
ics of  which  the  judicial  bench  is  so  fitly  the  expositor. 

In  the  discharge  of  his  circuit  duties,  Judge  Ellsworth 
did  not  entirely  escape  a  participation  in  those  criminal 
trials  so  celebrated  at  that  period,  some  of  which  left 
their  ''fatal  dowry''  to  his  less  fortunate  brother,  Judge 

*  Act  of  April  i:Hh,  1792. 
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Chase.  *     But,   unlike  that  gifted,   though  indiscreet 
Judge,  he  passed  through  the  ordeal  in  safety,  and 

*  Samuel  Chase,  the  only  son  of  a  clergyman,  was  born  in  Somerset 
county.  Maryland,  on  the  17th  of  April,  1741.  Al  the  age  of  eighteen  he 
commenced  the  study  of  the  law,  in  Annapolis,  and  two  or  three  years 
afterwards  established  himself  there  in  the  practice  of  his  profession.  For 
several  years  prior  to  the  Revolution  he  was  a  member  of  the  Colonial  Leg- 
islature, where  he  distinguished  himself  by  his  ardent  republicanism,  his 
vehement  temper,  and  his  **uncourtly  bearing  to  the  court  party."  In  the 
Continental  Congress  he  performed  good  service,  and  by  his  resolute  and 
persevering  energy  contributed  in  no  small  degree  to  bring  about  the  Dec- 
laration of  Lidependence.  Though  originally  an  opponent  of  the  Federal 
Constittition,  he  was  appointed  by  President  Washington,  in  1796,  one  of 
the  Associate-Justices  of  the  Supreme  Court  of  the  United  States,  an  office 
which  he  continued  to  hold,  notwithstanding  the  unhappy  interruption  of 
his  official  duties  by  his  impeachment  before  the  Senate,  until  the  close  of 
his  life,  in  181 1. 

The  extraordinary  capacity  of  Judge  Chase  has  never  been  questioned  or 
denied.  It  was  such  as  almost  to  justify  the  remark  said  to  have  been 
made  of  him  by  a  distinguished  member  of  the  Philadelphia  bar — neither  a 
personal  nor  a  political  friend— that  he  was  the  greatest  judge  he  had  ever 
seen.  But  the  strength  of  these  intellectual  endowments  was  in  a  measure 
impaired  by  ^n  unhappy  mental  constitution,  and  an  impetuous,  arbitrary 
temper,  which  fitted  him  rather  for  a  partisan  than  a  judge,  and  kept  him 
at  constant  variance  with  the  bar,  and  indeed  all  with  whom  he  came  pro- 
fessionally in  contact;  causing  him,  as  it  is  expressed  in  his  biography,  **to 
be  running  perpetually  with  a  mob  at  his  heels." 

The  energy  of  his  character  and  the  fearlessness  of  his  temper,  were  dis- 
played in  a  very  striking  manner  while  holding  the  double  office  of  Chief- 
Justice  of  the  Gkjneral  Court,  and  Judge  of  the  Criminal  Court  in  Baltimore. 
Two  persons  of  respectability  had  been  brought  before  him  charged  with 
participating  in  a  riot,  on  whose  behalf  the  most  overwhelming  and  violent 
popular  S3'mpathy  was  manifested.  Refusing  to  give  bail,  they  were 
ordered  to  prison.  The  sheriff,  pointing  to  the  mob  in  despair,  declined  to 
undertake  the  task.  *  *  Summon  the  pos/te  comiiatus  !  "  exclaimed  the  Judge ; 
but  the  sheriff  replied  that  no  one  WjOuM  obey  the  call.  "Summon  me 
then,"  replied  the  Judge,  with  determined  emphasis;  **I  will  be  the  posse 
comitatus,  and  I  will  take  the  prisoners  to  jail!"  After  some  delay  the 
prisoners  yielded,  and  gave  the  required  bail.  Four  months  afterwards, 
when  the  grand  jury  refused  to  find  a  bill  against  them,  he  publicly  cen- 
sured the  sheriff  for  returning  so  had  a  jury.  Fired  with  indignation,  they 
immediately  found  a  presentment  against  the  Judge  for  the  offence  of  hold- 
ing two  incompatible  offices  at  the  same  time.  To  this  Chase  took  no  ex- 
ceptions, if  they  really  believed  it  to  be  an  offence,  though  he  could  not 
help  observing,  he  said,  that  it  seemed  to  flow  from  a  supposed  insult  to 
themselves.  "You  will  continue,  gentlemen,"  he  remarked  with  biting 
sarcasm,  *'  to  do  your  duty,  and  I  shall  persevere  in  mine ;  and  rest  assured 
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came  out  of  the  furnace  without  the  smell  of  fire  upon 
his  garments.     I  do  not  mean  to  say  that  his  opinions 

that  no  mistaken  opinion  of  yours,  or  resentment  against  me,  will  prevent 
my  having  a  due  respect  for  you — as  a  jury. "  But  it  was  in  his  adminis- 
tration of  the  criminal  law  on  the  bench  of  the  Federal  Courts  that  Judge 
Chase  acquired  the  widest  and  most  unenviable  notoriety ;  not  that  it  was 
characterised  by  ignorance,  much  less  by  actual  injustice,  for  his  keen  and 
powerful  intellect  lifted  him  far  above  the  one,  and  his  bold  independence 
and  natural  magnanimity  of  temper  preserved  him  from  the  other.  But 
Chase  brought  to  the  bench  the  feelings  of  a  partisan ;  and,  as  a  Judge,  he 
enforced  the  criminal  law,  and  those  penal  statutes,  which  even  then,  were 
widely  unpopular,  with  the  unrelenting  sternness  and  severity  of  the  in- 
quisitor. Coimsel  as  well  as  prisoner  alike  experienced  his  harsihness  of 
temper,  and  were  forced  to  bear  up  under  his  abrupt,  arbitrary,  dictatorial 
manner.  The  "conduct  directed  by  the  Court "  on  the  trial  of  Fries,  drove 
Messrs.  Dallas  and  Lewis  out  of  the  case.  "You  may  think  to  embarrass 
the  Court,"  he  remarked  to  Mr.  Dallas,  "but  j'ou  shall  find  yourself  mis- 
taken." And  when  the  counsel  had  left  the  bar,  turning  to  the  prisoner, 
he  observed  that,  "by  the  blessing  of  God,  the  Court  would  do  him  as 
much  justice  as  the  counsel  who  had  been  assigned  him."  On  the  trial  of 
Cooper,  at  Philadelphia,  for  seditious  libel,  he  exhibited  a  comparative 
moderation,  for  the  reason.  ]>erhaps,  that  he  found  very  little  difficulty  in 
obtaining  a  conviction ;  but  all  the  daring  of  his  temper  and  the  dictatorial 
energy  of  his  mind  were  called  forth  in  the  famous  trial  of  Callender,  which 
finally  brought  down  on  his  devoted  head  the  long  pent  up  vials  of  the 
public  indignation.  Judge  Chase  started  for  Richmond  on  this  trial  with 
the  declanition.  as  was  stated  at  the  time,  that  he  would  "teach  the  law- 
yers of  Virginia  the  difference  between  the  liberty  and  licentiousness  of  the 
press;  "  and  so  resolutely  was  his  mind  bent  on  obtaining  a  conviction,  that, 
it  is  also  said  on  the  highest  authority,  he  instructed  the  Marshal  "not  to 
put  any  of  tlu;s(>  creature's  called  democrats  on  tlui  jury."  During  the 
whole  trial  the  contest  seems  to  have  been  mainly  between  the  Court  and 
the  i)risoner*s  counsel;  and  though  the  hitt(;r  were  among  the  most  eminent 
lawyers  at  the  Virginia  bar — Nicholas.  Hay,  and  Wirt — it  must  ,l>e  con- 
feased  that  the  indomitable  will,  and  arbitrary  and  overbearing  temper  of 
the  Judge  got  the  better  of  them.  The  ex(!itement  of  the  contest  appeared 
to  elevate  his  spirits,  to  augment  his  boldness,  and  even  to  sharpen  his  intel- 
lectual vigor.     As  Dryden  described  Shaftsbury,  he  was  not  only 

"Sagacious,  bold,  and  turbulent  of  wit;" 

but  he  was  also,  as  was  fullv  exhibited  on  this  trial — 

"  The  daring  pilot  in  extremity, 

Pleased  with  the  danger  when  the  waves  ran  high.'* 

The  eminent  counsel  who  defended  the  prisoner,  foiled  and  brow-beaten, 
were  filled  with  a  just  indignation.  A  determination .  to  procure  his 
impeachment,  is  said  to  have  been  avowed  during  the  trial,  and  for  a  long 
time  counsel    refused   to  appear  before  him.     At  length,   in   1804,    Mr. 
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escaped  criticism,  and  severe,  perhaps  just,  animadvers- 
ion;   but   that  while  the  judgment  of  the  Court  was 

Handolph  moved  Ihe  long  expected  charges  against  him  in  the  House  of 
Representatives,  and  the  famous  impeachment  was  subsequently  tried  by 
the  Senate.  His  conduct  on  the  trial  of  Fries  formed  the  first  charge,  and 
on  Callender's  trial  the  next  five  charges  in  the  indictment;  and  though  a 
majority  voted  him  guilty  on  one  or  two  of  these  charges,  such  as  for 
"rude  and  contemptuous  conduct  during  the  trial,"  &c.,  he  was  saved 
from  conviction  by  the  failure  to  obtain  a  two-third  vote. 

This  unfortunate  affair,  as  might  well  be  imagined,  subdued  the  impetu- 
osity of  his  temper,  and  cast  a  shadow  over  the  remaining  years  of  his  life. 
Thenceforth  he  discharged  all  the  duties  of  his  station  with  his  usual 
ability,  indeed,  but  with  a  (;alm  and  formal  moderation,  and  a  haughty 
decorum,  which,  though  it  might  provoke  criticism,  could  not  bring  down 
censure  on  his  head.  He  had  always  been  esteemed,  in  everything  pertain- 
ing to  the  civil  jurisdiction  of  the  Courts,  a  wise,  able,  and  impartial  Judge, 
even  diuing  the  most  stormy  portion  of  his  career.  His  keen  and  bold 
intellect,  his  profound  knowledge  of  legal  principles,  his  comprehensive 
and  accurate  judgment,  and  his  integrity  and  perfect  independence  of 
character,  fitted  him  admirably  for  the  discharge  of  these  duties.  With 
all  the  daring  of  Shaftesbury  as  a  partisan — though  without  his  other 
blecishes  of  character — he  might  be  said  to  rival  that  unscrupulous,  but 
capable  minister,  in  almost  his  only  redeeming  trait — his  wisdom  and 
capacity  as  a  Judge.  The  industry  and  application  of  Judge  C'hase  were 
also  great ;  and  though,  hurried  away  by  the  ardor  of  his  temper  in  a 
sea.son  of  excitement,  he  might  come  down  from  the  Bench  of  the  Supreme 
Court,  even  though  his  absence  left  it  without  a  quorum,  and  canvass  his 
State  on  the  eve  of  a  presidential  election,  in  behalf  of  his  friend,  President 
Adams,  *'  ^ith  such  eclat  "  says  Mr.  Wharton,  **  that  at  his  final  harangue 
at  Elk  Ridge,  nearly  all  3Iaryland  was  congregated  to  listen  to  a  stump 
speech  'two  hours  long;'"  yet  he  rarely  failed  at  all  other  times  in  the 
punctilious  and  thorough  discharge  of  every  official  engagement.  In  his 
private  intercourse,  though  rough,  he  was  not  imcourteous  in  manner,  and 
indeed  seems  to  have  favorably  impressed  all  who  ai)proached  him.  Judge 
Story  saw  him  late  in  life,  and  speaks  with  great  respect  both  of  his 
abilities  and  his  unaffected  courtesy.  "I  suspect  he  is  the  American 
Thurlow,"  says  Story,  in  one  of  his  letters,  and  adds,  "I  like  him 
hugely." 

The  fact  hjis  also  been  mentioned  as  strikingly  characteristic  of  Judge 
Chase,  and  illustrative  of  his  bold  and  independent  habits  of  thought,  that 
he  did  not  hesitate  to  differ  from  his  brethren  and  his  own  party -associates 
on  the  most  important  questions,  even  though  they  might  involve  political 
considerations.  While  claiming  to  exercise  as  a  Judge  in  criminal  c^ses 
the  most  arbitrary  powers,  he  was  singularly  averse  to  assuming  any 
doubtful  civil  jurisdiction ;  thus  he  was  the  first  to  deny  that  the  Court 
'  possessed  a  common-law  jurisdiction,  and  the  last  to  admit  that  it  could 
pronounce  an  act  of  Congress  void,  as  being  repugnant  to  the  Constitution. 
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deprecated,  the  person  and  character  of  the  Judge  were 
respected ;  and  while  his  supposed  errors  were  con- 
demned, his  integrity  of  motive  was  neither  aspersed 
nor  suspected. 

I  have  briefly  alluded  in  the  sketch  of  Chief-Justice 
Jay  to  one  of  the  earliest  of  those  criminal  trials,  which, 
from  that  time  to  the  repeal  of  the  sedition  law,  kept 
the  country  in  a  constant  fever  of  excitement — namely, 
the  case  of  llenheld.  That  trial  laid  down  with  circum- 
stantial precision  the  doctrine  of  a  common-law  juiisdic- 
tion  in  the  Federal  Courts  in  (*riminal  cases — a  doctrine 
then,  and  subsequently,  odious  to  the  republican  party, 
and  denounced  by  some  of  their  ablest  men  in  un- 
measured terais.*  It  is,  perhaps,  unneccessary  to  say 
that  Ellsworth  was  a  believer  in  this  doctrine,  which  no 
Judge  of  the  Federal  Courts  at  that  time,  save  Samuel 
Chase,  had  been  bold  enough  to  deny.  The  Chief- 
Justice,  however,  was  but  a  follower  over  the  beaten 
track  which  his  predecessors  liad  travelled,  in  holding 
the  doctrine  of  a  common-law  jurisdiction;  and  there- 
fore, in  a  measure,  might  escape  the  censure  with  which 
they  were  visited.  But  another  question  now  arose, 
involving  a  i)roposition  of  almost  equal  importance,  and 
certainly  of  no  less  interest  in  its  political  aspects,  in  the 
establishment  of  which  P]llsworth  was  to  be  the  pioneer, 
and  the  full  responsibility  of  which  he  was  to  take  on 

*  Says  Jefferson,  in  a  letter  to  Edmund  Randolph,  August  18th,  1799. 
"Of  all  the  doctrines  which  have  ever  been  broached  by  the  Federal 
Governnieut,  the  novel  one  of  the  common  law  being  in  force  and  cogniza- 
ble as  an  existing  law  in  these  Courts,  is  to  me  the  most  formidable.  AU 
their  other  assumptions  of  imgiven  powers  have  been  in  the  detail.  The 
bank  law,  the  treaty  doctrine,  the  sedition  act,  alien  act.  the  undertaking 
to  change  the  State  laws  of  evidence  in  the  State  Courts  by  certain  parts 
of  the  stamp  act,  iV:c.,  have  been  solitary,  imeonsequential.  timid  things, 
in  comparison  with  the  audacious,  barefaced,  and  sweeping  pret4?nsion  to 
a  system  of  law  for  the  United  States,  without  the  adoption  of  their 
legistatun^  and  so  infinitely  beyond  their  power  to  adopt."  •  ♦  ♦ 
"Great  Heavens!"  he  exclaims,  in  the  conclusion  of  this  letter,  **  Who 
could  have  conceived  in  IT8IJ  that,  wilhin  ten  years,  we  should  have  to 
combat  such  windmills!" — 3  Jtffcrmits  Writings,  425,  428. 
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his  own  shoulders.  This  was  the  question,  so  often  and 
so  ably  discussed  since  that  time,  whether  the  right  of 
expatriation  was  to  be  recognized  in  the  Federal  Courts 
as  a  part  of  the  municipal  law  of  the  country.  The 
question  came  directly  before  the  Chief- Justice  in  the 
trial  of  the  noted  i)rivateer  s  man,  Isaac  Williams,  for 
enlisting  on  board  a  French  vessel  in  alleged  violation  of 
a  clause  in  the  treaty  with  (jlreat  Britain.  The  trial  is 
sufficiently  interesting  to  deserve  a  brief  notice.* 

Williams  was  imlicted  and  tried  at  the  Cir(*uit  (-ourt 
for  the  Connecticut  District,  at  Hartford,  in  September, 
1799.  The  crime  alleged  against  him  was,  that,  )>eing  a 
citizen  of  the  United  States,  he  had  accepted  a  commis- 
sion as  Lieutenant  (m  a  vessel  belonging  to  the  French 
Republic,  then  at  war  with  England,  contrarj'  to  the 
treat v  of  amitv  and  commerce  between  Great  Britain  and 
the  United  States.  Williams  admitted  the  act  alleged 
against  him,  but  claimed  that  he  was  a  French  citizen, 
otrering  to  show  French  natur.ilization  papers,  and  con- 
tinued residence  in  Fninire  since  179:2,  except  a  period  of 
not  more  than  six  months  in  17IJG,  when  he  returned  to 
America  on  a  visit  to  his  relat  ives  and  friends.  The  case 
in  its  general  features  was  similar  to  that  of  llenfield's, 
with  the  excepti(m  that  Williams  relied  mainly  on  his 
character  of  a  French  citizen  ;  and  the  question  therefore 
turned  entirely  upon  the  point  whether  the.common-law 
nuLxini,  **no  one  can  throw  olt*  his  country,  oi'  abjure  his 
allegiance.''+  was  the  law  of  the  United  States. 

Judge  Law,  the  District  .Indg(^  of  Connecticut,  sat  with 
the  Chief-Justice*  on  this  trial,  and  was  of  the  opinion 
that  the  evidence  olfenul  by  the  prisoner  should  ))e  left 


*Tlic  ruling  of  Judiic  Kllsworlli  u])<»n  this  trial  was  vjtv  severely  criti- 
cised, ami  imrticiiliirly  in  two  hitters  published  in  the  "Kxainiiier."  under 
liie  title  of  "  Aristu;^ition,"  s^iid  to  have  been  written  by  Mr.  Nicholas,  of 
Virginia,  in  which  the  |)opular  American  doctrine  h  very  abh  and  .success- 
fully  maintained,  and  which  "exposed  conii)letely."  says  the  author  of  the 
suppres.s<:d  liistory  of  3Ir.  Adam**'  Adiniuistratiou,  *'the  fallacy  of  the 
argument.s  ad<luccd  by  the  Chief -Just  ice." 

t  ^"efoo  potest  vjc acre  put riain,  nee  lUbitu/n  Icffcantia  tjurare. 

20 
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to  the  consideration  of  the  jury,  lint  the  Chief-Justice 
was  decidedly  of  a  contrary  opinion.  Ue  boldly,  and 
without  the  slightest  hesitation,  met  the  question  which 
Chief-Justice  Rutledi^e  and  his  associates  in  Talbot  r.v. 
Jansen  *  had  avoided — and  whi(»h  for  years  after  was 
cautiously  avoided  by  his  successors  on  the  bench — and 
held  that  the  En.trlisli  common-law  doctrine  as  to  per- 
petual alle<rian(re,  was  a  part  of  the  nHinicii)al  law  of  the 
land,  and  appli(»abl(^  to  the  case  Jit  bar.  It  is  curious  to 
observe,  however,  that  while  the  English  rule  is  to  be 
trac(Ml  to  the  feudal  svsteni,  and  is  based  exclusively  on 
the  feudal  relation  of  lord  and  vassal,  the  American 
Judge,  a])j)lying  it  in  an  Anu»rican  Court,  deduces  it 
solely  from  the -comparatively  modern  doctrine  of  the 
sorial  roitfpart  as  the  basis  of  government.  All  the 
members  of  a  civil  communitv,  he  remarks,  in  his  ad- 
dress  to  the  jury,  are  bound  to  ea(*h  other  by  compact. 
The  compact  is,  that  the  community  will  protect  its 
memlxMs,  and  thev  on  the  other  hand  will  at  all  times  be 
obedient  to  the  Inws  of  the  communitv,  and  faithful  in 
its  defence.  It  necessarilv  f<»llows  that  the  mend>ers 
cannot  dissolve  this  compact,  without  the  consent  or  de- 
fault (»f  tin*  conmiunitv,  etc. 

It  had  be(Mi  ai'gued  with  great  ])ertin(»ncy  and  force  by 
the  ])rison<*r's  ccMinsel,  that  th(*  policy  of  the  government 
and  its  jiractiee  in  permitting  the  nnturalization  of  for- 
eigners,-*  were  su(li(*ient  evidencM*  (»f  consent.  Judge 
Ellswoirh  m(M»tsaud  answers  this  artrunKMit  with  the  fol- 
lowing  ])roi)ositions,  the  soundness  of  which  I  shall  leave 
to  the  a(lv<)cat(»s  of  the  doctrine  of  perj^etual  allegiance 
to  defend. 

"Cons(»nt  has  been  ari^ued  from  the  acts  of  our  govern- 


f  The  alii'ii  i>  ri*(|uin'(l  on  his  naturalization  to  abjun*  his  former  allegi- 
ance. Chaneelhir  Kent  noti<"('S  this  L^larinLC  incon^iiMenev  between  Uie  «loc- 
trmos  sought  to  In-  ev;tal»lishecl  in  the  Feth-ral  Courts,  and  the  policy  of  the 
governnient  in  its  naturalization  laws,  which  ]>raetically  ass(.'rts  the  right  of 
all  mankind  to  (Mnii:rat(f  from  one  country  to  an<ither,  and  renounce  their 
allegiance  at  will.— .S>  *2  Kent's  Com.,  p  AS),  nuk. 
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luent  i>erinifting  tlie  naturalization  of  foreigners.  When 
a  foreigner  presents  liiniself  here,  and  proves  liiniself  to 
be  of  good  nioi*al  character,  well  nffected  to  the  Constitu- 
tion and  Govei'unient  of  the  United  States,  and  a  friend 
to  the  good  order  and  hapi>iness  of  civil  society;  if  he 
has  resided  here  the  time  presci'ibed  by  law,  we  gj'ant 
him  the  ])rivilege  of  a  (dtizen.  We  do  not  inquire  what 
his  relation  is  to  his  own  countrv ;  we  have  not  the 
means  of  knowing,  and  the  inquiry  would  be  indelic^ate; 
we  leave  him  to  judgt»  of  that.  If  he  f  mharrastiea  Mm- 
s^lf  hij  coi(tr(ictiHff  conlradictnrff  ahluffttioihs^  lhi\faMlt 
and  the  foil}!  arc  hts  (fW/i.  But  this  implies  no  consent 
of  the  government,  that  our  own  citizens  should  exi)atri- 
ate  tluMuselves.  Therefoi*e  it  is  my  opinion  that  these 
facts  which  the  prisoner  offers  to  prove  in  his  deftMice, 
are  totally  irrel(»vant :  they  can  have  no  operation  in 
law ;  and  the  iurv  ouirht  not  to  be  embari*assed  or 
troubled  with  them  ;  l)ut  bv  the  <?oiistitution  of  the 
Court  the  evidence  must  go  to  the  jury.'' 

Of  <Mmrse  tin*  jury,  und«»r  this  charge  of  the  presiding 
judge,  at  once  found  a  verdict  of  guilty.  Williams  was 
sentenced  to  four  months'  imi>risonment,  and  to  pay  a 
line  of  one  thousand  dollars.  Pleading  guilty  to  another 
indictment  for  a  similar  offences  a  like  sentence  was 
passed  u[>on  him  by  the  Court.  **  So  much  for  naturali- 
zaticm  acts,"  says  a  prominent  Federalist  of  the  day. 
'*The  ja<*obijis  are  impudent  and  cross  ;  tlie,y  think  they 
gain  ground  :  they  are  mistaken."'^ 

•  Loft(;r  of  Mr.  Chminccy  GiMxlridi  to  Wolcott,  ScptcinluT  2Kth.  1790. 
TIn^  repiiblicjiiis.  on  tin;  other  liniul.  wen*  indiijnant  at  the  scntonn'. 

"Orcut  God!"  fxchiinis  Aristoirition.  *'  What  must  have  been  tht^  focliivjjrs 
of  Judge  Ellsworth  when  lie  was  dejirivin^  Williams  of  this  natural  riirlit. 
Hut  I  will  supj)ress  the  <'mot ions  which  heat  in  my  bosom  upon  the  recol- 
lection of  this  hid(.'ous  sj-nteuce.  and  1  will  priM-eed  to  examine  coolly  and 
ilispassioiiiXtely  the  (luestion.  If  this  alien  had  not  Ji  riirht  to  throw  olT  his 
allci^iantre  to  his  own  country,  then  Conirress.  by  makinir  tin;  law.  liave  de- 
prived foreipfu  irovernmenls  of  one  of  their  most  es'-iential  riirhts,  and  have 
more«^»v(T  been  guilty  of  a  crime  which  approach«*s  very  nearly  to  man- 
stealing." 

In  the  further  examination  of  tlu^  subject,  tlie  writer  proceed^  to  put  the 
Chief- Justice  in  a  dilemma  from  whidi  it  is  not  easy  to  see  how  he  can  Ihj 
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It  is  scarcely  necessary  here  to  remark,  that  the  rule 
so  decisively  laid  down  bv  Ellswortli  in  Williams'  case, 
was  widely  at  variance  witli  the  pojDular  doctrines  of  tlie 
day,  and  is  in  direct  contlict  with  the  whole  policy  and 
l^ractice  of  the  <i:overjiment  since  that  time.  It,  indeed,, 
goes  far  to  justify  the  claims  set  up  by  (ii-eat  Britain  in 
the  war  of  181:2,  and  if  re(*ognized  by  tlie  government  as 
a  rule  of  international  hiw,  would  strike  at  the  founda- 
tion of  the  right  asserted  and  exercised  by  the  United 
States  in  iwoteirting  adoi)ted  citizens  even  against  the 
w^rongful  acts  of  the  government  chuming  tlieir  allegi- 
ance. This  right  has  been  ably  and  triumi)hantly  vindi- 
cated since  that  time/^  and  ma  v  be  regarded,  so  far  as 
the  intercourse  of  this  country  with  foreign  nations  is 
concerned,  as  a  settled  princii)le  of  international  law.  It 
must  be  (^onfe.ssed,  however,  that  the  Courts  have  not 
fully  sanctioned  the  doctiine  ;  but  that  on  the  contrary, 
though  never  applying  it  in  its  full  extent,  as  it  was 
laid  dowji  in  AVilliams'  case,  they  have  in  one  or  two 
instances  been  inclin(»d  to  consider  the  common-law 
l")i-ineii)le  of  [>eri)erual  allegiance  as  a  part  (»f  the 
municipal  law  of  the  land.  Su(;h  at  least  was  the 
case    in    Shanks    r.v.    Dupont,  +    wliere    .fudge    Story 


oxtriciilrd.  '•  Such  is  the  (lilciiima,"  lir  rcninrks.  '*  in  which  he  ha>*  phici'tl 
biiiisclf.  Hi'  must  ciiht-r  admit  Hint  accordiiu:  to  the  j>rim*i]>h.*s  of  our 
Duturali/.alion  hiws  our  citizcn.s  have  a  rii;:lit  to  expatriate  tliem*Jelves.  or 
that  the  hgislature  of  the  United  Statis,  that  hody  whose  hiws  (when  they 
arc  con^ituted)  he  is  bouiul  to  expound  and  enforce,  have  heen  i^uilty  of 
the  nutst  horrible  of  all  crimes,  and  have  given  a  sutlicieul  cause  of  war  to 
all  the  nations  of  the  world." 

*  See  the  maNterlv  dispatches  of  Mr.  Buchanan.  Secrelarv  of  Stale  under 
Mr.  l*(»lk's  adminlMratiou.  in  the  case  of  Beriren:  and  that  of  the  present 
Seeretarv  of  State,  Mr.  Marcv,  in  the  Ko/.sta  case. 

+  '.]  Peters'  Heport.N.  2V2  It  is  worthy  of  remark  that  up  to  this  time. 
thouLrh  The  quesiion  had  been  r«'p<'ateilly  ar;j:ui'd  by  the  ablest  counsel  at 
the  bar,  yet  the  Supreme  Court  of  the  I'niled  States  had  constantly  avoided 
its>  decision.  Tin*  ea>e  of  Talbot  rs.  Jansen  has  alreadv  been  mentioned. 
In  the  case  of  Murray  '•.".  Charminir  Ik-tsey,  in  l^iii,  2  Crauch.  64,  it  was 
(iiscussed  Jit  irreat  li-riL^tii  and  with  commandini:  ability:  but  Chief-Justice 
Marshall,  who  delivere<l  the  oi)inion  of  the  Court,  avoided  the  decision 
with  more  than  his  usual  caution.     "  Whether  ii  person  boni  within  the 
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recognizes  generally  the  exist(Mic(»  of  tlie  ]>rincii)le, 
and  Judge  Johnson,  in  a  dissenting  ojiinion,  sustains 
the  same  proposition  in  a  very  plausi])li»  ajid  ijiLiiMiious 
argument.  If  this  is  to  be  regarded  as  a  judicial  d(»ei- 
tsion  upon  the  i;)rerise  question  under  consideration — 
which,  however,  is  by  no  means  ch^ar — then  the  United 
States  presents  the  singular  sp(»ctacle  of  a  nation  admin- 
istering in  its  Courts  a  rule  of  municipal  law,  which  its 
government  prac^tically  ignores  in  its  intercoui'se  with 
foreign  nations,  as  a  rule  of  public  and.  international 
law.  A  positi(m  so  inconsistent  it  will  })e  dillicidt  to 
maintain  :  and  tlie  question,  if  ever  presented  directly 
to  the  Conrt,  must  doubtless  Im*  decided  in  accordance 
wath  the  more  liberal  doctrine,  sanctioned  by  the  prac- 
tice of  the  government,  which  ivcogni/tvs  the  rigid  to 
change  tlie  alleidance  as  a  natural  riiiht,  iusei»arablv 
Connected  witli  a  hotni-fuJr  and  permanent  change  of 


TTuited  Slates,'*  lie  says,  "or  luroiuinir  a  oitizm  aj'coniin.ir  to  llic  (Stab- 
nsht^l  laws  of  Uic  coiintrv,  can  divest  biinself  absolntelv  of  that  character 
otlicn^'iso  tlian  in  such  nianncr  a**  iiitiy  be  pn'.scrilied  by  law.  is  a  question 
which  it  is  not  necessary  now  lo(h'ci(h'."  And  four  yeai"s  later,  in  the  case 
of  McUvaiue  rx.  Coxc's  L«'ssi.'es.  4  (.'nincli,  JiOtJ — tliou^h  the  wIkjIc  <[U<-stion 
wah  a^rain  di.scusscd  at  the  bar  with  an  aj-curacy  of  leaniiiiir  winthy  the 
nui«rnitude  and  importance  of  tliesubjecl,  Jud^ri*  Cushin.Lr.  w  ho  pronniniced 
the  flwision  of  tlie  ('ourt,  declined  expre.ssinir  an  opinion  "upon  the  ri^ht 
of  fxj^atriation,  as  founded  on  the  common  law."  In  the  eeli'brated  case 
of  the  Sufitixxif/ta  Tnnidml,  Judire  Story  in  like  manner  declined  examinin*; 
thechnrtrinc,  thouj|rh  it  had  been  much  dis<'u*ised  at  the  bar.  reniarkini;  that 
it  would  be  "suiricient  to  ascertain  its  precise  natun-  and  limits,  when  it 
shall  become  a  Ieadin<r  point  of  a  jud«rment  <»f  the  Court."  A  few  years 
later,  however,  in  the  cases  of  Inirlis  ci*  Sailors'  SnuL'  Harbor,  o  Peters,  loO; 
an<l  Shanks  r*.  Dupont.  mentioned  in  the  U*xt.  he  ree(»irni/.es  tin-  Lnnenil 
doctrine  to  be.  that  alletjiaiU'e  by  birth  cannot  be  put  olT  excrept  by  ctnisent 
of  the  government.  Hut  it  is  to  be  n.-marked  that  even  in  the  Inllercase 
the  learned  Jud ire,  thou;rh  statin;^  "the  ;;eneral  doctrine"  of  the  common 
law,  does  not  undertak<"  "to  ascertain  its  ]>recise  natun'  and  limits.'"  even 
as  a  rule  of  municipal  law;  and  the  opinion  (jf  Judire  John<«)n,  which,  it 
must  Ik*  admitted,  i*  precri.se  ami  detinite  u])on  the  point,  n-iis  a  ilissruthnj 
opinion.  I  cannot  airree.  therefore,  with  the  author  of  the  Notes  t<»  tht? 
'*  State  Trials,"  that  the  case  of  Shanks  /x  Dupont  eh»sed  •  the  lomj  circuit 
of  doubts  and  reservations."  and  brouLdil  the  Court  "baek  \vi\\\\\  at  the 
position  of  AVilliams'  case,  that  alleL'iance  withoiit  nuitunl  consent  is  indis- 
soluble." 
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doiiiicil.  Indeed,  but  for  tlie  opinions  of  the  learned 
judges,  in  the  case  hist-nientioned,  it  miglit  even  now  be 
confidently  asserted  that  the  doctrine  of  perpetual 
allegiance  as  laid  down  by  Ellsworth,  had  i)assed  away 
even  as  a  rule  of  municipal  law,  with  the  doctrine  of  a 
common  law  jurisdiction,  as  expounded  by  his  i)redeces- 
sor.  Applied  as  it  was  in  the  case  of  Williams,  it 
certainly  could  not  be  sustained  in  our  day.  But  it 
should  be  recollected  that  these  were  times  of  warm 
party  strife  and  exc^itement,  and  to  sui3i)ose  that  the 
opinions  of  the  Chief- Justice  were  entirely  nntinged  by 
his  known  political  predilections,  would  be  to  suppose 
him  elevated  above  human  weaknesses  and  im[)erfec- 
tions.  It  has  been  observed  of  a  more  profound  lawyer 
than  Ellsworth,  and  of  a  greater  judge  than  Jay — none 
other  than  the  illustrious  ^fansfield  himself — that  in 
those  cases  wherein  political  considerations  mix  them- 
selves with  the  trial,  and  the  i-esult  might  be  supposed 
to  atfe(^t  party  interests  or  party  j^rejudices,  he  was  no 
longer  the  same  Jvx  Joqtten.^,  the  same  living  ])attern  of 
justice/^  XfU-  is  it  discreditable  either  to  Jay  or  Ells- 
worth, under  simihir  circumstances,  to  attribute  an 
hontvstly  (entertained,  but  erroneous  judgment,  to  the 
insensi])le  bias  of  wai'm  i)arty  feelings  and  political 
ju'ejudices,  when  the?  great  mind  of  Manslield  himself 
could  not  entirely  surmount  them. 

Though  Judge  Ellsworth  received  nis  appointment  as 
envoy  to  France  on  the  !:?7th  of  Februarv,  1700,  he  did 
not  pi'oceed  ui>on  tin*  mission  until  the  foll(»wing 
Novembei',  and  in  tin*  mean  time  continued,  without 
interrujilion,  to  dischaige  his  judicial^  duties.  It  wus- 
during  this  interval  that  Williams  was  tried :  and. 
indeed,  so  latt^  as  ()ctol)er  of  the  same  year  he  was  upon 
the  i)oint   of  s(^tring  out   to  hold  the  \'erinont  Circuit 

•  As  lor  example*,  in  qiu'^lioiiv.  of  \\hv\,  tliat  he  leaiu-d  airainst  tlir  fivodoiu 
of  diM'Us.sidii,  ami  lavnnMl  tln»s(.*  (locirim-;  tlicn  cnrniil.  wliicli  withdrew 
the  c'OirnizaiKM-  of  thr  ((ue>lion  from  the  jury  to  ve^:t  it  in  llie  Court. — Jf*ef 
T.onl  lirouirham's  •■  Sketch  of  Man-^llehl.  "  Statesmen  of  Time«<  of  Oeori^c 
III.  Vol.  1,"  p.  li:J. 
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Court,  in  place  of  Judge  Gushing,  who  liacl  been  sud- 
denly taken  ill ;  but  the  I'ecovery  of  that  judge  relieved 
him  of  this  dutv,  and  iciive  him,  as  he  savs  time  ''to  sit 
down  and  think"  before  proceeding  on  the  French 
mission. 

lie  presided  for  the  last  time  at  a  general  tei  in  of  the 
Court  in  August  of  that  vear,  and  amomr  tlu^  cases 
decided  at  this  session  delivered  the  judgment  in  Turner 
cs.  Tlie  Bank  of  Xorth  Anu^rica/*  in  which  the  principle 
is  settled  that  a  cause  in  the  Circuit  Court  must  allinna- 
tively,  and  upon  the  face  of  the  i)leadings,  appeal*  to  be 
within  the  jurisdii'tion  of  the  Court,  otherwise  the  judg- 
ment will  be  reversed  in  the  Supreme  Court,  as  jurisdic- 
tion is  never  to  be  presumed.  I  mention  this  decision 
as  exhibiting  the  marked  aversion  of  Ellsworth  to 
dispose  of  a  cause  otherwise  than  strictly  upon  the 
merits,  without  regard  to  technical  defects.  The  objec- 
tion to  the  record  was,  tluit  the  i>leadings  did  not  show 
the  parties  Xo  be  (dtizens  of  diiferent  States,  or  oik*  of 
them  an  alien,  a  fatal  jurisdictional  defect,  but  one 
which  he  thought  might  better  have  been  raised  in  the 
Court  behnv.  *'  It  is  to  be  exceedingly  regretted/'  he 
says,  ^*that  excei)tions  which  might  be  taken  in  abate- 
ment, and  often  cured  in  a  monii»nt,  should  be  reserved 
to  the  last  staii:e  of  a  suit  to  destrov  its  fruits.*' 

Xot  only  did  J  udge  Kllsworl  h  continue  in  th(»  discharge 
of  his  judicial  functions  down  to  the  last  moment,  but  he 
actually  lU'oceeded  on  his  mission,  as  his  i)re(l(Tessor 
Jav  had  done  befor(»  him,  without  resiuiiing  his  seat. 
At  that  period  it  was  not  deemed  iiicompatibh*  with  the 
highest  judicial  station,  to  annex  to  it  an  ap])()intnieiit  of 
a  purely  i)olitical  character.  Thus,  not  only  did  both 
Jav  and  Ellsworth  hold  the  office  of  Chief-.Iustice  and 
that  of  foreign  minister  at  th(i  same  time,  but  even  their 
successor,  Marshall,  continu(»(l  for  a  short  jn'iiod  to  dis- 
charge the  a])parently  inconsistent  duties  ol'  .ludu«'  of 
the  Sujn'eme  C(»urt  and  Secretary  of  State. 


*  4  D;ill;is'  Reports,  s. 
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The  history  of  the  .second  French  mission,  so  cele- 
brated in  the  annals  of  our  diplomacy,  is  doubtless 
familiar  to  the  leader.  It  seems  necessary,  however,  in 
this  (connection,  to  notice*  it  bricily,  as  a  part  of  Judge 
Ellsworth's  ])ubli(;  life,  too  important  by  far  to  be  passed 
over  in  silence. 

The  unsuccessful  result  of  the  negotiations  of  Marshall, 
Pinckuey,  ai;d  Gerry,  and  the  treatment  those  gentlemen 
had  rtH^eived  from  the  authorities  of  the  French  Repub- 
lic (which  will  be  noticed  in  another  part  of  this  work) 
had  ci-eated  a  deep  feeling  of  indignation  throughout  the 
whole  country,  and  particularly  among  the  friends  of  the 
Federal  administration.  It  had  called  out  the  celebrated 
declaration  of  President  Adams  to  Congress — ''I  will 
never  send  another  minister  to  France  without  assur- 
anct\s  that  he  will  be  received,  respected,  and  honored, 
as  the  representative  of  a  great,  free,  powerful,  and  inde- 
pendent people  ;"  a  declai'ation  that  was  greeted  at  the 
time  with  scmiething  like  universjd  acclamation.  The 
ultra-Federal  leaders — thost*  who  subseipiently  com- 
prised the  Hamilton  wing  of  the  party,  whom  Mr. 
Adams  did  not  hesitate  afterwards  to  denounce  with 
bittei- and  li(M'ce  invective,  as  the  ''British  faction;*'* 
and  who  regarded  all  ovei'tures  for  negotiations  and  all 
terms  of  frienclsliij)  with  ''the  regicid**  lieimblic"  jis 
incomi)atable  with  the  national  honor  and  safety — heard 
with  ill-concealed  disgust  and  dissatisfaction  the  an- 
nouncement that  the  President  had  rather  suddenly  de- 
termincd  to  s(»nd  another  embassy  to  France.  Accord- 
ingly  when  the  name  of  the  envoy  lirst  proposed — 
William  \'ans  Murrav— was  sent  in  to  the  Senate,  it  was 
str()n^•lv  intimat(Ml  that  he  w(mld  not  be  confirmed. 
''Souk*  of  tln^  PresidcMit's  real  friends,"  savs  the  Secre- 
tary  of  State,  in  a  letter  to  Murray,  ''endeavored  toper- 


•  111  (UK*  ol*  h'N  famous  C'minini^.haiu  Ictlers.  Mr.  Atlaius  remarkH,  that  he 
cmiM  lint  have  lived  throuiili  aiuilhcr  vcar  of  "such  hiliors  and  cai"es  as 
WJTc  sludioiisl\'  and  maliciously  accumulated  upon  mc,  by  the  French  fac- 
tion, and  llir  liritish  faction;  tlu*  former  aided  by  the  republicans,  and  the 
latter  bv  A^t.iinnU  r  Jhiiiinton  and  hia  s(it<Hiitii." 
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snade  him  to  withdraw  the  iioiiiination.  He  was  inflexi- 
ble. Tliey  then  determined  ta  put  a  mjjatine  (vpoit  iL^^ 
Mr.  Adams,  with  the  cliaracjteristie  promptness  which  so 
strongly  maiked  all  his  actions,  anticipated  this  design, 
and  two  davs  afterwaids  sent  in  the  names  of  Oliver 
EllswoJth  and  Patrick  Ilenrv,  with  that  of  ^fr.  Murray, 
as  joint  envoys  to  the  French  Reimblic.  The '' Presi- 
dent's real  friends"  thereupon  thought  Ivtter  of  the 
matter,  and  consented,  though  with  some  li(»sitation,  to 
confirm  the  appointments,  ^fr.  Henry,  having  declin(»d 
on  account  of  his  age  and  infirmities,  (Tovernoi-  Davie,  of 
Xorth  Carolina,  was  substituted. 

It  was  with  unfeii!:ned  reluctance  that  Judire  Ellsworth 
consented  to  accept  this  ctmimission.  It  was  extremely 
distasteful  to  Inm,  not  on  personal  ctmsiderations  alone, 
but  also  no  doubt  be(*ause  he  was  satisfied  that  it  was 
viewed  with  disfavor  by  a  large  ])ortion  of  the  leading 
men  of  the  party  with  whom  he  acted."     The  editor  of 


♦  The  Fr(?nch  uii.ssioii  was  Uic  c'lusc,  if  not  of  the  oriirinal  <lirtioiiltv,  at 
Icjist  of  tlietina]  rui)tiin»  lictwj'on  Pn'sidciit  Adainsand  the  Hamilton  branch 
of  thf  Federal  parly,  inoludin.i;  Ihrci'  nuMnhcrs  of  liis  own  (.'ahinct.  Piek- 
erin.L'.  ^Irllcnry,  and  Woh-ott.  Tlif  (^liarirc-s  a^^ainst  Mr.  Aflanis  by  hist 
r«*d«.Tal  friends — or  ])CTliaps  niorr  ]>roiurrly  ciu-nruN — of  his  havin^r  violated 
the  soh'mn  de<rhiration  of  his  niessai;<'  lo  Con.L'ress  uf  .June  iilst  by  nomi- 
nntinir  the  embassy  to  France,  do  not  app<'ar  t<»  be  just.  He  has  liimself 
ably  and  sutrcessfully  vindicated  lii«*  action  in  this  n*s]u.'Ci  in  liis  c«'lel>ratod 
**Cunnin<jfham  Letters."' to  which  it  is  scarcely  necessary  here  to  allude. 
"-.Ix/fv/v/zic//*"  certainly  were  ixivi-n  by  the  French  irovcrnmenl.  ami  con- 
veyed in  perhaps  as  direct  a  manner  as  could  have  been  n-asonalily  expected. 
These  niisurnnc<'H  wcn.»  recu-ived  ])artly  throui>h  Mr.  Gerry  on  his  return 
from  France,  but  principally  throuc^h  Mr.  Murmy,  the  American  Minister 
at  the  Ilairue.  In  Tallevrand's  letter  to  the  Fn-nch  (liarire  al  the  Hai^ue, 
the  assurances  re<juire<l  by  Mr.  Adams'  nK'ssajri^  to  C(m<rn'ss  are  made  almost 
in  identical  words,  "  Whatever  ph*nipotentiary  the  trovernmeut  of  the 
United  States  mi^ht  send  to  France  to])ul  an  end  to  the  existing  dilTcR'nccs 
between  the  countries,  would  be  uudoubti.'dly  received  with  the  respect  due 
to  the  representiitivcs  of  a  free,  ind(.*p(rndent.  and  powerful  nation."  lie 
then  char^'^  him  to  conmiunicate  this  to  Mr.  Murraj'thal  itmiirht  betrans- 
niitt<Hl  to  the  government  of  the  I'nited  Stat<*s.  "Carry  th<Tefon\  citi/en," 
he  says,  "to  Mr.  Murmy.  these  positive  iiiHtrudionn.  in  order  to  convince 
liim  of  our  sincerity,  and  prevail  (»n  him  to  transmit  them  to  his  govern- 
ment." These  overtures  wen?  considen-d  bv  Mr.  Adams  to  be  substantially 
the  "«A«^Mr/£/irt^"  he  had  re(piired  as  i>reliminary  to  an  appoiutntt  nt.  ami 
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the  Wolcott  papers — wlio  lias  certainly  made  out  a  very 
ingenious  case  in  favor  of  the  Cabinet  and  a^inst  the 
President  in  his  history  of  the  Adams'  Administnition 
— states  that  Ellsworth  would  have  refused  to  go  but  for 
the  iipprehension  that  Madison  or  Burr  would  have  been 
sent  in  his  place.  He  alleges,  also,  but  upon  what  author- 
ity it  does  not  ai)pear,  that  the  Chief- Justice  to  the  last 
disapprored  tJm  vilsshnt.  '*  This  (certainly  seems  to  have 
been  a  mistake.  Though  Ellsworth  had  doubtless  ad- 
vised a  suspension  of  the  mission  until  "it could l)e  bet- 
ter seen'"  to  whom  the  envoys  should  be  acci^edited,  vet 
there  is  no  evidenc^e  that  he  did  not  enter  upon  the  duty 
with  alacrity,  and  hopeful  of  success.  Indeed,  from  the 
statements  that  have  been  given,  it  would  seem  that  he 
even  yielded  his  opinion  as  to  the  policy  of  suspending 
the  mission. 

In  the  early  jKirt  of  October  President  Adams  called 
ujxm  him  at  his  seat  in  Windsor.  Mr.  x\dams  left  the 
following  statement  of  the  interview  :  '*  He  was  perfectly 
<*andi(L     Whatever  should  be  the  determination,  he  was 


acc'onliiiirly  on  his  own  rt'sponsibility,  and  without  consultation  with  his 
CahiiHl,  lie  sent  in  to  th<'  Scnati'  tlii.'  nauie  ol'  Mr.  Murray  as  MiuisttT  to 
France,  with  wliom  Kllsworth  and  Davie  were  afterwards  joined.  U  wiis 
not  inti-nded,  liowever.  as  \\v.  remarked  in  his  niessjige  to  the  Senate,  that 
thev  sliuuld  proceed  on  their  mission  until  thev  had  ••received  frc»ni  the 
Executive  Directorv  as>urances.  signified  hv  their  secixjtarv  of  forei^rn  re- 
lation.N.  that  thev  *^i»all  he  received  in  chanuler;  that  thev  .shall  en iov  ;U1 
the  ])nroiraiiv<'>  attaelied  to  thj'ir  character  hy  the  hiw  of  nations;  and  tiial 
a  niini>ter  or  niini'^ter.s  (»r  eijual  i>ower.s  shall  hv.  ap])ointed  and  commiss- 
ioned to  treat  with  them."  This  was  conmiunicated  hy  Murray  to  TaUey- 
rand.  who  promptly  replietl  in  his  ollicial  character,  ^dvini?  imecpiivocally 
tlu'  assurances  reciuiri'd.  On  receijU  of  this  connnunication  the  envoys 
were  directed  t(t  hold  theniselvr's  in  readiness,  and  their  instructions  were 
prepared.  The  furtluT  <lela\'  of  two  or  three  months  which  (xrurred  was 
(KM'aNinned  hv  the  Revolution  of  the  oOth  Prairial.  The  French  Directory, 
it  was  su]>]>oM-d.  would  sMon  fall  to  ])ieces.  and  this  was  deemed  l»y  the 
C'ahinel  a  sullicient  reason  for  an  j'Utire  suspension  (»f  the  missicm.  Mr. 
Adams,  however,  tliouiihl  dilTi-n-ntly ;  and.  after  waitin,ira  n'asonahlc  time, 
took  upon  himself  the  re.^ponsihility  of  sending  olT  the  envoys,  contrary  to 
the  known  wishes  of  his  Cahinet  advisers.  This  kimHerl  the  liame  which 
durinn  the  remainder  of  his  atlminislration  continued  to  hla/.e  with  intense 
cner.L^'  and  warmth. 
*  -JGiLhs'  Wolcott.  2T1 
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ready  at  an  hour' s  warning  to  comply.  If  it  waa  thoaght 
best  to  f  inbark  immediately,  he  was  ivady.  If  it  was 
jndged  mcire  exjK'dient  to  jiostpone  it  for  a  little  time, 
though  tliat  niight  anbject  him  to  a  winter  voyage,  that 
danf^r  had  no  weiglit  with  him.  If  it  was  conclnfled  to 
defer  it  till  spring,  he  wjis  willing  to  wait.  In  this  dis- 
position I  took  leave  of  him."  This  statement  of  Mr. 
Ellsworth's  willingness  to  emlnirk  on  the  mission  is  ror- 
roboKited  by  what  took  place  a  few  days  after  at  'I'l-en- 
ton,  whem  the  President  met  tfovemor  Davie  and  Ells- 
worth at  dinner.  An  idea,  strangely  emmgh,  seems  to 
have  been  entertained  at  that  time,  that  the  first  arrivals 
from  Enrope  would  bring  what  some  of  the  Federal  lead- 
ers called  "  the, glorions  news"  that  Tjouis  XVIII.  had 
been  restored  to  tlie  tlirone  of  Fitince.  Ellswortli,  it 
apiieai-s,  shared  in  this  delusion,  which  failed,  however, 
to  deceive  the  keener  and  more  expeiieneed  mind  of  Mr. 
Adams.  "Is  it  possible,  l)hief-.Tnstice,"  asked  tlm  lat- 
ter, (hat  you  can  seriously  believe  that  the  BourlMinsare 
or  will  be  soim  ivstored  to  the  throne  of  Ennu'e'C 
"Why,"  said  Ellsworth,  smiling,  "  if  laoks  a  (joud 'Icitl 
so.'"  Mr.  Adams  was  not  afmid,  he  said,  to  stake  bis 
life  upon  it,  that  they  would  not  be  ivstored  in  seven 
years,  if  they  ever  were,  and  tliereupim  entered  into  a 
detail  of  the  reasons  of  his  opinion,  which  he  dedm-es 
convinced  Ellsworth,  who  expressed  himself  satisfied 
and  willing  to  endiark  as  soon  as  the  Presidenr  pleased.* 
That  Ellsworth  was  not  only  willing  lo  proceed  on  llie 
mission,  but  actually  assented  to  tlic  policy  which  dic- 
tated it,  iind  was  hopeful  of  its  succ(^ss.  is.  1  think,  fully 
evident,  fmm  his  sulisetjuenl.  conduct.  Writing  to 
Wokotf  on  tile  1st  of  Octolier.  lie  snys,  "  I  think  that 
tile  pn)si)i*cts  of  that  disti'su-ted  country  (France)  iuid  of 
Eiii-ojie,  and  of  course  our  own,  liegin  to  brighten.  Pray 
indulge  in  the  same  thought  if  you  can.  for  ijnu  vtrtainh/ 

•  Scu  llr,  Ailiinis'  ('iiiuiiiigliiiiii  Li'ltrrs.  TliU  sliili-iiiiiiit  is  ikiI  cmisid- 
erol  unliri'ly  n4i;il)li;  by  Mr.  (JiWis,  ivliu,  in  hi:*  iiiixii'tylomnkvmit  a  strong 
(;uM!  iif-'Liiusl  Pri'sitlcul  Ailiiiiis.  sci'iiis  ilisjioKcil  iiliiiusr  In  si-iul  Kllfwinlli  uu 
a  cninpulsiiry  inlssioti. 
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stand  in  mod  of  it,"^  A  sliort  time  aft^r,  lie  thoroughly 
disi^qisted  botli  Pickering  and  Woh^ott  by  jepeiiting  the 
Pi'esident's  remark,  in  answer  to  the  argument  that  the 
Frenrli  negoeiation  would  produce  a  war  with  Eng- 
hind,  '^Wliat  if  it  does,  England  cannot  hurt  us." 
This  remark  was  too  mmili  for  Mr.  Pickering.  "  1  had 
not  patience  to  hear  more/'  he  observes  ;+  and  left  Ells- 
worth, doubtless  nnder  the  impression  tliat  he  had 
become  a  backslider  froni  that  orthodox,  doctrine  which 
regarded  hostility  to  France  and  friendship  for  England 
as  an  essential  element  of  political  faith. 

The  truth  is,  Fillsworth  did  not  sympathize  with  the 
friends  of  Hamilton  in  the  cal)inet  in  their  opposition  to 
this  important  mc^asuro  of  Mr.  Adams'  administmtion, 
which  was  doubtless  then  considered,  as  it  has  sub- 
sequently been  characterized  l)y  an  able  advocate  of  their 
views,  'Mhe  (*rowning  elTort  of  democmticr  skill  and 
sagacity.'":!:  That  opi)osition  was  based  upon  the  theory 
that  th<»re  was  necessarily  something  Jacobinical  and 
demociatical  in  everything  which  looked  like  a  negota- 
tion  with  the  Fn^nch  Republic,  and  that  this  of  course 
was  to  be  avoided.  "All  dei)recate  tJie  French  mis- 
sion,"'says  Pickering,  in  a  letter  to  General  Washing- 
ton, *'as  fraught  with  irrej^arable  mischief."  Tlie 
ClnVf-.lustice,  how(»ve»r,  seems  to  have  rivsen  superior  to 
these  nai'row  views  of  ]>a.rty  ]K)licy.  For  a  politician  of 
those  times  he  miuht:  have  been  considered  a  moderate 
l)artisan.  He  was  one  of  those  wiio  had  not  yet  learned 
to  I't^gnrd  a  D(»mocrat  as  **out  of  the  i)ale  of  social 
symi)athy  ;"  and,  besides,  he  had  the  sagacity  to 
pei'ceivc,  what  otheis,  in  the  blindness  of  party  zeal, 
weie  so  prime  toovciiook-  -the impoitance of  preserving 
pence  with  France  ns  well  as  with  England,  and  of 
extend i n^c  bv  treat v  the  ccmmiercial  interccmrse  of  the 
countrv.     With  these  stat<^smaidike  view\s,  Oliver. Ells- 


*  2  Gil^b^'  \V(.l(.-ott.  liSW. 

f  Lctlor  to  G«*iht:i1  W'a.shiiii^tnii,  Octoln-r  *,MtIi.  17S)t>. 

+  2  Gil)l»-"  Wolcolt,  'J22. 
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worth,  though  a  Fedemlist,  and  attached  by  strong  ties 
to  that  party  which  regarded  the  measure  with  so  much 
disfavor,  set  out  with  Governor  Davie  to  negotiate  a 
treaty  with  the  French  Kepublic. 

The  envoys  left  ^'ewport  on  tlir  3rd  of  November  for 
Lisbon,  where  they  arrived  on  the  27tli.  Before  they 
reached  that  phice,  however,  a  new  and  important  phase 
was  presented  in  the  political  horizon  of  France  and 
Europe.  The  revohition  of  the  iStli  of  Brumaire 
(November)  17IH),  was  accomplislied ;  the  ''five  kings" 
had  been  driven  out  ignominously  from  the  Luxem- 
bourg; and  the  fortunate  soldier  of  Lodi  and  Areola 
had  lisen  to  the  chief  power  in  the  State.  A  single  tjay 
in  Paris  had  overthiown  the  Reimblic ; — one  throe  of 
the  revolutionary  eartlnpiake  had  changed  the  face  of 
Euroi^e  and  the  world. 

The.^^e  great  events  had  transpired  whih/  the  Aitiencan 
envoys  were  yet  tossed  on  the  )>osom  of  the  Atlantic. 
Fate  had  destined  that  they  were  not  to  place  their 
credentials  in  the  lumds  of  the  profligate  Barras  and  his 
brethren  of  the  l)iiect<iry,  nor,  as  Ellsworth  had  vainly 
conjectured,  into  those  of  the  restored  liourbons.  They 
arrived  as  the  day  was  breaking  wver  the  new  revolu- 
tionarv  chaos — a  (^haos  alreadv  fast  su))siding  into 
order — and  just  in  time  to  greet  the  rising  stai'  of 
Napoleon. 

Doul)tful  whether  th<'ir  letters  of  credence  would  avail 
them  with  the  new  government,  (he  envoys  hesitated  as 
to  what  course  to  pursue.  Though  slowly  ]»roce(»ding 
onward  toward  Paris,  they  took  the  precaution  to  st^nd 
letters  in  advance  to  Talleyrand,  who  retained  his  office 
of  minister  for  foreign  aflairs.  I)ona])art  had  the 
sagacity  to  see,  what  the  imlx^cil  folly  of  the  Directory 
caused  them  to  overlook,  the  importance  of  a  commercial 
treaty  with  the  United  States.  The  American  envoys 
were  promptly  advi.sed  that  the  form  of  their  letters 
would  present  no  obstacle,  and  that  they  were  '*ex])ected 
with  impatience,  and  would  be  received  with  warmth."'' 
Ellsworth  and  Davie  thereupon   pushed  on   to   Paris, 
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wliirli  they  reached  on  the  2ncl  of  March,  and  there 
found  their  colleague,  Mr.  Murray,  who  ha<l  anived 
from  the  llaj^ue  tlie  day  previous. 

Six  days  aftei'  tlieir  arrival  they  were  presented  to  the 
first  consul  in  form,  and  they  certninlj'  had  no  cause 
then,  or  subsequently,  to  (complain  of  any  want  of 
cordiality  in  their  reception.*  Bonaparte  immediately 
ap])()inted  his  eldest  brother,  Joseph,  and  two  of  his 
councilloi's  of  slate,  Flourieu  and  liaylerer,  to  beat  with 
them.  Soon  after  the  ne<^otiation8  commenced,  which 
finally  ended  in  the  ti-eaty  of  the  30th  of  Sei)tember, 
ISoo/ 

Almost  at  the  outset  of  the  negotalions  a  seiious  diffi- 
(*ultv  occurred.  The  American  ministers  had  been  in- 
structed  to  insist  upon  indemnities  for  illegal  captures 
made  by  piivateei-s  of  the  Republic.  The  French  commis- 
sioners, on  the  other  hand,  insisted  upon  therestomtion  of 
the  ti-eaties  of  1T78  (which  it  was  alleged  the  United  States 
had  violated),  and  the  privileges  guaranteed  by  the  Con- 
vention of  1788.  +  Both  parties  wei-e  unwilling,  and  one, 
at  least,  unal)le  to  comply.  A  full  renewal  of  the  French 
trenties  of  alliance,  etc.,  was  impossible  by  reason  of  the 
engag(»ments  contractual  ))y  Mr.  Jay's  treaty  with  Great 
Britain.  Tliis  was  uri»-ed  by  the  Americans  ;  and  on  tire 
othei'  hand,  the  French  commissioners  replied' '*  that 
their  rra/  ohject  was  to  awld  indenmities,  and  that  it 
was  not  in  the  power  of  Frnnc(»  to  pay  them. ''J  In  other 
words,  the  FrcMu^h  i'efus(»d  to  pay  indemnities  for  acts 
growin<jc  out  of  alleged  infractions  of  the  treaties,  unless 
those  tieatit's  wi^re  restored,  which  certainly  seems  not 


*  The  !iU(licn(r  was  :i  juiblic  one  in  the  Hall  of  the  Ambassadors,  at  the 
palaoc  of  the  Tuill«.'rio-<,  and  was  attciKUMl  by  tbc  two  othtT  fO\iusuls,  the 
ininisliTs  (»f  the  Fiviich  irovrrnniciit.  tin;  niinistcTs  of  foreign  powers,  and 
other  i)iiblie  fiinetinnaries;  and  the  whole  ])resenled  a  striking  contrast 
with  the  studied  indii^nitv  with  which  the  Directory  luid  treated  the  late 

•  •  • 

envoys  from  th(;  I'nited  States  — IJj)  of  Ihim.     12.*)  SjHtrhfi'  Am.  JJiof/. 

f  See  remarks  in  reirard  to  the  jjrii^in  of  the  dillicullies  with  Fnincc  in 
subhieciuent  sketch  of  Marshall. — Post. 

X  See  a  full  account  of  this  negotiation  in  a  letter  by  the  American  En- 
voys to  Secretary  Marshall,  October  4th,  IStM). 
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to  have  been  unreasonable;  and  tlie  Americans  veiy 
properly  refused  to  accept  indemnities,  when  l>y  doing 
so  they  must  ** subject  their  country  perpetually  t(i  the 
mischievous  effects  of  these  ti-eaties/'  Here  then  the 
negotiations  came  to  a  stand ;  and  here  it  was  the  opin- 
ion of  the  Hamilton  Federalists  they  should  have  linally 
terminated.  Not  so,  however,  thought  Ellsworth  and 
his  associates.  Unable  to  agree  upon  these  i)oints,  in- 
stead of  throwing  up  theii'  commissions  in  disgust,  they 
took  the  wiser,  more  jKjlitic,  and  mon*  statesmanlike 
course  of  negotiating  a  commercial  treaty — fav(uid)le  in 
all  respects  to  their  country — leaving  those  points  which 
could  not  then  be  satisfactorilv  scuttled,  for  a  future 
'*  definite  adjustment." ''*  The  second  article  of  the 
treaty,  as  finally  agreed  ui)on,  provided  that  as  to  these 
subjects  (the  treaties  ami  convention,  and  the  indemni- 
ties)'*  the  parties  will  negotinte  furth(*r  at  a  convenient 
time,  and  until  they  may  agree  upon  these  points  the 
said  treaties  and  convention  shall  have  no  operaticm, 
and  the  relation  of  the  two  countries  shall  b<^  reuulated 
as  follows.*'+  As  to  all  other  matter,  tln»  provisions  of 
the  treaty  were  ample  and  satisfac^tory,  and  hononil>le  to 
lx)th  i)a.rties.:|:    The  debts  due  by  the  Fr(»n<»li  governmi^nt 


*  Ir  is  not  a  liltlc  rcmarkablo  tliat  the  same  men  wlio  had  so  warnilv  siis- 
tuineil  the  hu'nmijlete  treaty  of  Jay,  shoiihl  have  so  ob^tinalfly  o])I)oj!M'(1 
that  negotiated  by  Kllf^wortli  anil  his  ass<K-iates.  which  certainly  compares 
favorably  with  it  in  eviTyresjieet.  Hut  it  is  to  lie  recollected  that  the  parly 
politics  of  the  clay  made  a  vast  dilTcrence  between  a  ne.i'i>tiation  with 
France  and  one  with  Kn^land. 

t  See  U.  S.  Statutes  at  Ijarire,  Vol.  s,  ]>.  ITS.  This  artich*  w«s  struck 
out  by  the  Senate  and  a  provision  inserted  that  the  tre:ity  should  remain  in 
force  for  tlie  term  of  eiixht  yeaifi.  Uonaparlt-  accept»'d  the  amen<lmi'nt 
with  the  further  proviso  that  "the  two  States  shoulil  mutually  renounce 
the  respective  pret(^nsious  which  are  the  subject  of  this  article."  In  this 
sliapo  it  was  linaliy  ratitii-d  by  the  Senate  early  in  ^Ir.  .Ii'fferson's  adminis- 
tnition. 

X  The  fortunate  issue  of  Ihest^  ne.L^«)tiations  was  celebrated  liy  the  French 
commissioners  with  some  degree  of  pomp  and  trfttt.  Jose])h  IJonajiarte 
gave  an  elegant  entertainment  at  his  beautiful  s(?at  at  !Mnnf<int:iine.  at 
"which  all  the  ambassa<h)rs  were  present.  *'  The  first,  consid  went  Iheiv  ac- 
companied by  a  brilliant  and  numerous  party.     Elegant  decorations  set  up 
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were  covenanted  to  be  paid  as  though  no  misunderstand- 
ing had  taken  phice ;  and  under  this  provision,  and  the 
su]>sequent  treaty  of  1808,  ohiims  to  the  amount  of  twenty 
millions  of  f runes  were  made  good  against  Prance,  so  late 
as  the  administration  of  President  Jackson. 

The  conmiercial  relations  of  the  United  States  were  also 
amply  providi'd  for  by  the  treaty.  Free  ships  were  to 
make/Vv^<i'  f/oor/s^'^  and  the  neutral  flag  to  protect  the 

in  I  ho  mansion  and  ijunlcns  cvt'rvwlu.'n?  (\\lii])itc(l  France  and  America 
unitpd.  Toasts  .siiiOul  to  tlu^  lu-casion  wen*  drank.  Tlie  tirst  consul  pro- 
posed, *Tlic  names  of  the  French  and  the  Americans  who  died  on  the  tield 
of  battle  for  the  iude])enden(;e  of  the  New  World.'  Lebrun  projiosed,  '  The 
union  of  America  with  the  ni>rthcrn  powers,  to  enforce  resiu-cl  for  the 
liberty  of  the  seas.'  Candwuteres  ^avc  for  the  third.  'The  successor  of 
AVjLshin;!:ton.*  " — Thici'»   Co/is.  ami  K/iipirc,  Hook  VII.- 

*  The  principle  that  free  ships  make  free  ijoods,  that  is  to  siiy  that  llic 
projM'rty  of  bellii^crents,  except  articles  contraband  of  war,  shall  not  Ik; 
liable  to  confiscation  when  found  in  ncutnd  vessels,  had  been  prochuined 
by  the  Kmprex  of  Russia  in  \7iH),  and  acceded  to  by  all  the  trreat  com- 
mercial powers,  except  On-at  Britain,  which  alone  resisted,  and  from  that 
lime  to  the  pro»Jent  has  continued  successfully  to  n.-sist  tlie  introduction  of 
the  ])rinciple  into  the  intttrnational  coth'.  America  iirst  obtained  its  reooir- 
nition  in  thetnaiv  with  Prussia  in  1785,  which  was  cioselv  followed  bv 
this  treatx .  ncL'otiaied  bv  KIlsw»)rlh  and  his  ass(»ciates.  The  Baltic  i)Owers, 
about  the  sauic  time,  were  attenn)tuiLr  airain  t(»  enforce  tliese  liber.d  com- 
mercial  principle^,  S(»  favorable  to  the  commerce  and  ])rosperity  of  neutral 
nations:  but  the  maritiint'  sui)eriority  of  (Jrcat  Britain  .soon  dissolved  tlie 
leairuc,  and  put  down  the  attempt  at  a  f(»rcible  innovation  upon  what  was 
rc'rardfcl  as  the  settled  principles  of  internal i<»nal  law.  During  the  wai>  of 
the  Fr«*neh  Kevolution  our  own  irovernnn'nt  si-ems  to  have  jjracti^ally 
rec«)^niize<l  the  VMli<lily  of  the  Knirli.-h  rule,  as  ai>pear.N  by  the  corrcspond- 
cnci' of  tin-  slate  deiiartmenl  and  our  di]ili»matie  ap-nts  .'ibroad.  It  was 
virtuallv  conceded,  undt'r  the  provisions  of  the  .hiv  treaty,  and  wa.>  subse- 
quently  re])eal»-dly  .s;mrtioneil  hy  decisions  ni'  the  Supreme  Court.  (See  I 
Kent's  C'onnuentarij'S.  l'..M)-lV*^.  Case  of  the  Nereide,  et«-. )  The  rii^ht  i^f  a 
belliirereiil  poui-r  to  sejir<:Ii  ourve>sels  for  enemy's ;io(k1s  seems  not  tt)  have 
been  made  a  point  of  CfUitroversv  in  the  diM;us>.i<»ns  which  led  to  the  war  of 
li<V2:  the  X'»v«riniienl  merelv  clenvini!:  that  the  riLdit  extendeil  to  search  for 
strann'ii  or  sulijecls.  (rrcat  Ilritaiu  conccdeti  nolhinir  on  the  sidiject  by  the 
treaty  of  peace;  nor  has  she  done  so  in  any  <ubse»pient  tn-aty  up  to  the 
pn-scnt  lime.  The  recent  (fveiits  in  Kurope.  however.  a])]K'ar  to  have  rend- 
ered it  evidi'ut  to  tin-  British  Lrovernment  that  it  <-an  no  lou^'cr  maintain  a 
doctrine  so  ojipressivc  and  unjust  to  the  riirhts  of  ncutnd  nations.  The 
time  litis  at  leuL(lh  arrived  when  the  voice  ot  a  majority  of  the  nations  of 
the  civilized  world  will  be  able  to  clianiic  an  arbitrary  rule  of  internatiumd 


OLIVER   ELLSWORTH.  321 

cargo ;  and  commerce  between  the  two  countries  was 
made  reciprocally  free,  and  placed  upon  the  footing  of 
the  most  favored  nations.  Under  these  provisions  the 
ships  of  the  American  merchants  soon  secured  a  large 
share  of  the  carrying  trade  of  the  Atlantic,  and  the 
United  States  entered  upon  that  career  of  commercial 
prosperity,  which  is  unexampled  in  the  history  of  the 
world. 

The  treaty  was,  of  course,  disapproved  by  those  who 
originally  opposed  the  mission,  and  who  regarded  its 
consummation  as  but  another  step  in  the  downfall  of  the 
Federal  policy.  "It  is  now  certain,"  says  Wolcott,  in 
a  letter  to  Pickering,*  ''that  the  mission  has  proved  as 
unfortunate  as  we  considered  it  at  the  time  it  was 
instituted." 

What  seemed  to  strike  them  with  most  amazement 
was  the  participation  of  Ellsworth  in  this  "unfortu- 
nate" business;  and  thev  could  account  for  it  onlv  on 
the  hypothesis  that  sickness  had  impaired  or  destroyed 

law.  even  without  the  assent  of  that  nation  which  so  long  and  so  persever- 
ingly,  and  so  successfully  maintained  it.  America,  as  the  leading  neutral 
commercial  power,  is,  of  course,  the  first  to  assert  the  liberal  principles  of 
commercial  freedom  and  reciprocity  proclaimed  by  the  Baltic  league  in 
1801,  and  embraced  in  the  Prussian  treaty,  and  the  French  treaty,  and  if 
necessary  will  maintain  and  enforce  them  as  the  cardinal  principles  of  a  new 
and  more  enlightened  code  of  international  law  It  is  gratifying,  however, 
to  observe  that  England,  though  apparently  reluctant  to  concede  the  prin- 
ciple, seems  at  last  willing  that  it  shall  be  pra(;tically  applied  as  a  part  of 
the  cofle  of  nations.  "Her  Majesty  is  willing /<?r  the  present/'  a&ys  the 
recent  proclamation  of  the  (iuceu.  "  to  waive  a  part  of  the  Mligerent  rights 
appertaining  to  her  by  the  law  of  nations."  One  of  these  rigJits  which  her 
Majesty  declares  herself  thus  willing  to  fonjgo,  is  "the  right  of  seizing 
enemy's  property  laden  on  board  a  neutral  vessel,  uule&s  it  be  contraband 
of  war."  It  may  well  be  believed  that  this  right,  thus  waived  "for  the 
present."  will  never  again  be  recognized  as  resting  upon  any  known  prin- 
ciple of  international  law,  certainly  not  by  either  the  express  or  implied 
assent  of  this  counlrv,  without  which  it  would  be  somewhat  difficult  to 
revive  an  obsolete  or  abrogated  principle  of  the  international  code.  Hence- 
forth the  United  States,  as  a  neutral  nation,  will  stand  among  the  bellige- 
rents of  Europe,  on  the  broad  and  liberal  principles  of  the  treaty  negotiated 
by  Ellsworth  and  his  colleagues,  that  free  ships  make  free  goods,  and  that 
the  neutral  flag  shall  protect  the  cargo. 

•  December  28th,  1800.    2  Gibbs'  Wolcott,  461. 
21 
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his  intellect.  In  this  same  letter  Woloott  remarks: 
*'  You  will  read  the  treaty  which  was  signed  with  Prance 
with  astonishment.  I  can  account  for  it  only  on  the  sup- 
position that  the  vigor  of  Mr.  Ellsworth's  mind  has  been 
enfeebled  by  sickness.''  And  in  another  of  about  the 
same  date,  to  Hamilton :  ' '  You  will  be  afflicted  on  read- 
ing the  treaty  with  France.  Mr.  Ellsworth's  health,  I 
fear,  is  destroyed."  *  Pickering  replies  in  the  same 
lugubrious  strain  :  "  The  treaty  with  Prance,  as  you  sup- 
I)ose,  has  excited  my  utter  astonishment.  Davie  and 
Murray  always  appeared  to  me  fond  of  the  mission,  and 
I  supposed  they  had  made  the  treaty ;  but  when  in- 
formed that  our  friend,  pur  highly  respected  and  respect- 
able friend,  Mr.  E was  most  urgent  for  its  adoption^ 

my  regret  equalled  my  astonishment.  The  fact  can  be 
solved  only  on  the  ground  you  have  suggestM."t 

Sedgwick  entertained  similar  views.  He  thought  the 
treaty  plainly  showed  that  "  the  mind,  as  well  as  body, 
of  Mr.  Ellsworth  are  rendered  feeble  by  disease."  J  Gunn 
thought  the  thing  "detestable,"  and  that  its  ratification 
**  would  be  dishonorable." §  Otis  saw  in  it  but  '*  another 
chapter  in  the  book  of  humiliation;"!  and  even  John 
Marshall,  though  in  favor  of  ratifying  it,  was  "far,  very 
far  from  approving  it."*"^ 

Such  was  the  general  opinion  entertained  by  Mr.  Ham- 
ilton and  his  friends. ff    But,  ujDon  the  other  hand,  to  say 

♦  2  Gibbs'  Wolcott,  4C0. 

1 2  Gibbs'  Wolcott,  463. 

X  Sedgwick  to  llaiiiilton,  December  17tb,  1800—6  Ilamilion's  Works,  491. 

§  Gunn  to  Hamilton,  December  18tli  and  January  9th.     Ibid,  492,  508. 

II  Otis  to  ITamilton,  December  17tli.     Ibid.  490. 

♦♦Marshall  to  Hamilton,  January  1st,  1801.     Ibid.  502. 

tt  Though  Hamilton  advised  the  ratification  of  the  treaty,  he  did  not  hesi- 
tate to  condenm  it  in  his  private  letters  to  his  friends.  Writing  to  Sedg- 
wick under  date  of  December  22d,  1800,  he  says:  **The  Convention  with 
France  is  just  such  an  issue  as  was  to  have  been  expected.  It  plays  into  the 
Tiands  of  France  by  the  precedent  of  those  principles  of  navigation  which 
she  is  at  this  moment  desirous  of  making  the  basis  of  a  le<igue  of  the  northern 
powers  afjainst  England.'' — Hamilton's  Works,  Vol.  6,  p.  495.  Similar  views 
are  expressed  in  a  lett-er  to  Gouvcmcur  Morris,  to  whom  he  points  out  as 
an  objectionable  feature  the  article  of  the  treaty  providing  that  free  ships 
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nothing  of  the  approval  of  the  republican  party,  let  us 
hear  Mr.  Adams  speak,  whose  opinion  is  certainly 
entitled  to  some  weight.  He  considered  it,  he  said, 
*' the  most  disinterested,  the  most  determined,  and  the 
most  successful"  action  of  his  whole  life.  "Had  it 
betrayed  a  single  point  of  essential  honor  or  interest,'* 
he  exclaims,  with  his  accustomed  energy,  "I  would 
have  sent  it  back  as  Mr.  Jefferson  did  the  treaty  with 
England,  without  layin<]f  it  before  the  Senate.  If  I  had 
been  doubtful,  the  Senate  would  have  decided."*  The 
Senate  did  decide,  and,  with  the  amendment  of  the 
second  article,  ratified  the  treaty. f 

It  may  be  added  that  Ellsworth  himself,  though  not 
obtaining  all  he  desired,  was  fully  satisfied  with  the 
general  results  of  his  labor.     "  Be  assured,"  he  remarks, 

fihoTild  make  free  goods,  and  that  the  flags  of  ships  of  war  shall  protect. 
Thet  were  features,  he  thought,  which  would  not  be  plciisant  to  the  British 
Cabinet,  and  therefore  were  "to  be  regretted  at  the  present  moment." 
Hamilton's  reasons  for  urging  the  ratification  of  the  treaty  seem  to  have 
been,  as  expressed  in  these  letters,  to  avert  "the  utter  ruin  of  the  Federal 
I)arty;"  and  besides  he  thought  it  better  ''to  close  the  thing  where  it  is, 
than  to  leave  it  to  a  Jacobin  administration  to  do  worse."  At  the  same 
time,  he  says,  he  wishes  his  friends  in  the  Senate  to  declare  that  they 
thought  ''the  treaty  liable  to  strong  objections,  and  pregnant  mih  cUingera 
to  t7ie  interest4f  of  this  country. " 

How,  then,  it  might  l)e  asked,  could  Hamilton,  with  perhaps  the  same 
pen  with  which  he  had  traced  these  private  communications,  puMicly 
-declare  the  treaty  "an  honorable  accommodation?"  In  that  caustic 
Review  of  "the  public  conduct  and  character  of  John  Adams,  Esq., 
President,  &c.,"  which  he  published  about  this  period,  he  remarks:  "The 
final  issue  of  the  mission  in  an  hon/>rahle  a4jcomniodntion,  may  compensate  for 
the  sacrifice  of  consistency,  dignity,  harmony,  and  reputation  at  which  it 
was  undertaken."  In  this  same  paper,  Hamilton,  in  sustaining  his  posi- 
tion, and  making  out  his  case  against  his  adversary,  seems  inclined  to 
concede  the  main  point  in  the  argument  of  the  opponents  of  the  treaty. 
**When,  afterwards,  commissioners  wore  appointed,"  he  remarks,  "I 
expressly  gave  it  as  my  opinion  that  imdemnification  for  spoliations  should 
Jiot  be  a  sine  qua  nan  of  accommodation." — JJamiUon's  Works,  714,  724. 

♦  Cunningham  Letters,  No.  XII. 

+  Gouvemeur  Morris  thought  with  this  amendment  and  the  retrench- 
ment of  the  third  article,  which  provided  for  a  mutual  surrender  of  cap- 
tured vessels  of  war,  the  treaty  would  be  "no  bad  bargain,"  and  so  ex- 
presses himself  in  a  letter  to  Hamilton. — 6  Hamilton's  Works,  503. 
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in  a  letter  to  Wolcott,  *'more  could  not  be  done  with- 
out too  great  a  sacrifice,  and  as  the  reign  of  Jacobinism 
is  over  in  France,  and  appearances  are  strong  in  favor 
of  a  general  peace,  I  hope  you  will  think  it  was  better 
to  sign  a  convention  than  to  do  nothing."  And  to 
Pickering :  "  My  best  efforts  and  those  of  my  colleagues 
have  not  obtained  all  that  justice  required,  or  which  the 
policy  of  France  should  have  given.  Enough  is,  how- 
ever, done,  if  ratified,  to  extricate  the  United  States  from 
a  contest,  which  it  might  be  as  diflicult  to  relinquish 
with  honor,  as  to  pursue  with  a  prospect  of  advan- 
tage."* 

The  moderation,  wisdom,  and  sound  sense  of  these 
views,  and  indeed,  the  whole  conduct  of  Ellsworth  in 
undertaking  the  French  negotations,  strongly  recom- 
mended him  to  moderate  and  enlightened  men  of  both 
parties  as  a  suitable  candidate  for  the  Presidency.  A 
caucus  of  the  moderate  Federalists  was  held  in  the 
autumn  of  1800,  at  which  it  was  said  this  project  was 
determined  on  in  case  Mr.  Adams  should  withdraw. 
But  the  withdrawal  of  Mr.  Adams  was  impossible  in  the 
then  state  of  the  feud  between  himself  and  Hamilton ; 
and  besides,  that  very  moderation  of  sentiment  which 
recommended  Ellsworth  to  one  "portion  of  the  Federal 
party,  utterly  estranged  him  from  the  other. 

Meanwhile,  Ellsworth,  a  stranger  to  all  these  intrigues, 
having  completed  his  negotations  in  France,  and  being- 
unable  on  account  of  the  state  of  his  health  to  return 
immediately  to  America,  was  preparing  to  pass  over 
into  England.  He  had  become  wearied  with  his  resi- 
dence in  Paris.  A  stranger  to  the  language,  as  well  as 
the  customs  and  manners  of  the  French  people,  with 
little  taste  for  works  of  art,  or  the  conversation  of  savans 
and  litterateurs,  and  less  for  those  light  amusements 
and  elegant  frivolities  which  make  up  so  large  a  seg- 
ment of  metropolitan  life,  and  which,  indeed,  his  rigid 
and  austere  New  England  morals  did  not  suffer  him  to 

♦  a  Gibbs'  Wolcott,  434,  468. 
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approve,  he  found  but  little  pleasure,  and  no  great 
<iegree  of  sympathy  in  the  society  which  surrounded  him. 
Ifor,  his  mission  being  ended,  was  his  a  character 
or  a  reputation  calculated  to  command  those  name- 
less attentions  which  might  have  served  to  render 
a  longer  residence  in  Fi-ance  agreeable.  Unlike  Frank- 
lin, who  came  to  Versailles  under  the  prestige  of 
a  reputation  that  drew  upon  liim  the  favorable  eye 
of  royalty  itself,  the  plain  New  England  Judge  had 
<x)me  to  Paris  unheralded  and  comparatively  unknown.* 
In  that  brilliant  circle  of  courtiei*s  and  soldiers  which 
the  first  consul  called  around  him,  a  mere  civilian  or 
jurist  stood  a  fair  chance  of  being  entirely  lost  in  the 
flittering  crowd.  Erskine  himself  experienced  the  truth 
of  this  a  year  or  two  later.  Utterly  eclipsed  in  the 
shadow  of  his  celebrated  countrvman,  Mr.  Fox,  the  first 
consul  brushed  past  the  illustrious  advocate  with  the 
abrupt  and  hasty  question,  ^^  Etesvous  legiste  .^"f  Nor 
could  it  be  supposed  that  the  simple  manners  and  austere 
character  of  the  American  Judge  would  have  attracted 
a  greater  degree  of  attention.  Another,  and  perhaps  a 
stronger  motive  for  his  leaving  France  was  the  hope  of 
his  obtaining  some  relief  to  the  distressing  malady  which 
afflicted  him,  by  the  use  of  the  mineral  waters  of  Eng- 
land. His  constitution  had  indeed  become  so  shattered 
as  to  render  it  uncertain  when  he  would  be  able  to  resume 
his  judicial  duties,  and  accordingly  he  sent  over  his 
resignation  of  the  office  of  Chief-Justice  before  leaving 
Prance,  to  the  regret,  it  is  said,  of  his  countrymen  of  all 

♦  It  is  said  that  even  during  the  continuance  of  the  mission,  Ellsworth, 
though  at  the  head  of  the  embassy,  received  less  attention  than  one  at  least 
of  his  colleagues.  The  private  Secretary  of  Governor  Davie  thought  that 
**  the  impasing  appearance  "  of  that  gentleman,  his  "dignified  deportment,** 
and  what  he  calls  "a  slitrht  degree  of  hauteur,''  attracted  mor«  considera- 
tion tlian  the  plainer  and  more  homely  manners  of  his  colleague.  ' '  I  could 
not  but  remark,"  says  the  Secretary,  "that  Bonaparte,  in  addressing  the 
American  legation  at  his  levees,  seemed  for  the  time  to  forget  that  Governor 
Davie  was  second  in  the  commission,  his  attention  being  more  particularly 
"directed  to  him."'— Life  of  Dame,  25  Spark's  Am.  Biog.  125. 

t  2  Roscoe's  British  Lawyers,  198. 
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parties.  '  *  Suflferings  at  sea, ' '  he  says,  in  a  letter  to  Wol- 
cott,  from  Havre,*  "andawinter's  journey  through  Spain^ 
gave  me  an  obstinate  gravel,  which,  by  wounding  the 
kidneys,  has  drawn  and  fixed  my  wandering  gout  to 
those  parts.  My  pains  are  constant,  and  at  times  excru- 
ciating; they  do  not  permit  me  to  embark  for  America 
at  this  late  season  of  the  year;  nor,  if  there,  would 
they  permit  me  to  discharge  my  official  duties.  I  have^ 
therefore,  sent  my  resignation  of  the  office  of  Chief- Jus- 
tice, and  shall,  after  spending  a  few  weeks  in  England^ 
retire  for  winter-quarters  to  the  south  of  France. ' ' 

Prompted  thus  by  ennui^  by  a  desire  to  obtain  some 
relief  to  his  disease,  and  perhaps  by  a  natural  curiosity 
to  ^asit  the  land  of  his  forefathers,  Ellsworth  passed  over 
to  England.  Here,  it  seems^  he  found  his  residence  more 
agreeable,  and  he  contrived  to  pass  not  only  with  profit^ 
but  with  pleasure,  a  much  longer  period  of  time  than  he 
had  intended.  The  name  of  the  American  Chief- Justice 
was  not  unknown  to  the  English  bench  and  bar ;  it  had 
found  its  way  into  Westminster  Hall ;  and  on  his  arrival 
in  England  he  was  received  with  marked  respect  and  at- 
tention, and  was  surrounded  by  a  group  of  eminent  law- 
yers and  judges,  by  one  or  two  of  whom,  it  is  said,  he 
was  asked  some  veiy  curious  and  perplexing  questions. 
On  a  visit  to  Westminster  Hall  he  was  invited  to  a  seat 
by  the  side  of  Lord  Kenyon,  then  sitting  with  Judge  Le 
Blanc  and  Judge  Grose  in  the  Kings  Bench.  Of  that 
visit  Mr.   Wharton,   in  his  entertaining  notes   to   the 

♦  October  16lh,  1800.     2  Gibbs'  Wolcott.  434. 

Mr.  Jefferson  seems  to  have  drawn  an  unwarrantable^nference  from  the 
fact,  that  tlie  Chief -Justice  remained  in  Europe  after  the  treaty  was  signed. 
In  a  confidential  letter  to  Madison  he  says:  "Ellsworth  remains  in  France 
for  his  health.  .  He  has  resigned  his  office  of  Chief -Justice.  Putting  these 
two  things  together  we  cannot  misconstrue  his  views.  He  must  have  had 
great  confidence  in  Mr.  Adams'  continuance,  to  risk  such  a  certainty  as  he 
had.''  3  Jeffvr}<oi\'s  Wri(inf/s,  448.  Jefferson  speaks  of  the  treaty  in  the 
same  letter  as  "a  bungling  negotiation."  Though  in  the  main  satisfied 
with  it;  he  considered  it  as  conUiining  "some  disagreeable  features,"  and 
was  of  the  opinion  that  it  would  "endanger  the  compromitting  us  with. 
Great  Britain." 
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American  State  Trials,  has  given  the  following  lively 
and  graphic  description. 

"It  was,  as  is  said,  during  the  tmin  of  arguments, 
which  are  reported  in  the  beginning  of  the  first  volume 
of  Mr.  East,  that  the  American  Chief -Justice  visited 
Westminster  Hall.     The  famous  case  of  Rex  vs.  Wad- 
dington  was  then  before  the  Court,  in*  which  all  the  lead- 
ers of  the  bar  were  retained,  and  at  the  inception  of  which 
a  scuffle  is  said  to  have  taken  place  near  Mr.  Garrows' 
Chambers,  between  the  emissaries  of  the  two  contending 
interests,  each  seeking  to  be  the  fii'st  at  the  door  of  that 
eminent  advocate.     Mr.  Law  led  oflf  for  the  defendants 
in  the  proceedings  in  arrest  of  judgment,  and  was  fol- 
lowed by  Mr.  Erskine,  Mr.  Garrow,  and  Mr.  Scott.*  Not- 
withstanding Mr.  Jay' s  previous  appearance  at  the  Court 
of  St.  James,  and  the  contemporaneous  presence  there  of 
Mr.  King,  the  fame  of  their  accomplishments  had  not 
reached  the  King's  Bench,  whose  precincts  they  had 
probably  never  invaded  ;  and  it  was,  consequently,  with 
great  curiosity  that  the  elder  lawyers,  whose  notions  of 
America  had  been  derived  fi'om  the  kidnapping  cases 
which  were  the  only  precipitate  cast  on  the  reports  of  the 
Privy  Council,  by  the  current  of  Colonial  litigation,  spied 
out  the  American  Chief- Justice.    Mr.  Ellsworth's  simple, 
but  dignified  cari'iage,  so  much  like,  as  is  said,  that  of 
his  successor  on  the  bench,  was  in  happy  contrast  to  the 
awkwardness  of  the  English  Chief- Justice  ;  and,  as  soon 
as  it  was  discovered  that,  though  his  worn  and  marked 
features  bore  a  stiimp  which  had  not  then  become  famil- 
iar to  the  English  eye,  he  was  neither  an  Indian  nor  a 
Jacobin,  two  things  regarded  as  equally  beyond  the  lim- 
its of  civilized  sympathy,  he  was  surrounded  by  a  knot 
of  lawyers,  curious  to  know  how  tlie  common  law  stood 
transplanting.     Still,  the  obscurity  which  liung  around 
the  history  of  the  American  Republic,  could  not  but  pro- 
duce some  confusion  ;  and  it  was  with  tliis  view-  of  the 
supposed  creolisliness  of  the  American  people — a  hybrid 
between  the  Englishman  and  the  Indian,  mingling  the 
distinctive  powers  of  each  without  that  power  of  per- 


328  LIVES   OF  THE  CHIEF  JUSTICES. 

petuating  them,  which  the  old  philosophers  thought  be- 
longed only  to  unmixed  races — that  Judge  Grose,  with 
an  air,  it  is  said,  of  grave  delicacy,  inquired  whether  the 
obstruction  of  the  course  of  descent  had  not  turned  fee 
simples  into  life  estates.  Perhaps  to  the  same  uncer- 
tainty may  be  traced  the  question  which  Mr.  Garrow  is 
said  to  have  addressed  to  the  American  Judge,  "Pray, 
Chief -Justice,  in  what  cases  do  the  half-blood  in  America 
take  by  descent?'' 

The  recreations  of  the  Chief- Justice  in  England  were 
diversified  by  travel ;  and  among  his  other  employments 
he  amused  himself  with  tracing  the  records  and  tradi- 
tions of  his  family.  On  a  small  stream,  a  few  miles  from 
Cambridge,  he  found  a  hamlet  called  Ellsworth.  To  his 
surprise  he  learned  that  many  of  the  inhabitants  of  the 
hamlet  bore  the  same  name. '  Inquiring  the  origin  of  the 
name,  he  was  told  that  being  a  famous  place  for  eels, 
the  inhabitants  had  called  it  Eelsworth — worth  being  the 
Saxon  name  for  place.  By  a  trifling  alteration  of  the 
syllable  the  name  of  Ellsworth  is  obtained.  His  ancest- 
ors had  emigrated  from  that  part  of  England  a  century 
and  a  half  before. 

On  his  return  to  America,  in  the  spring  of  1801,  Ells- 
worth retired  to  his  residence  at  Windsor,  but  the  people 
of  Connecticut  were  yet  unwilling  to  allow  him  that  re- 
pose in  private  life  which  he  now  courted.  Though  his 
health  was  feeble,  and  his  constitution  impaired  by  dis- 
ease, still  his  intellect  was  active  and  vigorous  as  ever. 
It  is  true,  he  was  no  longer  equal  to  the  labor  of  the 
Federal  judiciary,  attended  as  it  was  by  the  toil  and 
fatigue  of  circuit  duty,  but  his  wisdom  and  experience 
might  yet  be  available  in  the  legislative  and  judicial 
councils  of  his  own  State.  Though  the  war  worn  veteran 
was  no  longer  fit.  for  foreign  service,  he  could  still  stand 
sentinel  on  the  watch-towers  at  home  and  guard  the  do- 
mestic* citadel  He  was  accordingly  called,  almost  before 
the  dust  of  foreign  travel  had  been  shaken  from  his  feet, 
to  take  his  place  among  the  Assistants  of  the  Connecticut 
Council,  and  as  such  ex-ojjicio  Judge  of  the  Supreme 


OLIVER   ELLSWORtH.  329 

Court  of  Errors  of  the  State — a  position  which  eighteen 
years  before  he  had  resigned,  to  hold  his  seat  on  the 
bench  of  the  Superior  Court. 

Jonathan  Trumbull,  Governor  of  the  State,  presided 
in  the  Supreme  Court  of  Errors  at  the  time  Ellsworth 
took  his  seat  in  it,  in  1802,  and  continued  to  do  so,  down 
to  the  termination  of  its  existence  as  a  Court  in  1807. 
The  Governor,  Lieutenant-Governor,  and  the  twelve  As- 
sistants or  Senators,  at  that  time  composed  the  Court. 
It  met  alternately  at  Hartford  and  New  Haven,  and,  as  I 
have  already  mentioned,  sat  as  a  Court  of  Review  over 
the  judgments  rendered  in  the  Superior  Court.  Its  de- 
cisions are  to  be  found  collected  in  Day's  Connecticut 
Reports,  to  which  the  professional  reader  is  referred. 
Though  comprising  a  great  variety  of  questions,  full  of 
interest  to  the  lawyer  and  jurist,  they  do  not  serve  to 
throw  much  additional  light  upon  Ellsworth's  judicial 
career.  The  judgments  delivered  are  generally  reported 
as  the  opinions  of  the  whole  Court,  without  connecting 
them  with  the  names  of  the  particular  member  or  mem- 
bers by  whom  they  were  drawn  ;  and  we  can,  therefore, 
discover  but  few  ti'aces  of  individuality  in  these  opinions, 
and,  of  course,  cannot  undertake  to  determine  what  par- 
ticular portions  of  them  may  have  been  the  emanations 
of  Judge  Ellsworth's  mind.  That  which  was  delivered 
in  the  important  case  of  Fitch  vs.  Brainerd,*  holding  a 
will  of  real  estate  executed  by  a  /erne  covert  to  be  void 
— a  closely  vmtten  and  logically  reasoned  legal  argument 
— might  very  well  be  supposed  to  be  his.  It  sustained  a 
former  decision  made  by  the  Supreme  Court  while  he 
was  a  member  of  that  tribunal,  in  the  case  of  Adams  vs. 

m 

KeUogg,  noticed  on  a  preceding  page,t  which  the  Court 
of  Errors  on  appeal  had  reversed. 

As  a  member  of  the  Council,  and  ex-officio  Judge, 
Ellsworth,  though  subject  to  occasional  fits  of  distress- 
ing illness,  continued  his  annual  attendance  upon  the 


♦  2  Day's  Reports,  163-194. 
t  ArUe,  page  247. 
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Legislature  and  the  Courts  down  to  the  close  of  the 
session  of  1807.  In  May  of  that  year  the  judiciary 
system  of  the  State  was  changed — the  Superior  Court 
having  been  blended  with  the  Court  of  Errors.  Desir- 
ous of  giving  dignity  to  the  new  system  by  the  appoint- 
ment of  a  Chief -Justice  of  the  highest  character,  Judge 
Ellsworth  was  selected  to  fill  that  place.  He  consented 
at  first  to  accept,  but  before  the  close  of  the  then  session 
of  the  1  Legislature,  feeling  strong  symptoms  of  a  recur- 
rence of  his  disease,  and  persuaded  that  he  could  not 
survive  many  more  of  its  attacks,  he  declined  the  ap- 
pointment. 

Soon  after  he  was  seized  with  great  violence,  and  for 
a  time  his  life  was  despaired  of.  He  partially  recovered, 
however,  and  was  so  well  in  October  as  to  be  able  to 
attend  during  part  of  the  session  of  the  General  Assem- 
bly at  New  Haven.  Returning  to  his  seat  at  Windsor, 
he  was  again  attacked,  this  time  fatally ;  and,  after  a 
severe  illness  of  eight  days,  expired  in  the  midst  of  his 
family,  on  the  26th  of  November,  1807,  in  the  sixty-third 
year  of  his  age. 

His  funeral  was  attended  on  Saturday  the  28th.  A 
sermon  adapted  to  the  melancholy  occasion,  says  a 
cotemporary  jmblication,*  was  preached  by  the  Rev. 
Mr.  Rowland,  of  Windsor,  to  a  large  assembly  collected 
from  that  and  the  adjacent  towns  to  pay  the  last  duties 
to  their  deceased  friend  and  fellow-citizen.  He  was 
interred  in  the  burial-yard  of  the  Congregational  Church 
at  Windsor,  of  which  church,  from  early  youth,  he  had 
been  a  sincere,  an  exemplary,  and  a  constant  member. 

Mr.  Ellsworth  was  married  in  early  life  to  Miss 
Abigail  Wolcott,  a  daughter  of  William  Wolcott,  of 
East  Windsor.  He  left  a  family  of  several  sons  and 
daughters.  One  of  these  sons  is  ex-governor  Ellsworth 
of  Connecticut,  now  living  at  Hartford,  and  Judge  of 
the  Supreme  Court  of  the  State,  a  gentleman  of  estima- 
ble character,  and  of  eminent  worth  and  abilities. 

*  American  Register  for  1807. 
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Judge  Ellsworth  was  endowed  with  a  strong  practical 
judgment,  a  vigorous  common  sense,  a  well-balanced 
temper,  an  accurate  perception,  and  a  clear  and  ready, 
if  not  a  quick  and  ingenious  understanding.  Though 
he  might  not  be  called  a  great  statesman,  he  was  cer- 
tainly an  honest  and  useful  one ;  and  few  of  his  New 
England  contemporaries  may  claim  a  more  honorable 
niche  in  the  temple  of  fame.  If  not  a  profoundly 
learned,  he  was  an  accurate  and  able  lawyer.  If  not  a 
brilliant  orator,  he  was  a  ready,  effective,  and  forcible 
debater.  If  not  pre-eminently  superior  as  a  judge,  he 
certainly  brought  to  the  bench  judicial  talents  of  a  very 
high  order,  and  while  there  sustained  himself  at  all 
times  creditably,  and  sometimes  with  weU-merrited  dis- 
tinction;— "dignified  in  demeanor,  indefatigable  in  his 
attention  to  business,  patient  in  the  trial  of  causes, 
perspicuous  and  convincing  in  his  charges  to  the  jury." 

And,  above  all,  the  moral  character  of  Oliver  Ells- 
worth was  sustained  through  life  without  reproach,  and 
it  lifted  him  far  above  the  miserable  criminations  of 
party  strife,  and  even  beyond  the  breath  of  suspicion 
itself.  "In  all  the  public  stations  which  he  ever  filled 
with  so  much  reputation,"  says  the  writer  of  a  brief 
notice  of  the  Chief-Justice  at  the  time  of  his  decease, 
"Mr.  Ellsworth  evinced  an  inflexible  integrity,  the 
purest  morality,  and  the  most  unshaken  firmness  and 
independence.  In  the  most  intemperate  periods  of  our 
national  history,  when  the  foul  spirit  of  party,  like  the 
scythe  of  time,  has  mowed  down  virtue  and  talents, 
almost  without  discrimination,  no  person  has  attempted 
to  blast  the  fame  of  Mr.  Ellsworth."* 

The  public  man  who  leaves  behind  him  a  record  like 
this — a  record  which  even  the  tongue  of  calunmy  itself 
cannot  venture  to  impeach — need  fear  nothing  at  the 
hands  of  posterity.  And  such  seems  to  have  been  the 
fortunate  lot  of  Mr.  Ellsworth.  It  is  said  of  him,  with 
truth  perhaps,  that  in  his  later  years  he  exhibited  a 

*  American  Register  for  1807. 
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degree  of  wamith  and  feeling  in  the  political  contest  of 
the  day  scarcely  consistent  with  the  dignified  repose  of 
age,  and  the  high  character  which  he  sustained.  This 
no  doubt  resulted  as  well  from  the  thoroughness  of  his 
own  convictions  as  the  ardor  of  his  temper.  His 
political  opinions,  whatever  they  were — and  of  which  I 
am  neither  the  advocate  nor  apologist — were  sincerely 
entertained,  and  consistantly  and  firmly  carried  out. 
But  his  political  action,  decided  and  warm  though  it 
might  have  been,  left  no  sting  behind.  In  the  language 
of  his  eulogist,  ' '  No  person  attempted  to  blast  the  fame 
of  Mr.  Ellsworth." 

In  social  life,  it  is  added,  he  was  truly  estimable, — 
just  in  his  dealings,  frank  and  sociable  in  his  disposi- 
tion, kind  and  obliging  in  his  temper ;  he  was  respected 
and  beloved  by  his  neighbors  and  acquaintances.  His 
religious  sentiments  were  strong  and  earnest.  They 
tinged  all  his  thoughts  in  later  years,  and  imparted  to 
his  actions  a  seriousness  sometimes  bordering  upon  aus- 
terity. In  his  youth  he  had  been  designed  for  the 
ministry,  and  had  actually  pursued  the  study  of  the- 
ology with  Rev.  Dr.  Bellamy,  an  eminent  divine  of  Con- 
necticut, the  year  before  commencing  the  study  of  the 
law.  Toward  the  close  of  his  life  his  thoughts  were  fond 
of  reverting  to  these  grave  subjects,  and  he  devoted  a 
considerable  portion  of  his  time  to  the  examination  and 
study  of  controversial  divinity.  But  the  seriousness  of 
his  mind  never  verged  toward  bigotry,  nor  in  the  strict- 
ness of  his  life  wa^  there  a  particle  of  asceticism.  He 
preserved  to  the  last  his  habitual  liberality  of  thought, 
warmth  of  social  sympathy,  and  serenity  of  temper. 

The  epitaph  which  the  hand  of  affection,  of  ambition, 
or  of  pride,  traces  upon  the  tomb  of  the  departed,  is  too 
often  the  record  of  exaggerated  praise  or  of  fabulous 
virtue.  Pointing  to  the  dust  of  the  sleeper  beneath,  it 
speaks  in  the  language  of  fulsome  eulogy,  or  of  mocking 
sarcasm,  and  describes  him 

**  Not  as  he  was,  but  as  he  should  have  been." 
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Not  SO,  however,  the  simple  and  modest  inscription  on 
the  tomb  of  Oliver  Ellsworth,  in  the  Congregational 
church-yard  at  Windsor.  It  contains  not  a  word  of 
undeserved  eulogy,  not  a  syllable  of  exaggerated  praise. 
Dictated  by  affection,  but  chastened  by  a  severe  criti- 
cism, it  has  fortunately  anticipated  the  sober  judgment 
of  posterity :  "Amiable  and  exemplary  in  all  the  rela- 
tions of  the  domestic,  social,  and  Christian  character ; 
pre-eminently  useful  in  all  the  offices  he  sustained ; 
whose  great  talents,  under  the  guidance  of  inflexible 
integrity,  consumate  wisdom,  and  enlightened  zeal, 
placed  him  among  the  first  of  the  illustrious  statesmen 
who  achieved  the  independence,  and  established  the 
Constitution  of  the  American  Republic." 
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In  his  brilliant  speech  at  the  trial  of  Lord  George 
Gordon,  Mr.  Erskine  speaks  of  the  illustrious  judge 
who,  for  thirty-two  years,  had  presided  in  the  Court  of 
Kong's  Bench,  as  "that  great  and  venerable  magistrate 
who  had  presided  so  long  in  this  great  and  high  tribunal, 
that  the  oldest  of  us  do  not  remember  him  with  any  other 
impression  than  the  awful  form  and  figure  of  Justice ! " 
What  the  celebrated  English  advocate  could  thus  appro- 
priately say  of  Lord  Mansfield,  the  American  lawyer, 
who,  twenty  years  ago,  frequented  the  Supreme  Court 
at  Washington,  might  with  equal  truth  and  propriety 
have  said  of  the  venerable  judge  then  presiding  in  that 
august  tribunal.  The  long  and  honorable  career  of 
Chief -Justice  Marshall  upon  the  bench  of  the  Supreme 
Court ;  the  purity  and  dignity  of  his  character,  and  his 
eminent  judicial  services,  naturally  suggest  a  comparison 
with  the  great  English  jurist.  Marshall  has  been  called 
the  American  Mansfield.  Such  a  comparison  to  almost 
any  other  jurist  would  be  no  ordinary  compliment,  for 
it  implies  the  most  exalted  worth  and  the  highest  grade 
of  judicial  ability.  But,  to  Marshall,  the  compliment, 
though  just,  cannot  be  deemed  flattering.  It  is  sug- 
gestive, at  least,  of  an  imitative  greatness,  and  a  bor- 
rowed and  reflected  lustre,  and  can  add  no  new  dignity 
to  a  character  like  his,  of  native,  innate  strength,  and 
original  independent  greatness.  Marshall  is  the  Ameri- 
can Mansfield,  as  Washington — greater  than  the  noblest 

Roman  of  them  all — is  the  American  Cincinnatus.    The 
22 
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skillful  pen  of  some  future  Plutarch  may  run  an  ingeni- 
ous parallel ;  but  that  parallel  soon  ends ;  for  the  antique 
virtue  of  the  old  Roman,  though  it  may  suggest  a  com- 
parison with  Washington,  cannot  measure  the  moral  ele- 
vation of  a  nature  like  his. 

"  None  but  himself  can  be  bis  parallel." 

And  so  with  the  comparison  between  the  American  and 
the  great  English  judge.  Gifted  with  a  more  elegant 
intellect,  and  endowed  with  more  profound  learning  and 
varied  accomplishments— with  a  dignity  of  character 
that  could  rise  superior  to  the  assaults  of  Camden,  and 
the  bitter  invective  of  Pitt — with  a  virtue  whose  panoply 
of  proof  could  ward  off  the  keen  and  glittering  shafts  of 
Junius  himself — and  with  those  'Stupendous  and  unriv- 
alled powers  of  judicial  investigation  which  have  made 
his  name  a  synonym  for  all  that  is  great  in  jurisprudence 
— with  all  these,  Mansfield  himself  is  not  the  prototype, 
and  does  not  furnish  a  standard  by  which  to  measure  the 
full  capacity  of  Marshall.  The  American  Chief- Justice 
is  something  more  than  a  Mansfield.  Equally  endowed 
with  every  moral  as  well  as  intellectual  attribute  which 
can  adorn  the  highest  judicial  character,  but  with  a 
firmer  temper  and  a  loftier  coui*age,  a  more  solid  and 
compact  intellect,  a  more  robust  and  rugged  manhood, 
he  stands  before  us,  if  not  superior  as  a  judge,  yet  gi'eater 
as  a  man.  Erskine  could  say  of  Mansfield,  not  in  the 
warm  and  glowing  language  of  eulogy,  but  in  the  sober 
words  of  truth,  that  he  was  ''  a  man  of  whom  any  coun- 
try might  be  proud ; "  and  in  like  manner  could  Pinkney 
— the  Ji'skine  of  the  American  bar — say  of  the  venerable 
Marshall,  that  he  was  "born  to  be  the  Chief -Justice  of 
any  country  into  which  Providence  should  have  cast 
him." 

I  approach  the  task  of  attempting  to  sketch  the  life 
and  judicial  services-  of  this  eminent  man  with  much 
hesitation.  I  am  sensible  of  its  magnitude,  and  of  the 
difliculty  of  executing  it  in  an  acceptable  manner.  BLis 
judicial  career  alone  extends  through  a  continuous  period 
of  thirty-five  years.     I  believe,  if  not  the  longest,  it  is 
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the  most  snccessful,  the  most  brilliant,  the  most  honor- 
able of  any  on  record.  Its  history  is  the  history  of  the 
Supreme  Court  through  this  entire  period.  Its  published 
decisions  alone  fill  more  than  thirty  volumes  of  Reports. 
Nothing,  therefore,  but  a  general  survey,  a  mere  glance 
at  the  judicial  labors  of  Marshall  will  be  practicable 
within  the  plan  I  have  marked  out.  Independent  of 
this,  and  before  coming  to  the  Bench  of  the  Supreme 
Court,  he  has  a  history  of  no  ordinary  interest — a  life 
full  of  incident,  full  of  honorable  action,  and  intimately 
interwoven  with  the  civil  and  diplomatic  history  of  the 
times.  This  portion  of  his  career  I  approach  with  tlie 
more  confidence,  for  it  is  not  entirely  a  new  and  untrod- 
den path.  The  copious  narrative  *  of  a  brother  on  the 
bench,  who,  for  twenty- three  years,  sat  by  his  side  in 
the  same  high  tribunal — a  naiTative  drawn  with  a  nicely 
discriminating  pen,  but  all  glowing  in  tl^e  warm  sunshine 
of  a  sincere,  a  generous,  a  profound,  an  almost  reveren- 
tial admiration — will  throw  light  upon  that  path,  and 
enable  me  to  pursue  it  with  unerring  certainty.  This 
narrative  of  Judge  Story  bears  the  highest  marks  of  au- 
thenticity ;  most  of  its  facts  are  evidently  drawn  from 
the  lips  of  the  Chief-Justice  himself,  and  its  estimate  of 
Judge  Marshall's  judicial  services  and  character  is  made 
with  a  personal  knowledge  derived  fi'om  an  intimate  and 
unbroken  friendship,  and  an  almost  daily  association  of 
a  quarter  of  a  century.  I  shall  avail  myself  of  its  state- 
ments so  far  as  it  may  be  useful  or  proper  to  do  so,  sup- 
plying from  authentic  historical  and  other  sources  such 
details  of  Judge  Marshall's  public  and  political  career  as 
I  have  been  able  to  obtain  and  the  subject  may  require,  f 
The  grandfather  of  Chief- Justice  Marshall  was  a  native 

*  A  discourse  before  the  Suffolk  bar  on  the  "  Life,  Character,  and  Services 
of  Chief -Justice  Marshall,"  by  Joseph  Story.     October  15th,  1835. 

f  It  may  be  remarked,  that  in  1828,  Judge  Stor}'  published  a  "Sketch  of 
Chief -Justice  Marshall "  in  the  "  North  American  lleview."  This  was  sub- 
sequently retouched  by  him  for  the  "National  Portrait  Gallery,"  and 
became  the  basis  of  his  more  elaborate  discourse  before  the  Suffolk  bar. 
The  latter  may  be  found  in  Story's  "Miscellanies,"  edited  by  his  son,  and 
recently  published. 


LIVES   OF  THE  CHIEF-JUSTICES. 

Wales.    He  settled  in  Westmorland  county,  Virginia, 
out  the  year  1730,  where  he  married  Elizabeth  Mark- 
im,  a  native  of  England.    This  gentleman's  eldest  son, 
homas,  the  father  of  the  Chief-Justice,  inherited  the 
amily  estate  called  "Forest,"  consisting  of  afewhun- 
Ired  acres  of  poor  land  in  Westmorland.     He  removed 
from  this  county  to  Fauquier,  soon  after  attaining  the 
age  of  manhood,  and  having  intermarried  with  Mary 
Keith,  by  which  he  became  connected  with  the  Ran- 
dolphs, he  settled  upon  a  small  farm  at  a  place  called 
Germantown,  where  John  Marshall  was  bom.    The  great 
proprietor  of  the  Northern  neck  of  Virginia,  including 
Fauquier  county,  was  at  that  time  Lord  Fairfax,  who 
gave  George  Washington  the  appointment  of  surveyor 
in  the  Western  part  of  his  territory.     Washington  em- 
ployed Thomas  Marshall  in  the  same  business.    .They 
had  been  near  neighbors  from  birth,  associates  from  boy- 
hood, and  were  always  friends.* 

Thomas  Marshall,  though  a  planter  of  retired  habits 
and  narrow  fortune,  was  a  man  of  great  energy  of  char- 
acter and  vigor  of  intellect.  When  Washington  received 
the  command  of  the  American  armies  in  the  war  of  the 
Revolution,  his  friend  and  associate,  Colonel  Marshall, 
left  his  estate  and  his  large  family,  and  embarked  in  the 
same  cause.  He  was  placed  in  command  of  the  third 
Virginia  Regiment  in  the  Continental  establishment,  and 
served  with  distinction  under  the  immediate  orders  of 
Washington,  during  the  darkest  and  most  eventful 
period  of  the  war.  This  regiment  performed  very  severe 
duties  during  the  campaigns  of  1776  and  1777.  It  was 
present  under  the  orders  of  Marshall  at  the  battle  of 
Trenton,  and  subsequently  on  the  bloody  field  of  Brandy- 
wine,  where  father  and  son  served  in  different  regiments, 
and  each  distinguished  himself  by  good  conduct  and 
heroism. 

Though  without  the  advantages  of  an  early  education, 
Colonel  Marshall  was  a  man  not  only  of  great  native  en- 

*  Sketch  of  Chief-Justice  Marshall,  and  eulogy  by  Horace  Binney,  deliv- 
ered before  the  Councils  of  Philadelphia,  September  24th,  1886. 
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dowments,  but  of  considerable  mental  culture.  He  was 
a  practical  surveyor,  adequately  acquainted  with  the 
mathematics  and  astronomy,  and  familiarly  conversant 
with  history,  poetry,  and  general  literature,  of  which  he 
possessed  most  of  the  standard  works  in  the  language ; 
and  these  were  the  means,  which,  under  his  fostering 
attention,  served  to  complete  all  the  early  education  his 
distinguished  son  received.*  The  care  and  attention 
thus  bestowed  were  neither  lost  nor  forgotten.  Long 
after  that  son  had  arrived  at  the  high  station  which  he 
so  long  adorned,  he  was  accustomed,  in  private  and 
familiar  conversation,  to  speak  of  his  father  in  terms  of 
affectionate  and  reverential  admiration.  ''My  father," 
he  would  say,  "  was  a  far  abler  man  than  any  of  his  sons. 
To  him  I  owe  the  solid  foundation  of  all  my  own  success 
in  life." 

Such  was  the  stock  from  which  John  Marshall  sprang. 
He  was  bom  at  German  town,  Va.,  on  the  24th  of  Septem- 
ber, 1755,  and  was  the  eldest  of  a  family  of  fifteen  children. 
A  few  years  after  his  birth  his  father  removed  his  family 
to  the  then  frontier  settlements,  thirty  miles  further 
west,  and  located  in  the  midst  of  the  mountains  east  of 
the  Blue  Ridge,  at  a  place  called  the  "Hollow,"  in  a 
country  thinly  peopled,  and  destitute  of  schools,  but 
remarkable  for  the  salubrity  of  its  atmosphere  and  the 
picturesque  beauty  of  its  mountain  scenery.  It  was  a 
place  admirable  for  the  formation  of  a  physical  constitu- 
tion, and  for  the  development  of  its  powers  by  athletic 
exercises  and  sports.  Here  the  son  remained  until  his 
fourteenth  year,  laying  the  foundation  of  that  vigorous 
health  which  attended  him  through  life,  and  deriving 
from  his  father  all  the  training  in  letters  which  he 
received  up  to  that  period. 

He  developed  even  in  his  younger  years,  a  remarkable 
aptitude  for  study.  At  an  age  when  most  children  are 
engaged  in  those  simple  elementary  tasks,  which  make 
up  the  routine  of  schoolboy  life,  he  had  already  ac- 


•  Binney's  Eulogy  on  Chief-Justice  Marshall. 
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aired,  we  are  told,  a  taste  for  reading  poetry  and 
istory,  and  was  fond  of  amusing  his  leisure  hours  by  a 
tudy  of  the  old  English  authors.  Though  it  may  seem 
surprising  in  our  day  that  the  library  of  a  plain,  un- 
educated planter,  in  one  of  the  back  settlements  of 
Virginia,  before  the  Revolution,  should  have  been  found 
to  contain  Milton  and  Shakspeare,  Dryden  and  Pope, 
and  the  principal  classic  authors  of  the  language,  yet 
such,  we  are  assured,  was  the  fact,  and  the  mind  of 
young  Marshall  was  thus  from  boyhood  enabled  to 
familiarize  itself  with  the  thoughts  of  those  great 
masters  of  the  poetic  art.  At  the  age  of  twelve  he  had 
transcribed  the  whole  of  Pope's  Essay  on  Man,  and 
some  of  his  moral  essays,  and  had  cominitted  to  memory 
many  of  their  most  interesting  passages. 

Subsequent  to  this  period,  and  before  attaining  the 
age  of  manhood,  he  yielded  to  the  seductive  influence 
of  the  muses,  so  far  as  to  suffer  his  feet  to  stray  into  the 
flowery  but  hazardous  paths  of  poetic  composition. 
This  taste  for  general  literature,  and  especially  for 
works  of  the  imagination  and  poetry,  remained  with 
Mai'shall  through  life.  Judge  Story  dwells  upon  the 
fact  with  peculiar  satisfaction.  He  would  read,  he  says, 
with  intense  interest  all  the  higher  literature  of  modem 
times,  especially  those  departments  which  had  been  the 
favorite  studies  of  his  youth,  and  would  kindle  with 
enthusiasm  at  the  names  of  the  great  novelists  and  poets 
of  the  age.  These  elegant  amusements,  Judge  Story 
evidently  seems  to  regard,  with  Sir  James  Mackintosh, 
as  the  refuge  of  men  of  genius  from  "  the  vulgarity  and 
irritation  of  business."  The  union  of  such  a  taste  with 
that  severe  logic  and  closeness  of  thought  which  belong 
to  the  judicial  character,  he  remarks,  is  "far  less  un- 
common in  the  highest  class  of  minds  than  slight 
observers  are  apt  to  suppose."  It  must  be  admitted  that 
many  illustrious  examples,  besides  Marshall's,  might  be 
mentioned  to  verify  the  remark.  Lord  Mansfleld,  the 
friend  of  the  poet  Po[)e,  was  distinguished  for  his  classic 
attainments  and  literary  tastes.     When  he  first  came  to 
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town,  according  to  Johnson,  '^  he  drank  champagne  with 
the  wits ;  ^'  and  it  is  not  certain  but  that  he  always  pre- 
ferred the  society  of  scholars  and  men  of  genius,  to  that 
of  his  professional  brethren.*  A  more  striking  example 
still  is  the  case  of  Judge  Story  himself.  He  wrote  and 
published  a  poem  after  he  came  to  the  bar,  the  success 
of  which  was  probably  not  commensurate  with  its  merits, 
or  at  least  with  the  author' s  expectations,  for  we  find 
him  some  years  afterwards  buying  up  and  destroying  all 
the  copies  that  had  .escaped  the  hands  of  the  trunk- 
makers.  It  is  not  improbable  that,  if  "the  Power  of 
Solitude"  had  passed  safely  and  successfully  through 
the  hands  of  the  critics,  the  Commentaries  on  the  Con- 
stitution  might  not  have  been  written.  Be  this  as  it 
may,  the  muses  still  continued  to  bring  its  author  ''de- 
licious dreams,"  long  after  he  attained  professional  emi- 
nence ;  and  he  could  never,  not  even  after  he  had  taken 
his  seat  by  the  side  of  Marshall  on  the  bench,  bring  him- 
self to  confess  that — 

"  The  dreams  of  Pindus  and  the  Aonian  maid 
Invite  no  more,  "f 

Young  Marshall  was  sent  from  home  at  the  age  of 
fourteen,  and  placed  under  the  tuition  of  a  clergyman 
residing  in  Westmoreland,  named  Campbell,  a  gentle- 
man of  gi'eat  -respectability  and  learning.     Here  he  re- 


*  "Mr.  Pope,"  says  Warburton,  "had  ail  the  warmth  of  affection  for 
this  great  lawyer;  and,  indeed,  no  man  ever  more  deserved  to  have  a  poet 
for  his  friend. " 

The  poet  handsomely  compliments  his  friend  in  the  well  known  lines 

ending — 

"Where  Murray  (long  enough  his  coimtry's  pride) 

Shall  be  no  inore  than  TuUy  or  than  Hyde." 

See  Life  of  Mansfield.     Roscoe's  British  Lawyers. 

t  Many  years  after  we  find  Story  writing  to  his  wife  as  follows: 
"When  I  have  nothing  else  to  do,  in  order  to  get  rid  of  my  own  sad 
thoughts,  I  fly  to  poetry.  I  have  written  some  lines  to  you  since  I  have 
been  here,  which  I  intended  to  send  to  you  in  this  letter.  But  the  Chief- 
Justice  requested  me  to  give  him  a  copy,  and  I  shall  retain  the  original 
until  I  can  make  one." 

The    lines   referred    to — which   are    somewhat    didactic — arc    entitled 
"  Sketches  of  Character,"  and  are  published  in  Story's  "Life  and  Letters." 
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mained  a  year,  having  for  one  of  his  fellow-students 
James  Monroe,  afterwards  President  of  the  United  States. 
Returning  home,  he  continued  his  studies  another  year 
under  the  care  of  a  Scotch  gentleman  named.Thompson, 
just  settled  in  the  parish  as  pastor,  and  who  resided  in 
his  father's  family.  At  the,  end  of  this  year,  we  are 
told,  he  had  just  commenced  reading  Horace  and  livy. 
These  two  years  of  classical  instruction  are  all  which>  the 
Chief- Justice  ever  received.  He  never  graduated  at  a 
college,  though'by  his  own  industry  and  with  the  aid  of 
a  grammar  and  dictionary,  he  subsequently  managed  to 
acquire  a  respectable  knowledge  of  the  Latin  classics, 
and  \t  has  been  well  remarked  that  his  attainments  in 
learning  were  ''nursed  by  the  solitary  vigils  of  his  own 
genius." 

But  these  vigils  were  soon  broken  in  upon  by  the  stir- 
ring events  of  the  Revolution.  '  Young  Marshall  was 
entering  his  eighteenth  year  when  the  contest  between 
the  colonists  and  Great  Britain  commenced.  It  found 
him  engaged  in  studying  the  classics  and  in  reading  by 
turns  poetry  and  history,  and  the  Commentaries  of 
Blackstone.  These  pursuits,  though  congenial  to  the 
studious  habits  of  his  mind,  were  not  suffered  to  engross 
his  attention  to  the  exclusion  of  the  exciting  political 
topics  of  the  day.  On  the  contrary,  he  entered  into  the 
controversy  with  a  zeal  which  had  not  yet  become  temp- 
ered by  the  sober  lessons  of  wisdom  and  experience. 
Nor  did  his  zeal  waste  itself  in  noisy  and  boisterous  dec- 
lamation, or  in  the  mere  expression  of  speculative  opin- 
ion ;  for  he  was  among  the  first  to  set  the  example  of 
prompt,  energetic,  and  decisive  action.  The  thrilling 
words  of  Patrick  Henry — "  We  must  fight!  An  appeal 
to  arms  and  the  God  of  Hosts  is  all  that  is  left  us!^^ — 
had  scarcely  fallen  from  the  lips  of  the  great  orator,  ere 
we  find  John  Marshall,  laying  aside  his  Horace  and  Pope, 
his  Lyttelton  and  Blackstone,  to  acquire  the  rudiments 
of  military  exercise,  and  actively  engaged  in  training  a 
militia  company  in  the  neighborhood.  His  first  appear- 
ance after  the  intelligence  of  the  battle  of  Lexington  had 
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been  received,  was  as  an  officer  of  a  militia  company  in 
Fauquier  county,  and  is  described  by  a  venerable  kins- 
man who  was  himself  an  eye-witness  of  the  occurrence 
he  relates  ;  and  this  description  is  so  graphic,  and  so  full 
of  interest,  that  I  cannot  refrain  from  transcribing  it  in 
the  words  in  which  it  is  written :  * 

"It  was  in  May,  1775.  He  was  then  a  youth  of  nine- 
teen. The  muster-field  was  some  twenty  miles  distant 
from  the  Court  house,  and  in  a  section  of  the  country 
peopled  by  tillers  of  the  earth.  Rumors  of  the  occur- 
rences near  Boston  had  circulated  with  the  eflTect  of  alarm 
and  agitation,  but  without  the  means  of  ascertaining  the 
truth,  for  not  a  newspaper  was  printed  nearer  than  Wil- 
hamsburgh',  nor  was  one  taken  within  the  bounds  of  the 
militia  company,  though  large.  The  Captain  had  called 
the  coniipany  together  and  was  expected  to  attend,  but 
did  not.  John  Marshall  had  been  appointed  a  Lieutenant 
to  it.  His  father  had  formerly  commanded  it.  Soon 
after  Lieutenant  Marshall' s  appearance  on  the  ground, 
those  who  knew  him  clustered  about  him  to  greet  him, 
others  from  curiosity,  and  to  hear  the  news. 

"  He  proceeded  to  inform  the  company  that  the  Captain 
would  not  be  there,  and  that  he  had  been  appointed  Lieu- 
tenant instead  of  a  better ;— that  he  had  come  to  meet 
them  as  fellow-soldiers  who  were  likely  to  be  called  on 
to  defend  their  country,  and  their  own  rights  and  liber- 
ties, invaded  by  the  British  ; — that  there  had  been  a 
battle  at  Lexington,  in  Massachusetts,  between  the 
British  and  Americans,  in  which  the  Americans  were 
victorious,  but  that  more  fighting  was  expected ; — that 
soldiers  were  called  for,  and  that  it  was  time  to  brighten 
their  fire-arms  and  learn  to  use  them  in  the  field ; — and 
that  if  they  would  fall  into  a  single  line  he  would  show 
them  the  new  manual  exercise,  for  which  purpose  he  had 
brought  his  gun — ^bringing  it  up  to  his  shoulder.  The 
sergeants  put  the  men  in  line,  and  their  fugleman  pre- 
sented himself  in  front  to  the  right." 

•  From  the  Sketch  of  Marshall  by  Mr.  Binney. 
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The  same  excellent  authority  goes  on  to  describe  the 
personal  appearance  and  figure  of  Marshall,  and  the 
simple  and  familiar  nianner  of  his  intercourse  with 
the  men  whom  he  had  undertaken  to  instmct  it  the 
"new  manual  exercise."  The  picture  is  striking  and 
graphic ;  I  shall  hereafter  compare  it  with  another,  drawn 
by  a  diflTerent  hand,  of  the  same  John  Marshall  as  he  ap- 
peared, not  as  Lieutenant  of  militia,  but  as  Chief- Justice 
of  the  United  States : 

"  He  was  about  six  feet  high,  straight  and  rather  slen- 
der, of  dark  complexion — showing  little,  if  any,  rosy  red, 
yet  good  health,  the  outline  of  the  face  nearly  a  circle, 
and  within  that  eyes,  dark  to  blackness,  strong  and  pen- 
etrating, beaming  with  intelligence  and  good  nkture ;  an 
upright  forehead,  rather  low,  was  terminated  in  a  hor- 
izontal line  by  a  mass  of  raven  black  hair  of  unusual 
thickness  and  strength.  The  features  of  the  face  were 
in  harmony  with  this  outline,  and  the  temples  fully  de- 
veloped. The  result  of  this  combination  was  interesting 
and  very  agreeable.  The  body  and  limbs  indicated  agil- 
ity rather  than  strength,  in  which,  however,  he  was  by 
no  means  deficient.  He  wore  a  purple  or  pale  blue  hunt- 
ing-shirt, and  trowsers  of  the  same  material  fringed  with 
white.  A  round  black  hat,  mounted  with  the  buck's  tail 
for  a  cockade,  crowned  the  figure  and  the  man. 

"He  went  through  the  manual  exercise  by  word  and 
motion,  deliberately  pronounced  and  performed  in  pres- 
ence of  the  company,  before  he  required  the  men  to  im- 
itate him  ;  and  then  proceeded  to  exercise  them  with  the 
most  perfect  temper.  Never  did  man  possess  a  temper 
more  happy,  or  if  otherwise,  more  subdued  or  better 
disciplined. 

"After  a  few  lessons  the  company  were  dismissed,  and 
inf  onned  that  if  they  wished  to  hear  more  about  the  war, 
and  would  fonn  a  circle  around  him,  he  would  tell  them 
what  he  understood  about  it.  The  circle  was  formed 
and  he  addressed  the  company  for  something  like  an 
hour.  I  remember,  for  I  was  near  him,  that  he  spoke,  at 
the  close  of  his  speech,  of  the  minute  battalion  about  to 
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be  raised,  and  said  he  was  going  into  it,  and  expected  to 
be  joined  by  many  of  his  hearers.  He  then  challenged 
an  acquaintance  to  a  game  of  quoits,  and  they  closed  the 
day  with  foot  races,  and  other  athletic  exercises,  at 
which  there  was  no  betting.  He  had  walked  ten  miles 
to*  the  muster  field,  and  returned  the  same  distance  on 
foot  to  his  father' s  house,  at  Oak  Hill,  where  he  arrived 
a  little  after  sunset." 

Such  is  the  life-like  picture  which  a  cotemporary  and 
kinsman  has  left  of  the  Chief- Justice,  as  he  appeared 
upon  the  threshhold  of  early  manhood.  One  cannot 
help  being  struck  with  its  truthfulness  and  simplicity  ; 
— a  walk  of  ten  miles  from  Oak  Hill  in  a  blue  hunting- 
shirt  and  buck  tail  cockade — a  frank,  friendly,  and 
hearty  greeting  with  his  comrades — a  drill  in  the  "man- 
ual exercise" — a  familiar  talk  about  the  war — foot 
races,  and  a  game  of  quoits  at  which  ' '  there  was  no  bet- 
ting," make  up  the  prominent  points  of  the  picture. 
And  it  may  here  be  added,  that  this  admirable  simplicity 
of  manners — nay,  the  very  tastes  and  habits  of  his  early 
manhood,  remained  with  him  through  life.  Thus  he 
never  lost;  his  fondness  for  those  field  sports  and  athletic 
exercises,  which  in  youth  laid  the  foundation  of  that 
robust  health  which  he  continued  to  enjoy  to  a  green 
old  age  ;  nor  did  he  disdain  his  favorite  game  of  quoits, 
even  when  he  had  been  placed  at  the  head  of  the  Federal 
Judiciary.  The  Chief- Justice  of  the  United  States  never 
ceased  to  be  John  Marshall. 

Soon  after  this  the  Virginia  Convention  resolved  to 
raise  two  regiments  for  the  public  defence.  Mai'shall 
promptly  enrolled  himself  in  the  "minute  battalion,"  of 
which  he  had  spoken,  and  in  the  summer  of  1776  re- 
ceived the  commission  of  Lieutenant  in  one  of  the  com- 
panies comprising  it.  The  battalion  to  which  he  belonged 
was  mustered  into  service  on  the  first  of  September  of 
the  same  year,  and  a  few  days  after  was  ordered  to 
march  to  the  lower  country,  to  defend  it  against  a  small 
predatory  force  under  Lord  Dunmore,  the  royal  Gov- 
ernor of  Virginia.     This  was  his  first  active  service,  and 
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the  particulars  of  the  expedition,  from  his  own  observa- 
tion, are  given  by  him  in  his  life  of  Washington.  Lord 
Dnnmore,  it  appears,  had  proclaimed  martial  law  in  Vir- 
ginia, and  early  in  November  had  succeeded  in  collect- 
ing such  a  force  of  tories  and  negroes  as  to  give  him 
entire  ascendency  in  the  southern  part  of  the  colony. 
Hearing  of  these  transactions,  the  Virginia  Convention 
ordered  Colonel  Woodford,  with  a  regiment  of  regulars 
and  about  two  hundred  minute  men,  to  advance  to  the 
defence  of  the  inhabitants.  Dunmore  intrenched  him- 
self on  the  Elizabeth  River,  near  the  Great  Bridge,  where 
he  erected  a  fort  on  a  small  piece  of  firm  ground,  sur- 
rounded by  a  marsh,  which  was  accessible  only  by  a 
long  causeway.  Being  without  artillery,  the  Virginians 
were  unable  to  make  any  attempt  upon  these  works ; 
they  therefore  stationed  themselves  at  a  village  within 
cannon-shot  of  the  enemy,  and  erected  a  breast- work  at 
the  extremity  of  'the  causeway.  A  few  days  passed 
without  any  action  on  either  side.  The  royal  Governor 
at  length  resolved  to  storm  the  works  of  the  provincials. 
About  sunrise  on  the  9th  of  December,  Captain  FOrdyce, 
at  the  head  of  about  sixty  British  grenadiers,  ad- 
vanced along  the  causeway.  With  fixed  bayonets  he 
entered  the  breast- work.  The  alarm,  says  Marshall,  was 
immediately  given ;  and,  as  is  the  practice  with  raw 
troops,  the  bravest  rushed  to  the  works,  where,  regard- 
less of  order,  they  kept  up  a  heavy  fire  on  the  front  of 
the  British  column.  Captain  Fordyce,  though  received 
so  warmly  in  front,  and  taken  in  flank  by  a  party  posted 
on  a  small  eminence  on  his  right,  marched  up  with  great 
intrepidity,  until  he  fell  dead  within  a  few  steps  of  the 
breast- work.  The  column  immediately  broke  and  re- 
treated, but  being  covered  by  the  artillery  of  the  fort, 
was  not  pursued.  In  this  first  battle  on  the  soil  of  Vir- 
ginia— the  Lexington  it  may  be  called  of  the  old  Com- 
monwealth— the  future  Chief- Justice  took  an  active  part. 
Even  at  this  distant  day  the  imagination  can  paint  the 
tall  form  of  the  young  provincial  lieutenant — not  as  it 
appeared  more  than  half  a  century  later,  in  its  dignified 


JOHN  MARSHALL.  349 

repose  on  the  bench,  robed  in  the  judicial  gown  and 
slightly  bent  with  the  weight  of  years — ^but,  animated 
with  the  enthusiasm  of  the  soldier,  erect,  vigorous,  and 
athletic,  rising  above  those  frail  breast- works,  and  urg- 
ing on  the  ''bravest  of  the  troops"  to  defend  their  posi- 
tion to  the  last  against  the  assault  of  the  enemy.  The 
result  of  the  attack  was  disastrous  to  the  Britsih.  Every 
grenadier,  it  is  said,  was  either  killed  or  wounded,  while 
the  Americans  did  not  lose  a  single  man.  Lord  Dun- 
more  found  himself  obliged  to  evacuate  the  fort  the  fol- 
lowing night  and  take  refuge  on  board  his  vessels,  and 
the  provincials  proceeded  in  triumph  to  take  possession 
of  Norfolk.  The  city  was  soon  after  cannonaded  by  the 
British  ships  and  set  on  fire  by  a  strong  detachment  of 
the  enemy,  landing  under  cover  of  the  cannon  of  their 
vessels,  and  was  afterwards  entirely  destroyed  by  order 
of  the  Committee  of  Safety,  and  the  place  evacuated. 

As  the  war  became  more  serious,  the  Virginia  Conven- 
tion determined  to  increase  the  number  of  their  regiments 
from  two  to  eleven,  which  were  afterwards  taken  into  the 
Continental  service.  In  July,  1776,  Marshall  was  ap- 
pointed First  Lieutenant  in  one  of  these  Continental  regi- 
ments. His  father,  Colonel  Marshall,  commanded  the 
third  regiment,  which  was  with  the  army  under  Wash- 
ington, in  the  campaign  of  1776,  as  I  have  already  men- 
tioned, and  performed  very  severe  duty  during  the 
retreat  through  New  Jersey.*  After  the  close  of  this 
disastrous  campaign,  when  the  American  army,  broken 
and  dispirited,  had  retired  into  winter-ijuarters  in  New 
Jersey,  and  the  American  cause,  notwithstanding  the 
brilliant  success  at  Trenton  and  Princeton,  seemed  almost 
hopeless,  the  regiment  to  which  Lieutenant  Marshall  was 
attached  was  ordered  to  the  North,  to  reinforce  the  Com- 
mander-in-Chief in  New  Jersey.  Marshall  was  soon  after 
promoted  to  the  rank  of  Captain,  *and  was  at  the  head  of 
his  company  when  the  army,  the  encampment  of  Morris- 
town  being  broken  up,  took  the  field  for  the  campaign  of 

♦  President  Monroe  held  the  commission  of  Lieutenant  in  this  regiment, 
and  was  wounded  at  the  battle  of  Trenton. 
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1777.    Tliougli  the  new  recruits  had  come  in,  and  the 
total  returns  of  the  aimy  at  this  time,  exclusive  of  cav- 
alry and  artillery,  amounted  to  eight  thousand  three 
hundred  and  seventy-eight  men,  yet  of  this  number  he 
states  two  thousand  were  sick,  and  the  effective  force  of 
the  Americans,  mnk  and  file,  was  something  less  than 
six  thousand  men.     Of  these  troops  more  than  one-half 
w^ere  unacquainted  with  the  first  rudiments  of  military 
duty  and  had  never  looked  an  enemy  in  the  face,  and 
yet  with  this  insuflScient  force,  Washington  took  the 
field  and  attempted  to  make  head  against  the  enemy. 
For  a  month  or  two  no  decisive  movement  w^as  made. 
Washington  entrenched  himself  at  Middlebrook,  between 
the  British  General  Howe  and   Philadelphia,   closely 
watching  every  movement  of  the  enemy,  and  pirepared 
to  dispute  Avith  him  the  possession  of  the  American  capi- 
tal.   In  the  mean  time  fresh  recruits  joined  the  army,  its 
discii)line  was  increased,  its  materiel  augmented,  and  in 
a  short  time,  though  not  nearly  equal  in  i)oint  of  effec- 
tive strength  to  the  British,  it  was  in  a  condition  to  ma- 
noeuvre, with  some  prospect  of  success,  in  j^resence  of 
the  enemy.     Tlie  British  General  Howe,  abandoning  his 
design  of  forcing  his  way  to  Philadelphia  by  land,  about 
the  middle  of  Julv  embarked  at  New  York  a  force  of 
eighteen  thousand  men,  the  destination  of  which  was  not 
at  first  known.    On  the  30th  of  July  the  British  fleet  was 
seen  off  the  capes  of  the  Delaware,  Avhen  orders  were  im- 
mediately given  to  the  various  detachments  of  the  Ameri- 
can army  to  assehible  in  the  neighborhood  of  Philadel- 
phia.    General  Howe  having  relinquished  his  design  of 
attempting  to  carry  the  British  fleet  u^)  the  Delaware 
bay  and  river,  entered  tlie  Chesapeake,  which  owing  to 
unfavorable  winds  he  did  not  reach  till  the  IGth  of  Au- 
gust ;  and  having  sailed  up  that  bay  and  entered  Elk  river, 
he  landed  his  forces  at  the  ferry  on  the  Soth.    The  day  be- 
fore this  landing  the  American  army  marched  through 
Philadelphia  and  i)roceeded  towards  the  Brandywine. 
Being  united  with  the  Pennsylvania  militia  under  General 
Armstrong,  their  numbers  amounted  to  fifteen  thousand  ; 
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but  the  effective  force  was  far  below  this,  and  did  not 
exceed,  according  to  Marshall's  own  statement,  eleven 
thousand  men.  Marshall's  company,  it  appears,  was 
attached  to  a  €orps  of  light  infantry  formed  for  the  oc- 
casion, the  command  of  which  was  given  to  General 
Maxwell.  This  corps  Avas  advanced  to  Iron  Hill,  about 
three  miles  in  front  of  White  Clay  Creek.  The  oppor- 
tunity was  thus  given  to  Captain  Marshall  of  engaging 
in  the  fii^st  skirmish  which  preceded  the  battle  of  Brandy- 
wine.  A  column  of  British,  led  by  Lord  Comwallis, 
moving  forward  to  join  Knyphausen,  fell  in  with  and 
attacked  Maxwell,  who  retreated  over  White  Creek  with 
the  loss  of  about  forty  men.  Meanwhile  the  American 
army  crossed  the  Brandywine  and  took  a  strong  position 
behind  that  river  at  Chadd's  Ford,  determined  at  this 
place  to  dispute  with  the  enemy  the  possession  of  Phil- 
adelphia. General  Maxwell' s  corps,  to  which  Marshall 
belonged,  was  advanced  in  front  and  placed  advanta- 
geously on  the  hills  south  of  the  river,  on  the  road  lead- 
ing over  the  Ford.*  In  this  i^osition,  on  the  11th  of  Sep- 
tember, about  daybreak,  the  whole  British  army  was 
seen  advancing  to  the  direct  road  leading  over  Chadd'  s 
Ford.  The  Americans  were  immediately  under  aims, 
and  skinnishing  commenced  between  the  advanced  par- 
ties, thongh  without  much  loss  on  either  side.  By  10 
o'  clock  Maxwell  was  obliged  to  give  way  and  retreat 
over  the  Brandywine,  below  the  Ford.  Knyphausen 
paraded  on  the  heights  lately  occupied  by  Maxwell,  and 
both  amiies  prepared  for  battle.  The  American  troops 
were  in  good  spirits,  and  even  eager  for  action.  This 
seems  evident  fi'om  the  relation  given  by  Marshall,  in 
his  Life  of  Washington,  of  a  skiimish  in  which  he  him- 
self was  engaged.  The  British  were  divided  fi'om  Max- 
well' s  coi'ps  only  by  a  skirt  of  woods  and  the  river ;  and 
it  seems  that  so  great  was  the  ardor  of  the  Americans, 
that  small  parties  would  leave  their  posts,  and  crossing 
over  the  stream,  keej)  up  a  scattering  fire  against  the 
enemy.     One  of  these  parties,  commanded  by  Captains 

*  Marshall's  Life  of  Washington,  Vol.  I.  p.  155. 
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Waggoner  and  Porterfield,  engaged  the  British  flank 
guard  closely,  killed  a  Captain  with  ten  or  fifteen  pri- 
vates, drove  them  out  of  the  wood,  and  were  on  the 
point  of  taking  a  field-piece.  The  sharpness  of  the  skir- 
mish soon  drew  a  large  body  of  the  British  to  that  quar- 
ter, and  the  Americans  were  again  driven  over  the  Bran- 
dywine.  The  characteristic  modesty  of  the  author 
causes  him  to  omit  any  mention  of  his  own  share  in  the 
engagement,  and  he  merely  adds  in  a  note,  that  he  was 
"  an  eye-witness  of  this  skirmish."* 

The  Battle  of  Bi^andywiiie  was  fought  on  the  10th  of 
September,  1777.  The  result  was  not  decisive,  though 
the  Americans  were  defeated  and  driven  from  their  posi- 
tion. They  sustained  a  loss  of  nearly  a  thousand  men 
killed  and  wounded,  besides  some  prisoners.  The  British 
loss  was  about  "half  that  number.  The  same  night  Wash- 
ington retreated  in  good  order  to  Chester,  and  the  next 
day  to  Philadelphia.  In  this  hotly  contested  action  the 
Virginia  troops  behaved  with  great  gallantry. ,  The  elder 
Marshall,  in  command  of  the  third  regiment,  greatly  dis- 
tinguished himself.  He  was  stationed  in  a  wood  on  the 
right,  and  though  attacked  by  superior  numbers,  main- 
tained his  position  without  losing  an  inch  of  ground, 
until  his  ammunition  was  nearly  exhausted  and  one-third 
of  his  soldiers  killed  or  wounded.  Colonel  Marshall, 
whose  horse  had  received  two  balls,  then  retired  in  good 
order  to  resume  his  position  on  the  right  of  his  division, 
but  found  it  had  already  retreated,  f 

Tliat  the  victory  of  General  Howe,  if  it  may  be  called 
such,  was  not  decisive,  is  evident  from  the  fact  that  four 
days  afterwards  Washington  was  on  the  Lancaster  road 
in  pursuit  of  the  British  General,  for  the  purpose  of 
bringing  him  to  another  engagement.  On  the  16th  the 
two  annies  again  met,  and  after  a  brief  skirmish  were 
separated  by  a  heavy  storm.  Soon  after  Philadelphia 
fell  into  the  hands  of  the  enemy. 


*  Marshall's  Life  of  Washington,  Vol.  I,  p.  156. 
t  Ibid,  Vol.  I,  p.  158. 
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The  battle  of  Germantovvu  followed— ii  battle  skilfully 
planned  and  gallantly  contested,  but  like  the  battle  of 
Brandywine,  indecisive  in  its  results.  Captain  Maisliall 
Avas  in  this  engagement,  his  company  being  attached  to 
AVood ford's  brigade,  which  was  stationed  in  the  left 
wing  immediately  oi)posite  the  Bjitish  right.  This  wing 
coming  into  action,  galhmtly  attacked  the  British  light 
infantry,  and  after  a  shaip  contest  drove  it  I'/om  the 
/jcronnd.  -  While  i-a[)idly  jnu'suing  the  tiying  enemy,  the 
bj'igade  to  whic^h  Marshall  l>elonged  was  arrested  by  a 
destructive  iire  of  musketry  from  a  large  srone  house 
into  which  some  companies  of  British  infantry  had 
thrown  themselves.  Unable  to  retuin  this  tire  with 
effect,  the  brigade  w\is  drawn  olf  to  the  left  by  its  ('oni- 
manding  officers,  and  some  lield-pieces  were  brought  up 
to  jday  upon  the  house,  bnt  were  found  too  light  for 
effective  service.  The  advance  of  the  brigade  was,  of 
course,  retarded,  and  the  line  broken,  although  one  divi- 
sion pressed  forward  with  such  eagerness  that  it  drove 
]>ack  part  of  the  British  right  wing,  and  made  a  consider- 
jible  numi)er  of  prisoners. "^^  This  untoward  accident,  in 
conjunction  with  some  other  unforseen  and  unfortunate 
occurrences,  snatched  the  victory  from  the  hands  of  the 
Americans  wdien  it  seemed  to  be  alreadv  within  their 
gi'as]).  W.-ishington  found  himself  comi)ell^d  to  draw 
ofT.  his  army,  which  he  did  in  good  order.  The  loss  on 
both  sides  was  almost  the  same  as  in  the  former  l)attle  at 
the  Brandvwine.  The  Ameiicans  retreated  a  few  miles 
from  the  lield,  but  meeting  with  a  reinforcement  Luge 
enough  to  repair  their  h)sses  they  again  advanced  towards 
Philadelphia  and  encamped  on  Skippach  Creek,  and  soon 
after  took  a  strong  position  at  White  Marsh. 

It  was  while  the  Americans  lay  encamped  at  White 
Marjsh,  and  just  before  tlu^  army  went  into  winter-quart- 
ers at  Valley  Forge,  that  General  Howe  marched  out  ot 
Philadelphia  with  his  whole  army,  with  the  design  of 
forcing  Washington  from  his  position  and  driving  him 


*  1  Marshuir.s  Washington,  p.  169. 
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beyond  the  mountains.  The  attack,  however,  was  never 
made.  Some  skirmishing  ensued  between  the  armies,, 
and  at  one  time  a  general  action  seemed  inevitable. 
Upon  this  occasion  Marshall  alludes  to  the  courage  and 
spirit  that  were  infused  into  the  troops  by  the  presence 
of  Washington,  who  rode  through  every  brigade,  deliv- 
ering his  orders  relative  to  the  battle  in  person,  exhort- 
ing the  soldiers  to  rely  principally  on  the  bayonet,  and 
animating  them  to  a  vigorous  performance  of  their  duty» 
It  may  well  be  imagined  tnat  such  words  and  such  a 
presence,  were  to  the  timid  and  wavering,  powerful  in- 
centives to  duty.  But  they  were  not  necessary  to  inspire 
the  courage  or  animate  the  zeal  of  the  young  Captain  of 
Vii'ginia  continentals.  That  zeal  had  been  already  proved 
and  that  courage  tried.  No  officer  of  his  grade  in  the 
service  stood  higher.  He  was  deservedly  esteemed  and 
beloved  by  his  comrades.  His  acquaintance  with  the 
officers  of  the  army  was  extensive,  more  extensive,  per- 
haps, because  he  w^as  called  upon  frequently  to  act  as- 
Deputy  Judge  Advocate,  in  which  position  he  acquired 
deserved  reputation  and  influence.  The  feeling  of  affec- 
tion which  the  officers  of  the  army  entertained  for  tlieir 
young  comrade,  continued  unabated  to  the  last.  Yeai^s^ 
afterwards  it  was  a  subject  they  delighted  to  speak  of. 
''I  myself,"  says  Judge  Story,  "have  often  heard  him 
spoken  of  by  some  of  these  veterans  in  terms  of  -the 
highest  praise.  In  an  especial  manner,  the  Revolution- 
ary officers  of  the  Virginia  line  appeared  almost  to  idol- 
ize him,  as  an  old  friend  and  companion  in  arms,  enjoy- 
ing their  fullest  confidence. ' '  His  acquaintance  extended 
to  officers  of  suj^erior  grades,  and  other  regiments  as  well 
as  his  own.  His  discharge  of  the  duties  of  Judge  Advo- 
cate brought  him  in  familiar  intercourse  with  Colonel 
Hamilton,  and  about  the  same  time  he  made  the  personal 
acquaintance  of  that  great  man  who  then  commanded  in 
chief  the  American  army,  and  for  whose  personal  char- 
acter, it  is  unnecessary  to  say,  he  never  ceased  to  enter- 
tain the  most  profound  reverence. 
Captain  Marshall  went  into  winter-quarters  with  the 
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army  at  V^alley  Forge,  ajid  shared  the  privations  and 
snfferings  of  the  troops  during  the  whole  of  tliat  terrible 
and  ever  memorable  season..  A  cotemporary  and  eye- 
witness describes  him  as  he  appeared  at  this  time  among 
his  brother  officers  of  the  regiment  to  which  he  belonged : 
"When  the  writer  of  this  article  first  saw  him,"  he  re- 
marks, "he  held  the  commission  of  Captain  in  that  regi- 
ment. It  was  in  the  trying  severe  winter  of  1777-78,  a 
few^  months  after  the  disastrous  battles  of  Brandywine 
and  Germantown  had  tested  his  firmness,  hardihood  and 
heroism.  Tlie  spot  where  we  acquired  our  earliest  infor- 
mation of  him,  was  the  famous  hutted  encampment  at 
Valley  Forge,  about  thirty  miles  from  Philadelphia.  'By 
his  appearance  then,  we  supposed  him  about  twenty- two 
or  twenty-three  years  of  age.  Even  so  early  in  life  we 
recollect  that  lie  appeared  to  us  lyrimus  inter  pares ^  for 
amidst  the  many  commissioned  officers  he  w^as  disciimi- 
nated  for  superior  intelligence.  Our  informant,  Colonel 
Ball,  of  another  regiment  in  the  same  line,  represented 
him  as  a  young  man,  not  only  brave,  but  signally  intelli- 
gent. Indeed,  all  those  who  intimately  knew  him, 
affirmed  that  his^capacity  was  held  in  such  estimation  by 
many  of  his  brother  officers,  that  in  many  disputes  of  a 
certain  description,  he  was  constantly  chosen  arbiter ; 
and  that  officers,  irritated  by  differences,  or  animated  by 
debate,  often  submitted  the  contested  points  to  his  judg- 
ment, which  being  given  in  writing,  and  accompanied,  as 
it  commonly  was,  by  sound  reasons  in  support  of  his 
decision,  obtained  general  acquiescence."* 

Marshall  remained  at  the  head  of  his  company  in  the 
army,  under  the  immediate  command  of  Washington, 
during  the  two  following  campaigns,  of  1778  and  1779. 
He  was  present,  and  participated  in  the  celebrated  bat- 
tle of  Monmouth,  and  at  the  expiration  of  that  cam- 
paign, went  with  the  araiy  into  winter-quarters.  The 
following  year  he  was  again  in  the  field,  and  formed  one 
of  the  covering  party  detailed  to  sustain  General  Wayne 


*  See  North  American  Review,  Jauuar}',  18*28,  p.  8. 
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in  his  daring,  brilliant,  and  successful  assault  upon 
Stony  Point.  He  was  also  concerned  in  the  enterprise 
so  admirably  planned  and  successfully  executed  by  Ma- 
jor Lee  against  the  British  post  at  Powles  Hook.* 

When  the  army  went  into  winter-quarters  at  the  close 
of  the  campaign  of  1770,  there  being  a  superabundance 
of  officers  belonging  to  the  A^irginia  line — the  term  of 
enlistment  of  most  of  the  soldiers  having  expired — Mar- 
shall and  many  of  his  brother  officers  were  directed  to 
return  home  in  ordei'  to  take  chaige  of  such  men  as  the 
State  Legislature  might  raise  for  their  command.  In 
this  interval  of  coniparative  repose  and  leisure,  the  first 
thiTt  he  had  known  since  the  breaking  out  of  the  war,  he 
applied  himself  with  renewed  ardor  to  a  severe  course 
of  study.  Chancellor  Wythe  was  at  that  time  professor 
of  law  in  the  College  of  William  and  Mary,  and  Mr. 
Madison,  afterwards  Bishop  of  A^irginia,  the  President 
of  that  College.  Marshall  now  found  an  opportunity  to 
avail  himself  of  the  instructions  of  these  eminent  men, 
and  attended  a  course  of  law  lectures  by  the  foraier,  and 
a  course  of  lectures  on  natural  philosoj^hy  by  the  latter. 
He  left  the  college  in  the  summe)*  vacation  of  1780,  and 
obtained  a  license  to  practice  law. 

But  the  license  of  the  young  lawyer  availed  him  very 
little  at  this  ])eriod.  It  was  a  time  Avhen  men  might 
fully  I'ealize  the  truth  of  the  maxim,  inter  arma  Silent 
leges.  The  invasion  of  A^irginia  soon  after  shut  up  the 
Coui'ts  of  law,  and  they  were  not  opened  again  until 
after  the  capitulation  of  Cornwallis.  In  the  mean  time 
Marshall  retui-ned  to  the  army,  and  remained  in  the  ser- 
vi(!e  under  command  of  Baron  Steuben  until  after  the 
termination  of  Arnold's  invasion. f  There  being  still  a 
redundance  of  officers  in  the  \^i)'ginia  line,  he  then  re- 
sign(^d  his  commission,  and  thencefoi'th  aj)plied  himself 

*  1  MarshiiU's  Life  of  Vyushingtou,  j^p.  JHl,  3lG. 

f  On  the  lOtli  of  January,  1781,  lie  was  with  tlie  army  near  Iloocrs,  when 
the  British  troops,  on  retiring  to  Portsmouth,  sustained,  iu  an  ambus- 
cade by  the  Americans,  the  only  loss  which  on  their  part  attended  that  in- 
cursion. 
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with  unremitted  diligence  to  the  study  of  his  future  pro- 
fession. 

Immediately  on  the  close  of  hostilities  in  Virginia,  by 
the  capture  of  Comwallis,  Mr.  Marshall  commenced  the 
practice  of  the  ld.w,  and  soon  rose  to  distinction  at  the 
bar.  Hi^  placidity,  moderation,  and  calmness,  says  one 
of  his  eulogists,  irresistibly  won  the  esteem  of  men  and 
invited  them  to  intercourse  with  him ; — his  benevolent 
heart  and  his  sert-ne,  and  at  times  joyous  temper,  made 
him  the  cherished  companion  of  his  friends ; — his  can- 
dor and  integrity  attracted  the  confidence  of  the  l)ar  ; — 
and  that  extraordinary  comprehension  and  grasp  of 
mind,  by  w^hich  difficulties  were  seized  and  overcome 
"without  effort  or  parade,  commanded  the  attention  and 
respect  of  the  Courts  of  justice.  This  is  the  traditionary 
account  of  the  iirst  jn'ofessional  years  of  John  Marshall. 
He  accordino:ly  rose  rapidly  to  distinction,  and  to  a  dis- 
tinction which  nobody  envied,  because  he  seemed  neither 
to  wish  it,  nor  to  be  conscious  of  it  himself.* 

Marshall,  it  is  said,  attril)uted  his  early  advancement 
and  lucrative  practice,  not  so  much  to  his  own  merits, 
as  to  his  extensive  acquaintance  with  the  officers  of  tlie 
-army,  who,  by  the  tei-mination  of  hostilities,  had  re- 
turned to  their  families,  and  were  scattered  over  the 
States.  Discerning  friends,  however,  have  not  failed  to 
trace  it  to  what  is  doubtless  its  true  source,  namely,  his 
own  great  talents  and  exertions. 

Mr.  Marshall's  first  appearance  in  political  life  was  in 
the  Virginia  Legislature,  of  which  he  was  elected  a  mem- 
ber in  the  spring  of  1782.  The  following  autumn  he  was 
chosen  a  member  of  the  State  Executive  Council.  This 
latter  position  he  resigned  in  the  spring  of  1784,  in  order 
to  devote  hi?nself  more  exclusively  to  his  i)rofessional 
duties.  He  does  not  api)ear,  however,  to  have  found  a 
seat  in  the  Legislature  incompatible  with  these  duties, 
as  we  find  him  elected  a  member  of  that  bodv  from  his 
native  County  of  Fauquier,  inunediately  after  resigning 

*  Jiinncy's  Eulogy  ou  Marshall. 
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his  seat  in  the  Council.  On  the  3d  of  January,  1783,  he 
married  Miss  Mary  Willis  Ambler,  daughter  of  the  then 
State  Treasurer,  to  whom  he  had  become  attached  before 
leaving  the  army.  This  was  one  of  three  events  of  his 
life  which  alone  he  deemed  worthy  of  commemoration  in 
the  simple  inscription,  which  two  days  before  his  death, 
his  own  hand  wrote  to  l)e  placed  on  his  tomb — ^his  birth, 
his  marriage,  and  his  death !  With  this  lady  he  lived 
nearly  fifty  years,  in  the  most  devoted  conjugal  affection, 
and  her  death,  says  Judge  Story,  cast  a  gloom  over  his 
thoughts  from  which  he  never  recovered. 

About  the  same  time  Mr.  Marshall  took  up  his  i)enna- 
nent  residence  in  the  city  of  Richmond,  and  w^as  soon 
extensively  engaged  in  the  practice  of  the  law.  He  also 
engaged  with  interest  and  ardor  in  the  political  questions 
of  the  day,  particularly  those  in  which  his  own  State  was 
more  immediately  interested.  He  was  continued,  by  re- 
peated elections,  a  member  of  the  State  Legislature  dur- 
ing most  of  this  period,  up  to  the  final  adoption  of  the 
Constitution.  Here  he  came  in  contact  with  such  men 
as  Henry,  Lee,  Tyler,  Tazewell  and  Madison  ;  the  latter 
g«^ntleman  wai'mly  sustained  him  in  his  enlightened 
advocacv  of  a  union  between  the  States  and  the  establish-- 
ment  of  an  efficient  Federal  government.  Though  at  a 
subsequent  period  Marshall  and  Madison  widely  differed 
in  their  political  views  and  constitutional  constructions, 
yet  the  respect  and  friendship  with  which  they  mutually 
regarded  each  other,  were  (X)ntinued  to  the  close  of  their 
lives.  ''Nothinu',  indeed,  could  be  more  touching  to  an 
ingenuous  mind/'  remarks  Judge  Story,  "than  to  hear 
from  their  lips,  in  their  latter  years,  expressions  of  mu- 
tual respect  and  confidence ;  or  to  witness  their  earnest 
testimonv  to  the  talents,  the  virtues,  and  the  services  of 
each  other.'' 

The  questions  o(*cupying  the  attention  of  the  Virginia 
Legislature  during  this  pei'iod,  were  of  the  gravest  char- 
acter. Besides  those  which  niav  be  considered  as  more 
especially  belonnincr  to  the  inrei'unl  aifairs  of  the  State, 
such  as  the  ndministiation  of  justice,  the  collecticm  of 
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taxes,  the  regulation  of  the  currency,  and  the  like,  other 
questions  relative  to  the  external  and  federal  relations  of 
the  State,  were  constantly  brought  up  for  discussion. 
And  rising  above  and  extending  far  beyond  all  in  its 
magnitude  and  greatness,  at  the  very  threshold  of  these 
discussions,  stood  the  formidable  question,  whether  the 
union  of  the  States  should  or  should  not  be  preserved  ; 
and  if  preserved,  under  what  form  of  confederation  or 
government.  Deeply  interesting  to  the  people  of  Vir- 
ginia as  was  the  discussion  of  all  these  questions,  it  is 
not  necessary  for  the  purposes  of  this  sketch  to  inquire 
what  particular  part  was  sustained  in  them  by  Mr.  Mar- 
shall; and  I  shall  merely  allude  to  the  question  last 
mentioned,  for  the  purpose  of  indicating  generally  the 
nature  of  his  views  and  opinions  at  this  tirae. 

The  insufficiency  of  the  old  articles  of  confederation  was 
seen  at  an  early  period  in  Virginia,  as  elsewhere,  and 
discerning  men  were  not  slow  to  perceive  that  the  cum- 
brous and  unwieldy  mechanism  must  soon  fall  to  pieces. 
This  being  the  case,  the  question  occurred  whether  any 
further  union  should  be  attempted,  and  it  is  unnecessary 
to  say  that  it  was  discussed  in  Virginia,  as  in  other 
States,  with  no  little  warmth,  and  that  it  had  its  oppo- 
nents as  well  as  its  advocates.  Marshall  was  one  of  those 
who,  in  the  Legislature,  warmly  seconded  Madison,  and 
the  other  friends  of  an  effective  federal  union.  His 
course  was  precisely  such  as  might  have  been  anticipated. 
And  though  taken  under  the  enthusiastic  impulses  of 
youth,  and,  as  he  himself  thought,  governed  in  a  great 
degree  by  circumstances,  it  was  one  which  his  mature 
and  deliberate  judgment  in  after  years  fully  approved. 
Long  afterwards,  in  a  lettev  to  a  friend,  he  frankly  inti- 
mates the  reasons  which  he  supposes  influenced  his  early 
opinions  on  this  subject : 

''When  I  recollect  the  wild  and  enthusiastic  notions 
with  which  my  j^olitical  opinions  of  that  day  were  tinc- 
tured, I  am  disposed  to  ascribe  my  devotion  to  the  Union, 
and  to  a  government  competent  to  its  preservation,  at 
least  as  much  to  casual  circumstances  as  to  judgment.    I 
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had  grown  up  at  a  time  when  the  love  of  the  L'nion,  and* 
the  resistance  to  the  claims  of  Grreat  Britain,  were  the- 
inseparable  inmates  of  the  same  bosom  ;  when  patriotism 
and  a  stron*;  fellow-feeling  with  our  suffering  fellow- 
citizens  of  Boston  w^ere  identical ;  wlien  the  maxim. 
'United  we  btand,  divided  Ave  fall,'  was  the  maxim  of 
every  orthodox  American.  And  I  had  imbibed  these 
sentiments  so  thoroughly  that  they  constituted  a  part  of 
my  bein*c.  I  carried  them  with  me  into  the  army,  where 
I  found  myself  associated  with  brave  men,  from  different 
States,  wiio  wwe  risking  life  and  everything  valuable,  in 
a  common  cause,  believed  by  all  to  be  most  precious, 
and  where  I  was  coniirmed  in  the  habit  of  considering 
America  as  my  country,  and  Congress  as  my  govern- 
ment." 

And  in  the  same  letter  he  adds:  ''My  immmediate 
entrance  into  the  State  Legislature  opened  to  my  view 
the  causes  which  had  been  chiefly  instrumental  in  aug- 
menting those  sufferings  (of  the  army) ;  and  the  genei-al 
tendency  of  State  jmlitics  convinced  me  that  no  safe  and 
permanent  remedy  could  be  found  l)ut  in  a  more  efficient 
and  better  organized  general  government."" 

With  these  views  Marshall  firmly  arrayed  himself  in 
the  Legislature  by  the  side  of  those  whose  efforts  tended 
to  secure  the  great  object  in  view,  a  ])ernianent  and  effi- 
cient union  of  the  States  under  a  federal  government. 
He  was  not  himself  a  member  of  the  Convention  which 
franind  the  Ccmstitution  ;  but  the  same  year  in  whirh 
that  body  met,  he  was  again  elected  to  th»^  Virginia 
house  of  delegates,  from  the  county  of  Henrico,  there  to 
sustain  and  defend,  so  far  as  was  requisite,  and  until  the 
time  aiTived  for  more  efficient  action,  the  policy  and 
measures  of  the  Convention. 

AVlien  the  Constitution  was  submitted  to  the  States 
for  their  decision,  Marsliall,  who  warmly  advocated  its 
adoption,  b(^came  a  candidate  foi*  election  to  the  A^irginia 
Convention.  The  maioritv  of  the  voters  in  the  county 
where  he  resided  w  're  o])|)o^ed  to  tlie  Constitntion.  He 
was  assured  that  all  opposition  would  be  withdrawn  if 
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he  would  pledge  himself  to  vote  against  its  adoption, 
otherwise  he  would  be  strenuously  resisted.  Marshall, 
of  coui-se,  refuse'd  the  pledge,  and  determined  to  en- 
counter the  opi)osition.  But  no  opposition  could  with- 
stand his  personal  popularity  and  the  high  estimate  in 
which  his  chamcter  and  virtues  were  held  in  the  com- 
munity ;  and  though  the  question  at  issue  naturally  ex- 
(?ited  the  utmost  warmth  of  feeling,  yet,  as  he  remarks 
himself,  "parties  had  not  yet  become  so  bitter  as  to  ex- 
tinguish the  private  affections."  The  result  of  the  can- 
vass was  his  election  bj^  a  triumphant  nuijority. 

The  A^irginia  Conventicm  assembled  at  Richmond  on 
the  2d  of  June,  1788.  Edward  Pendleton  was  chosen 
its  piesident.  The  debates  of  this  body  have  been  pre- 
served, and  are  published.^*  Though  said  to  be  loose 
and  imi:)erfect,  and  l)y  no  m^^ans  to  do  full  justice  to  the 
eloquence  and  ability  of  the  respective  speakers,  yet 
they  are  still,  even  in  our  day,  worthy  of  careful  pei'usal 
bv  the  student  of  our  constitutional  historv.  The  iirst 
orators  and  the  ablest  lawvers  in  X'imnia — the  i>:reatest 
names  in  her  civil  and  i)olitical  annals — are  found  among 
tlie  meml)ers  of  this  bodv.  Mr.  Nicholas  led  off  in  these 
discussions  in  favor  of  tht»  Constitution.  Patrick  llenrv 
followed,  in  warm  and  earnest  opposition,  (tov.  Ran- 
dolph succeeded  Mr.  Henry,  and  though  he  had  refused 
to  sign  the  instrument  in  the  Federal  Convention,  he  now 
brought  to  its  supi)ort  the  timely  aid  of  his  vigorous  and 
powerful  (^locpieuce ;  t  and  (leorge  Mason  followed  in  a 


*  TIk'V  comprise  the  entire  tliinl  volume  of  Elliott's  Debates  on  the  PVd- 
enil  Coustitutiou. 

t  Mr.  R:in(h)l|)irs  last  words  in  the  Convention  are  reported  as  follows: — 
**The  suirniire  whieh  I  shall  irive  in  favor  of  the  C'onslitution  will  he  as- 
cribed bv  malice  to  motives  unknown  to  mv  breast,  Uut  alth()U":h  for 
everv  other  act  of  mv  life  I  sliall  se<'k   refuire  in   the  mercv  of  God — for 

*  •  •  • 

this  I  recjuest  hisJ//^//<v  only.  Lest,  however,  some  future  annalist  should, 
in  the  spirit  of  party  venijeance,  dei«rn  to  mention  my  name,  let  Iiim  recite 
these  truths — that  I  went  to  the  FecUwal  Conv(;ntion  with  the  strongest  af- 
fection for  the  Union;  that  T  acted  there  in  full  conformity  with  that  affec- 
tion; t/iat  J  rcf lined  to  »ub8crUM\  lurauxf  I  htd,  ha  I  ffill  /lave,  objtrtitnis  to  the 
Constitution,  and  wished  a  free  incpiiry  into  its  merits;  and  that  tlie  acces- 
sion of  eiglit  States  reduced  our  (h-liberatious  to  tlie  single  question  of 
Union  or  no  Union." — 3  Elliott's  Ikbattif,  587. 
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strong  and  searching  argument  on  the  other  side.  The 
debate  thus  opened  was  continued  from  day  to  day,  with 
increased  animation  and  interest,  till  the  close  of  the 
Convention.  By  the  side  of  Nicholas  and  Randolph 
were  ranged  Madison,  Pendleton,  AVythe,  Innis,  Blair, 
Bushrod  Washington,  and  Marshall ;  and  with  Henry 
and  Mason  on  the  other  side,  stood  Bland,  Grayson, 
Tyler  and  Monroe. 

It  appears  from  the  debates  that  Mr.  Marshall  de- 
livered three  speeches  during  the  Convention.  The  first 
of  these  was  in  reply  to  Patrick  Henry,  in  which  he 
enters  upon  a  full  and  somew^hat  general  discussion  of 
the  proposed  plan  of  government,  and  very  ably  vindi- 
cates it  against  the  various  objections  raised  and  urged 
with  so  much  force  and  eloquence  by  that  elaborate  ora- 
tor. The  second  is  more  brief,  and  relates  exclusively 
to  the  organization  of  the  militia;  and  the  third  is  a 
clear,  lucid,  and  powerful  argument  in  favor  of  the  judi- 
ciary clause  of  the  Constitution,  and  in  reply  to  Mr. 
George  Mason.  I  cannot  refrain  from  transcribing  a 
single  passage  in  this  admirable  speech,  in  reference  to 
that  celebrated  constitutional  question,  which  was  dis- 
cussed in  Chief -Justice  Jay's  time,  in  the  case  of  Cliis- 
holm  vs.  The  State  of  Georgia,  namely,  whether  a  State 
was  liable  to  answer  in  the  Federal  courts  at  tjie  suit  of 
a  citizen  of  another  State.  The  wide  difference  between 
the  views  of  Marshall  and  those  subsequently  advanced 
by  Jay  and  his  associates,  including  Justice  Blair,  who 
was  himself  a  member  of  the  Convention,  is  worthv  of 
notice : 

"'  With  respect  to  disputes  between  a  State  and  the 
citizens  of  another  State,  its  jurisdiction  has  been  decried 
with  usual  vehemence.  I  hope  that  no  gentleman  will 
think  that  a  State  will  l)e  catted  at  the  har  of  the  Federal 
court.  Is  there  no  such  case  at  present  J  ^re  there  not 
many  cases  in  which  th^^  Legislature  of  Virginia  is  a 
party,  and  yet  the  State  is  not  sued  ^  It  is  not  ratioiml 
to  suppose  titat  the  sovereif/n  2?ower  shall  be  dragged 
he/ore  a  Court.     The  intent  is  to  enable  States  to  recover 
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*  -claims  of  individuals  residing  in  other  States.  /  contend 
this  construction  is  warranted  by  the  words!  But  say 
they,  there  will  be  a  partiality  in  it,  if  a  State  cannot  be 
defendant — if  an  individual  cannot  proceed  to  obtain 
judgment  against  a  State,  though  he  may  be  sued  by  a 
State.  It  is  necessary  to  be  so,  and  cannot  be  avoided. 
I  see  a  difficulty  in  making  a  State  defendant  which  does 
not  prevent  its  being  plaintiff.  If  this  be  only  what  can- 
not be  avoided,  why  object  to  the  system  on  that  ac- 
count? If  an  individual  has  a  just  claiip  against  any 
particular  State,  is  it  to  be  presumed  that  on  application , 
to  its  Legislature  he  will  not  obtain  satisfaction  ?  But 
how  could  a  State  recover  any  claim  from  a  citizen 
of  another  State  without  the  establishment  of  these 
tribunals?" 

The  session  of  the  Convention  lasted  twenty-five  days. 
From  its  commencement  to  its  close  it  was  attended  by 
crowds  of  citizens  of  all  ages  and  conditions,  attracted 
both  by  the  intense  interest  everywhere  felt  in  the  sub- 
ject under  discussion,  and  by  the  splendid  displays  of 
eloquence  which  it  elicited.  Wirt's  glowing  and  ani- 
mated description  of  this  distinguished  body — the  most 
illustrious  perhaps  and  ablest  that  ever  assembled  in  Vir- 
ginia— is  no  doubt  familiar  to  the  reader.  Still  I  am 
tempted  to  embellish  my  own  imperfect  sketch  with  a 
touch  of  the  warm  and  rich  coloring  which  never  failed 
to  follow  the  pencil  which  that  master  hand  guided  over, 
the  canvass. 

"Day  after  day,  from  morning  till  night,  the  galleries 
of  the  house  were  continually  filled  with  an  anxious 
crowd,  who  forgot  the  inconvenience  of  their  situation 
in  the  excess  of  their  enjoyment ;  and,  far  from  giving 
any  interruption  to  the  course  of  the  debate,  increased 
its  interest  and  solemnitv  by  their  silence  and  attention. 
No  bustle,  no  motion,  no  sound,  was  heard  among  them, 
save  c)nly  a  slight  movement,  when  some  new  speaker 
arose,  whom  they  were  all  eager  to  see  as  well  as  to  hear  ; 
or  when  some  master-stroke  of  eloquence  shot  thrilling 
along  their  nerves,  and  extorted  an  involuntary  and 
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inarticulate  miirnmr.  Day  after  day  was  this  banquet 
of  the  mind  and  of  the  heart  spread  before  them,  with  a 
delicacy  and  variety  which  could  never  cloy.  There 
every  taste  might  find  its  peculiar  gratification — the  man 
of  wit — the  man  of  feeling — the  critic — the  philosopher 
— the  historian — the  metaphysician— the  lover  of  logic — 
the  admirer  of  rhetoric— ^any  man  who  had  an  eye  for 
the  beauty  of  action  or  an  ear  for  the  harmony  of  sounds 
or  a  soul  for  the  charms  of  poetic  fancy — in  short  every 
one,  who  could  see,  or  hear,  or  feel,  or  understand,  might 
find  in  the  wanton  profusion  and  prodigality  of  that  Attic 
feast,  some  delicacy  adapted  to  his  peculiar  taste.  Every 
mode  of  attack  and  defence  of  which  the  human  mind  is 
capable,  in  decorous  debate — every  species  of  weapon 
and  armor,  offensive  and  defensive,  that  could  be  used 
with  advantage,  from  the  Roman  javelin  to  the  Parthian 
arrow,,  from  the  cloud  of  iEneas  to  the  shield  of  Achilles 
— all  that  could  be  accomplished  by  human  strength, 
and  almost  more  than  human  activity,  was  seen  exhibited 
on  that  celebrated  floor." ^ 

At  the  close  of  thf^  del)ates  in  the  Virginia  Convention, 
it  was  known  that  eight  States  had  already  i-atified  the 
Constitution.  The  accession  of  Virginia  was  all  that  was 
now  r(Hiuired  in  order  to  complete  the  confederacy  ajid 
put  the  new  government  into  operation.  Yet,  notwith- 
standing the  gi-eat  ability  and  influence  of  the  friends  of 
the  Constitution  in  the  Convention,  it  had  a  narrow 
escape  on  its  final  ])assage.  A  resolution,  that  a  bill  of 
rights,  together  with  amendments  to  its  most  objection- 
able parts  should  be  submitted,  previous  to  its  ratifica- 
tion, to  a  convention  of  the  States,  was  negatived  by  a 
bare  majority  of  eight  votes  ;  and,  on  the  final  question 
of  ratification,  the  vote  stood  89  to  71).  Mr.  Marshall  was 
appointed  on  the  committee  to  prepare  a  form  of  ratifica- 
tion. He  was  also  a  member  of  the  committee,  of  which 
Chancellor  AVythe  was  chairman,  a]>pointed  to  ]uvpare 
and   i'ei)ort  a  bill    of  rights  and  such  amendments  as 


*  Life  of  Patrick  lleury,  p.  311 


JOHN   MARS^IALL.  365 

^were  deemed  necessary  to  be  recommended  to  the  con- 
sidemtion  of  Congress.  The  report  was  made  on  tlie  27th 
July,  the  bill  of  rights  and  the  amendments  proposed  by 
the  committee  adopted,  and  the  Convention  thereupon 
adjourned  sine  die.  On  that  day  the  Constitution  re- 
ceived its  vitality  and  the  American  Rejiublic  the  char- 
ter of  its  liberties. 

Mr.  Marshall  continued  a  member  of  the  State  Legis- 
lature at  intervals  for  some  years  after  the  adoption  of 
the  Federal  Constitution.  During  this  period  nearly  all 
those  important  measures  consequent  upon  the  organiza- 
tion of  the  governmei>t  which  I  have  alluded  to  in  an- 
other part  of  this  volume,  ^^  were  discussed  in  the  Vir- 
ginia Legislature  wuth  great  wannth  and  freedom.  It  is 
unnecessary  to  say  that  Marshall  mingled  jjrominently 
in  these  debates,  and  adopting  a  large  and  liberal  view 
of  public  policy,  cordially  and  efficiently  co-operated,  so 
far  as  his  position  enabled  him  to  do,  in  sustaining  the 
national  government  in  what  he  con(*eived  to  be  its  true 
spirit.  It  was  here,  j^erhaps,  that  he  first  applied  him- 
self to  a  close  and  critical  study  of  the  constitutional 
compact,  and  his  mind  became  settled  in  those  convic- 
tions and  views  of  constitutional  construction  which  his 
subsequent  legal  opinions  so  clearly  elucidated.  The 
opposition  to  the  adoption  of  the  Constitution  in  Vir- 
ginia, as  elsewhere,  had  been  mainly  upon  the  ground 
of  its  strong  tendency  to  consolidation,  and  to  destroy 
th»*  separate  existence  and  indej^endence  of  the  States. 
It  therefore  manifested  itself  at  an  early  j^eriod  in  a  jeal- 
ous vigilance  against  any  construction  not  warranted  ty 
the  strict  terms  of  the  instrument  itself,  and  insisted 
upon  the  closest  abridgement  of  its  i)owers.  On  the 
other  hand,  most  of  those,  who,  like  Marshall,  had  been 
wami  and  ardent  friends  of  an  efficient  federal  union  from 
the  beginning,  were  in  favor  of  giving  full  eifect  to  all 
the  necessary  measures  of  government  by  a  more  liberal 
construction.     Madison,  it  is  well  known,  adopted  the 

♦  Sketch  of  Ellsworth,  ante,  pages  271-273. 
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former  of  these  opinions ;  and  Marsliall,  in  a  few  years, 
found  himself  in  an  antagonistic  position  to  this  gentle- 
man, with  whom  lie  had  stood  side  by  side  lighting  the 
battle  of  the  Constitution  on  the  floor  of  the  Virginia 
Convention.  In  common  wuth  the  great  mass  of  the  Fed- 
eral party,  he  did  not  yield  his  assent  to  Madison's 
famous  resolution  of  1798 ;  much  less  to  those  said  to 
have  been  drafted  by  JeflPerson  and  known  by  the  name 
of  the  Kentucky  resolutions.  And  these  opinions  he 
entertained  even  at  the  early  period  of  which  I  am  now 
speaking.  Thus,  when  the  funding  system  of  Hamilton 
was  attacked  with  great  acrimony  in  the  Virginia  Legis- 
lature, and  the  constitutionality  of  that  part  of  it  assum- 
ing the  State  debts  denied,  Marshall  came  to  its  support, 
and  with  his  accustomed  clearness,  vigor  and  force  under- 
took to  demonstrate  its  constitutionality.  In  the  same 
spirit  he  examined  other  constitutional  questions  and 
measures  of  public  policy,  and,  his  ideas  once  matured 
and  his  convictions  settled,  he  rarely  failed  to  silence,  if 
he  did  not  convince  his  adversaries.  In  powers  of  clear, 
calm  and  logical  discussion,  he  stood  unrivalled,  and 
was  confessedly  one  of  the  leaders  of  the  Virginia  Leg- 
islature. 

But  it  was  to  the  labors  of  his  profession  during  these 
years  that  he  devoted  the  best  portion  of  his  intellect 
and  his  energies.  Nothing  was  suffered  to  divert  his  at- 
tention, or  turn  him  from  the  steady  pursuit  of  this 
object  Indeed,  in  1792,  he  retired  from  the  Legislature 
altogether,  for  the  purpose  of  devoting  himself  more  ex- 
clusively to  the  bar.  His  professional  reputation  at  this 
period  was  very  high.  He  found  himself  engaged  in  all 
the  leading  causes  of  the  State  and  national  tribunals ; 
and  by  a  course  of  profound  study  and  culture,  of  severe 
mental  training,  and  of  successful  practice  at  the  bar,  he 
gradually  matured  and  developed  thosf-  great  powers 
which  shed  lustre  around  that  higher  and  more  honor- 
able career  on  the  bench  upon  which  he  was  about  to 
ent^r. 

Some  idea  of  the  extent  of  Marshall's  practice,  as  well 
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as  of  his  eminent  ability  in  forensic  argument,  may  be 
obtained  by  glancing  at  the  Virginia  reports  of  this 
period,  especially  the  two  volumes  by  AVashington,  of 
cases  adjudged  in  the  Court  of  Appeals.  The  latter  of 
these  volumes  in  particular,  embracing  a  period  of  three 
years,  from  1794  to  1797,  is  replete  with  the  learning, 
and  may  well  be  considered  a  proud  monument  to  the 
professional  fame  of  the  future  Chief-Justice.  His  name 
is  found  as  counsel,  on  one  side  or  the  other,  in  the  great 
majority  of  the  cases  reported — indeed  it  may  be  added 
in  every  case  of  any  degree  of  importance.  However 
high  might  be  the  reputation  of  a  counsel  engaged  in  a 
cause  of  great  difficulty,  or  of  great  magnitude,  he  con- 
sidered it  no  disparagement  to  call  to  his?  aid  the  ponder-' 
ous  strength,  and  avail  himself  of  the  close  logic  of  Mar- 
shall. And  this,  it  must  be  remembered,  was  at  a  day, 
when  to  occupy  a  front  rank  amid  such  an  array  as  the 
bar  of  Virginia  then  presented,  was  no  empty  honor. 
Patrick  Henry  indeed  was  about  passing  away ;  but  that 
bar  could  boast  of  such  bright  ornaments  as  Campbell, 
and  Lee,  and  Ronald,  and  Wickham,  and  Warden,  and 
Baker,  and  Randolph,  and  Washington — a  bar  possess- 
ing every  element  of  forensic  greatness — learning,  elo- 
quence, intellect,  culture — all  that  can  adorn  and  dignify 
the  professional  mind.  And  above  them  all  Marshall 
towered  a  Colossus  in  intellectual  strength — or,  perhaps, 
if  the  figure  be  not  too  bold,  a  majestic  pillar  in  this 
temple  of  Themis,  standing  out  like  the  massive  Doric 
shaft  amid  a  clustre  of  luxuriant  Corinthian  columns, 

"Nobly  plain  and  unadorned," 

the  emblem  of  simplicity  combined  with  majestic  strength, 
and  the  type  of  a  primeval  age. 

The  professional  reader  will  see,  by  these  repcn-ts,  what 
was  the  character  of  the  more  important  cases  which  en- 
listed the  abilities  of  Marshall  while  an  advocate  at  the 
bar.  He  will  see,  too,  how  wide  and  deep  the  common 
law  had  struck  its  roots  into  the  soil  of  AMrginia,  nor  will 
he  fail  to  admire  the  research,  the  learning,  the  inge- 
nuity, and  the  professional  acumen  which  distinguished 
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not  only  the  arguments  at  bar,  but  the  judgments  pro- 
nounced from  tlie  bench  in  the  highest  tribunal  of  the 
State.  The  most  abstruse  and  p^-iplexing  questions  of 
tlie  law  of  real  proi)erty  were  involved  in  some  of  these 
cases,  and  in  their  dis(Mission  tlie  whole  Held  of  common- 
law  learning  was  explored,  and  the  subtlest  distinctions, 
the  most  ingenious  nnnlogies,  and  the  most  recomlite 
principles  were  often  brought  to  bear  upon  the  argument. 
Nor  were  the  Virginia  lawyeis,  iind  oven  Marshall  liim- 
self,  unskilled  in  the  use  of  those  keen  and  glittering 
weapons  of  h\w  logic,  which,  like  the  sword  of  Saladin, 
are  formidable  mainlv  from  the  dexteritv  with  which 
they  are  wielded.  But  these  were  never  the  favorite 
weapons  of  Marshall,  lie  i)referred  rhe  ponderous  battle- 
axe,  to  the  Turkisli  scimitar;  he  could  apply  with  ad- 
mirable felicity,  but  he  never  delighted  in  discussing,  a 
mere  technical  lU'inciple ;  if  he  did,  it  was  with  him 
technical  in  the  best  and  highest  sense  of  the  term — a 
something  which  i)ertained  to  the  ars  jnricUca — not  a 
mere  verbal  distinction  or  quibble  of  logic. 

Questions  like  these,  however,  were  not  of  frequent 
occurrence.  Indeed,  their  discussion  would  seem  to  have 
been  out  of  i)lace  in  that  august  tribunal,  over  which  rhe 
venerable  Edmund  Pendleton  presided.  Accordingly  we 
iind  that  by  far  the  greater  number  of  these  cases  re- 
2x:>rted  by  Judge  Washington,  involved  high  and  im- 
])ortant,  and  some  of  them,  the  most  i)rofound  legal 
2)rincii)les.  AVere  T  to  select  from  them,  one.  the  arau- 
ment  of  which  might  be  tak(^n  as  a  fair  specimen  of  the 
whole,  and  as  exhibiting  also  in  a  high  degree  the  accu- 
rate learning,  the  close  logic,  and  s})lendid  abilities  of 
Marshall,  it  would  be  the  case  of  Koy  vs.  Garnett,"* 
argued  at  the  autumn  term  of  the  Court  of  Appeals  in 
1794.  It  was  a  case  turning  upon  some  of  those  abstruse 
princii)les  on  which  the  law  governing  real  property  is 
built,  the  very  enunciation  of  which  would  be  incompre- 
hensible to  the  non-professional  reader.     On  account  of 


i2  AVashinLrton's  Rci^orts.  9. 
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the  great  difficulty  of  the  questions  involved,  as  well  as 
of  the  importance  of  the  matter  in  controversy,  it  had 
been  continued  from  a  preceding  term  in  order  to  be 
argued  before,  and  decided  by,  a  full  bench.  On  either 
side  a  formidable  array  of  counsel  appeared.  Campbell 
opened  the  discussion  with  more  than  his  usual  energy 
and  impressive  power.  Warden,  Bushrod  Washington, 
and  Wickham  followed  in  opposition.  It  was  reserved 
for  Marshall  to  make  the  reply  which  was  to  close  the 
argument.  The  analysis  of  that  reply  is  preserved  in  the 
report.  It  may  be  refeiTed  to  as  an  admirable  specimen 
of  the  style  and  manner  of  Marshall' s  reasoning — clear 
in  its  statements,  simple  in  its  processes,  strong  and 
irresistible  in  its  conclusions.  Thoroughly  versed  in  the 
principles  of  the  law  of  real  property,  and  fond  of  trac- 
ing those  principles  to  their  source,  he  makes  no  osten- 
tatious display  of  black-letter  learning ;  a  master  of  the 
entire  subject  in  controversy,  and  familiar  with  the  whole 
range  of  the  debate,  he  does  not  seek  to  confound  his  ad- 
versaries or  perplex  the  Court  by  that  hair-splitting  logic, 
and  those  metaphysical  abstractions  in  which  some  of 
his  brethren  in  AVestminster  Hall,  even  at  that  day,  were 
fond  of  indulgiDg.  Every  thing  is  direct,  clear,  simple, 
logical,  strong — every  thing,  in  short,  characteristic  of 
the  mind  of  Marshall.  Though  his  argument  failed  to 
convince  the  judgment  of  the  court,  no  one  who  reads  it,  ' 
even  in  the  imperfect  analysis  j^resented  by  the  report, 
can  hesitate  to  admit  its  matchless  power,  and  the  al- 
most irresistil)le  force  of  its  conclusions. 

I  had  designed,  in  this  connection,  to  allude  to  a  few 
of  the  more  interesting  rases  in  which  the  Chief -Justice 
was  engaged  while  an  advocate  at  the  bar  ;  but  in  doing 
so  it  would  become  necessary  to  abridge  the  brief  notice 
contemplated  of  those  grave  constitutional  questions 
which  passed  under  his  review  while  on  the  bench,  and 
the  design  is  therefore  the  more  willingly  abandoned. 
Justice  to  the  subject, -however,  will  require  some  notice 
of  one  of  these  cases,  as  well  on  account  of  its  own  in- 
trinsic importance,  and  the  great  interest  it  excited  in 
24 
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Vii^ginia,  as  of  the  splendid  forensic  effort  of  Marshall  in 
its  final  argument — an  argument  which  deservedly  placed 
him  on  an  equality  with  the  very  ablest  advocates  who 
had  ever  appeared  at  the  American  bar.  I  allude  to  the 
great  case  of  Ware,  Administrator,  etc.,  vs,  Hylton  and 
others,  which  decided  the  rights  of  British  creditors 
under  the  treaty  of  peace,  to  recover  debts  contracted 
before  the  war,  which  had  been  sequestrated  during  the 
war  by  an  act  of  the  State  Legislature. 

This  suit  was  instituted  in  the  United  States  Circuit 
Court  for  the  District  of  Virginia,  in  1791,  and  was  ter- 
minated only  by  its  final  adjudication  in  the  Supreme 
Court  of  the  United  States  in  the  winter  of  1796.     The 
facts  presented  were  briefly  these.     The  defendants,  Hyl- 
ton and  others,  citizens  of  Virginia,  had,  before  the  war 
of  the  Revolution,  executed  their  bond  to  the  plaintiflf, 
William  Jones,  a  subject  of  Great  Britain,  (who  dying 
pendente  lite^  his  administrator.  Ware,  was  substituted), 
in  the  penal  sum  of  £2976  lis.  6d.     Under  the  Vii'ginia 
act  of  sequestratioi^,  passed  in  1777,  the  defendants  paid 
into  the  Virginia  loan  office  part  of  their  debt,  and  took 
a  certificate  from  the  commissioners,  and  a  receipt  from 
the  Governor  and  Cduncil  in  discharge  thereof,  pursuant 
to  the  provisions  of  the  act.     Notwithstanding  this  dis- 
charge, the  plaintiflf,  after  the  treaty  of  peace,  brought  a 
suit  to  recover  the  whole  debt  claiming  a  right  thereto 
under  the  treaty,  one  article  of  which  expressly  provided 
that  "creditors,  on  either  side,  shall  meet  with  no  lam- 
ful  impedivient  to  the  recovery  of  the  full  value,  in  ster- 
ling money,  of  all  ftoTia^tZe debts  heretofore  contracted." 
The  question,  therefore,  was,  whether  the  payment  of 
the  debt  to  the  State,  pursuant  to  its  sequestration  law, 
was  an  obsolute  discharge  to  the  creditor  ;  and  whether 
the  treaty  of  peace  could  annul  a  legislative  act  of  one 
of  the  States,  and  destroy  rights  acquired  by,  or  vested 
in,  individuals  by  virtue  of  such  acts.     The  case  origin- 
ally came  on  for  trial  at  the  Circuit  Court  of  the  United 
States  at  Richmond,  in  November,  1791,  before  Judges 
Johnson  and  Blair  of  the  Supreme  Court,  and  Griffin 
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District  Judge,  and  afterwards,  in  1793,  before  Chief- 
Justice  Jay  and  Judge  Iredell,  and  the  same  District 
Judge.  Marshall  was  one  of  the  counsel  for  the  defend- 
ants, the  American  debtors,  having  for  his  colleagues 
Patrick  Henry,  Alexander  Campbell,  and  Col.  Innis,  the 
Attorney-General  of  Virginia.  They  were  opposed  by 
Mr.  Ronald,  Mr.  Baker,  Mr.  Wickham,  and  Mr.  Starke. 
Such  an  array  of  counsel,  on  either  side,  would  never 
have  been  retained,  except  in  a  cause  of  the  very  great- 
est magnitude  and  difficulty.  The  question  was,  indeed, 
one  of  the  highest  interest  to  the  people  of  Virginia,  in- 
volving as  it  did  the  honor  of  the  State,  and  the  fortunes 
of  many  of  her  citizens.  Mr.  Wirt,  in  his  life  of  Patrick 
Henry,  has  given  a  full  sketch  of  the  speech  of  that  cel- 
ebrated orator  in  this  case— a  speech  which  occupied 
three  days  in  its  delivery,  and  which  he  considers  to  be 
''his  most  distinguished  display  of  professional  tal- 
ents." *  Marshall  followed  Mr.  Henrv,  and  was  sue- 
ceeded  by  Campbell  and  Innis,  both  of  them  men  of  rare 
powers  of  forensic  eloquence.  The  discussion  in  this 
great  case  seems  to  have  been  one  of  the  most  biilliant 
exhibitions  ever  witnessed  at  the  bar  of  Virginia,  and  to 
have  been  carried  on,  in  the  language  of  Mr.  AVirt, 
''  with  so  much  learning,  argument,  and  eloquence,  as  to 
have  placed  that  bar,  in  the  estimation  of  the  Federal 
judges,  above  all  others  in  the  United  States."  That 
this  eulogy  is  not  too  highly  colored,  is  evident  from 
the  language  of  Judge  Iredell,  as  it  is  found  embodied 
in  the  opinion  pronounced  by  him  in  the  case.  "The 
canse,"  he  says,  ''has  been  spoken  to,  at  the  bar,  (allud- 
ing to  the  trial  before  him,)  with  a  degi'ee  of  ability 
equal  to  any  occasion.  However  painfully  I  may  at  any 
time  reflect  on  the  inadequacy  of  my  own  talents,  I  shall 
as  long  as  I  live,  remember  with  pleasure  and  respect 
the  arguments  which  I  have  heard  in  this  case.  They 
have  discovered  an  ingenuity,  a  depth  of  investigation, 
and  a  power  of  reasoning  fully  equal  to  any  thing  I  have 

♦  Judge  Iredell,  on  hearing  Henry's  speech,  is  said  to  have  exclaimed  on 
the  bench:  *'  Gracious  God!  He  w  an  orator  indeed!" 
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ever  witnessed,  and  some  of  them  have  been  adorned 
with  a  splendor  of  eloquence  surpassing  what  I  have  ever 
felt  before.  Fatigue  has  given  way  under  its  influence, 
and  the  heart  has  been  warmed,  while  the  understanding 
has  been  instructed."*  If  Henry  is  justly  entitled  to  so 
much  of  the  above  compliment  as  refers  to  the  "  splendor 
of  eloquence ' '  exhibited  on  that  occasion,  Marshall  may 
fairly  claim  his  full  share  of  that  which  speaks  of  a 
' '  depth  of  investigation  and  a  power  of  reasoning ' '  equal 
to  any  thing  which  that  eminent  and  experienced  "judge 
had  ever  before  witnessed. 

On  the  trial  at  the  Circuit,  the  Court  sustained  the 
main  positions  taken  by  the  defendants  ;  and  from  this 
judgment  the  plaintiffs  appealed  to  the  Supreme  Court. 
When  the  cause  came  on  for  argument  in  the  winter  of 
1796  (Mr.  Henry  in  the  mean  time  having  retired  from 
the  bar),  Marshall  appeared  as  the  leading  counsel  for 
the  defendants,  with  his  associate,  Campbell,  a  man  of 
whom  AVirt  says,  that  ' '  for  mere  eloquence*,  his  equal 
has  never  been  seen  in  the  United  States."  They  were 
opi^osed  by  three  of  the  most  eminent  lawyers  at  the 
Pennsylvania  bar,  Tighlman,  Lewis  and  Wilcocks.  The 
case  has  been  fully  reported,  +  with  the  opinions  of  the 
Court  and  a  brief  sketch  of  the  argument  of  counsel. 
The  report,  however,  bj^  no  means  does  justice  to  the 
masterly  and  every  way  triumphant  effort  of  Marshall, 
being  little  more  than  a  resitme^  or  mere  summary,  of  his 
argument.  In  order  to  gain  an  idea  of  its  astonishing 
force,  and  the  wonderful  effect  it  i^roduced,  we  must  turn 
away  from  the  reports  and  consult  cotemporary  accounts, 
as  handed  down  in  the  traditionary  annals  of  the  bai\ 
Though  Marshall  was  upon  the  losing  side  of  the  ques- 
tion, yet  this  circumstance  detracted  not  the  least  from 
the  eclat  of  his  brilliant  effort.  He  had  reached,  at  a 
bound,  the  proudest  eminence  of  professional  fame.  He 
stood  among  his  brethren  an  intellectual  giant,  and  the 

*  See  opinion  of  Judge  Iredell  in  this  case,  3  Dallas  Reports. 
t  3  Dallas  Reports,  pages  195  to  285. 
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public  gaze  was  fixed  upon  him  in  admiration.  His 
reputation  was  no  longer  provincial,  it  had  become  a 
part  of  the  reputation  of  the  American  bar. 

In  one  of  those  familiar  and  agreeable  letters  which 
Wirt  was  accustomed  to  write  to  his  friends,  he  alludes 
to  this  great  argument,  years  a^ftervvards,  with  that  feel- 
ing of  admiration  for  the  Chief- Justice,  which  he  habitu- 
ally cherished  ;  and  contrasts  its  massive  strength  with 
the  brilliant  and  eloquent,  but  less  effective  display  of 
his  associate.  ' '  Campbell  played  off  his  Apollonian  airs ; 
but  they  were  lost.  Marshall  spoke,  as  he  always  does, 
to  the  judgment  merely,  and  for  the  simple  purpose  of 
convincing.  Marshall  was  justly  i^ronounced  one  of  the 
greatest  men  of  the  country.  He  was  followed  by  crowds, 
looked  upon,  and  courted  with  every  evidence  of  admi- 
ration and  respect  for  the  gi'eat  powers  of  his  mind. 
Campbell  was  neglected  and  slighted,  and  came  home  in 
disgust.  Marshall's  maxim  seems  always  to  have  been, 
^aim  exclusively  at  strength,'  and  from  his  eminent  suc- 
cess, I  say,  if  I  had  my  life  to  go  over  again,  I  would 
practise  on  his  maxim  with  the  most  rigorous  severity, 
until  the  character  of  my  mind  was  established."* 

Notwithstanding  the  diligence  with  which  Marshall 
ai)plied  himself  to  his  professional  avocations,  he  found 
it  impossible  to  withdraw  wholly  from  j)olitics.  At  that 
day  party  spirit  ran  high  in  Virginia,  and  almost  every 
gentleman  of  talents  and  standing  in  tlie  commonwealth 

*  2  Kennedy's  Life  of  Wirt,  p.  76. 

Wirt  was  fond  of  alluding  to  the  intellectual  characteristics  of  Marshall, 
and  of  holding  them  up  as  an  example  and  incentive  to  others.  "Aim," 
he  sjiys  in  a  letter  to  a  friend,  "at  the  character  of  strengtJi,  cogency,  and 
comprdie?iMon,  and  imitate  of  all  things  Judge  Marshall's  and  Locke's 
simple  process  of  reasoning.  The  world  will  ever  give  its  sanction  to  this 
as  the  truest  criterion  of  superior  minds. "f  And  again  in  a  letter  to  his 
son-in-law:  " Obsen'e  particularly  the  «<:^iV>;i  of  Marshall's  mind.  *  *  * 
Compare  it  closely  and  carefully  with  that  of  Mansfield,  Ilardwicke,  Ken- 
yon,  and  Thurlow.  These  are  the  great  steamships  of  the  law  to  which  we 
should  lash  ourselves,  till  we  catch  and  learn  to  keep  their  monioutum,  and 
become  steamships  in  our  tuni," 

f  Life  of  AVirt,  Vol.  II,  pp.  07  and  8^3. 
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found  himself  armved  on  one  side  or  the  other  of  the 
great  political  questions  which  agitated  the  public  mind. 
The  proclamation  of  neutrality  had  resulted  in  drawing 
a  distinct  and  visible  line  of  division  between  the  two 
parties.  Marshall,  though  he  had  hailed  the  advent  of 
the  French  Revolution,  in  common  with  the  great  mass 
of  his  countrymen,  as  the  dawn  of  a  brighter  day  for 
Europe  and  the  world,  did  not  for  a  moment  hesitate 
firmly  and  boldly  to  place  himself  on  the  side  of  the  ad- 
ministration, and  vigorously  to  defend  its  policy,  both 
in  wTiting  and  in  oral  speech.  In  opposition  to  the 
opinion  of  some  of  the  first  and  ablest  statesmen  of  Vir- 
ginia, he  also  defended  the  policy  of  the  mission  to  Eng- 
land, and  the  treaty  of  peace  negociated  by  Mr.  Jay. 
At  this  critical  juncture  in  the  aifairs  of  the  nation,  men 
of  the  highest  character  and  standing  stepped  aside  from 
their  private  pursuits  and  business  avocations,  to  mingle 
in  the  primary  meetings  of  the  people,  with  the  view  of 
giving  direction  and  energy  to  the  public  sentiment. 
Chancellor  Wythe  presided  at  a  meeting  in  Richmond, 
at  which  resolutions  were  passed  denouncing  the  treaty 
"as  insulting  to  the  dignity,  injurious  to  the  interests, 
dangerous  to  the  security,  and  repugnant  to  the  Consti- 
tution of  the  United  States,"  and  Marshall,  addressing 
an  assenil)lage  of  the  same  people,  in  a  vigorous  and 
searching  speech,  succeeded  on  his  part  in  carrying  reso- 
lutions approving  the  conduct  of  the  executive  in  sanc- 
tioning the  treaty. 

It  was  about  this  time  that  Marshall  was  again  drawn 
from  his  profession  and  forced  to  accej^t  a  seat  in  the 
Legislature,  contrary  to  his  own  Avishes  and  expectations. 
The  circumstances  attending  his  election  certainly  show 
him  to  have  been  in  possession  of  a  very  extraordinary 
degi'eeof  personal  popularity,  and  must  have  been  highly 
gratifying  and  llattering  to  his  feelings.  They  are  related 
as  follows  :  From' the  time  of  his  withdrawal  from  the 
Legislature  in  1702,  two  opposing  candidates  had  divided 
the  city  of  Richmond  :  the  one  his  intimate  friend,  and 
holding  the  same  political  sentiments  with  himself  ;  the 
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Dther  almost  zealous  partizan  of  the  opposition.  Each 
election  between  these  gentlemen,  who  were  both  popular, 
had  been  decided  by  a  small  majority,  and  the  approach- 
ing contest  was  entirely  doubtful.  Mr.  Marshall  attended 
the  polls  at  an  early  hour  and  gave  his  vote  for  his  friend. 
While  at  the  polls  a  gentleman  demanded  that  a  poll 
should  be  opened  for  Mr.  Marshall.  The  latter  was 
greatly  surprised  at  the  proposal,  and  unhesitatingly 
expressed  Us  disseht,  declaring  that  his  wishes  and  feel- 
ing and  honor  were  engaged  for  one  of  the  candidates. 
At  the  same  time  he  announced  his  willingness  to  become 
a  candidate  the  next  year.  He  retired  from  the  polls  and 
immediately  gave  his  attendance  to  the  business  of  one 
of  the  Courts  which  was  then  in  session.  A  poll  was, 
however,  opened  for  him  in  his  absence  by  the  gentleman 
who  first  suggested  it,  notwithstanding  his  positive  re- 
fusal. The  election  was  suspended  for  a  few  minutes  ;  a 
consultation  took  place  among  the  freeholders  ;  they  de- 
termined to  support  him  ;  and  in  the  evening  he  received 
the  information  of  his  election.* 

Marshall's  election  was  a  most  important  and  timely 
aid  to  the  administration.  He  stood  now  among  the 
leadei-s  of  the  Fedeml  party  in  Virginia.  The  position 
to  which  he  was  elected  was  precisely  the  place  where  his 
aid  was  most  necessary,  and  his  efforts  could  be  most 
effectual.  The  exciting  discussion  upon  Jay's  treaty 
was  about  to  pass  from  the  popular  forum  into  the  Leg- 
islature. Marshall  met  and  gi*appled  with  it  there. 
Anxious  friends,  it  is  said,  were  solicitous  that  he  should 
avoid  engaging  in  this  discussion.  It  would  sacrifice,  it 
was  thought,  a  portion  of  his  well-earned  popularity,  and 
might  even  subject  him  to  rude  attacks  from  the  opposi- 
tion. But  Marshall  was  not  a  man  to  shrink  from  an 
independent  and  fearless  discharge  of  duty.  The  timid 
Mansfield, t  cowering  under  the  haughty  glance  of  Pitt 


♦  North  American  Review.  Vol.  XXVI,  p.  22. 

f  --It  mu.*it  be  admitted,"  sjiy-<  Lord  CampMl.  "tlmt  from  a  want  of 
moral  courage  he  quailed,  not  only  under  the  ascendancy  of  Lord  Chatham 
— whom  beings  of  a  superior  ordor  to  our  species,  might  have  been  afraid 
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on  tlie  floor  of  the  British  Parliament,  was  not  the  pro- 
totype of  John  Marshall  in  the  Virginia  Assembly.  In 
him  the  firm  nei've  and  steady  resolution  of  the  grenadier 
at  Brandy  wine,  had  ripened  and  matured  into  that  higher 
species  of  courage,  which  animat'es  its  possessor  to  risk 
popularity  and  reputation,  in  the  discharge  of  duty,  and 
fearlessly  breast  the  turbulent  waves  of  popular  passion. 
He  would  not,  he  said,  in  answer  to  the  kind  remon- 
strances of  his  fiiends,  move  any  measure  to  excite  such  a 
debate ;  but  if  the  subject  were  brought  forward  by 
others,  he  should,  at  every  hazard,  vindicate  the  admin- 
istration, and  assert  his  own  opinions. 

That  moment  speedily  came.  The  question  of  the  treaty 
was  soon  mised,  and  the  Constitutional  objections  to  it 
were  urged  with  much  force  and  triumphant  confidence. 
Marshall  took  the  floor,  in  reply.     He  entered  the  intel- 
lectual arena,  not  encased  in  the  glittering  panoply  of  a 
splendid  eloquence,   with  the  burnished  and    shining 
weapons  of  a  gorgeous  declamation  and  an  elegant  rhet- 
oric— but  armed  with  the  Achilean  spear,  or  perhaps  it 
may  better  be  said  with  the  Herculean  club  of  a  close, 
compact,  but  irresistable  logic,  which  bore  down  every 
thing  before  it.     His  speech  on  this  occasion  was  of  tre- 
mendous power.     It  has  l^een  represented  as  one  of  the 
noblest  efl'orts  of  his  genius.    So  clearly  and  so  decisively, 
says  one  of  his  eulogists,  did  he  demonstrate  the  consti- 
tutional power  of  the  executive  to  negotiate  a  commer- 
cial treatv — not  oulv  from  the  words  of  the  Constitution 
and  the  practice  of  nations,  but  from  the  opinions  of 
Jefferson  himself,  and  the  sanction  of  the  whole  Vir- 
ginian delegation  in  Congress — that  the  constitutional 
objection  was  abandoned,  and  the  Assembly  confined 

to  eucounUT — but  of  Lord  Ciinideu,  who  was  uiucU  his  inferior  in  powers 
of  mind  and  in  acquired  knowledire.  His  cry  of  Croceu!  when  the  lists 
had  been  stretched,  and  the  trumpet  had  been  sounded  for  a  passage  of 
arms  on  the  libel  field,  lowered  his  character,  and  must  have  been  a  source 
of  painful  remembrance  for  himself  to  his  dying  day.  AVith  lx)ldness  he 
might  have  gained  a  victory  which  would  have  added  new  lustre  to  his 
name." — 2  Licta  of  Vhuf-Juxtkc^  of  Enfjland,  5TG. 
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itself  to  passing  a  simple  resolution,  di8appro\ing  the 
treaty  in  point  of  expediency. 

The  fame  of  this  admirable  argument  spread  through- 
out the  Union.  Even  with  political  opponents  it  en- 
hanced the  estimate  of  his  character ;  and  it  brought  him 
into  notice  of  some  of  the  most  eminent  statesmen  who 
then  graced  our  public  councils.*  When,  therefore,  he 
came  to  Philadelphia,  in  1796,  to  argue  the  case  of  Ware 
vs.  Hylton,  he  had  already  acquired  something  more 
than  a  provincial  reputation— and  as  a  leader  of  the  Fed- 
eral party  in  Virginia,  he  was  immediately  received  by 
prominent  gentlemen  entertaining  these  opinions  with  a 
degree  of  kindness  and  attention,  which  not  even  his 
subsequent  splendid  efforts  at  the  bar  could  enhance. 
He  himself  thus  speaks  of  his  reception  and  lii*st  acquaint- 
ances in  Philadelphia: — ''I  then  became  acquainted 
with  Mr.  Cabot,  Mr.  Ames,  Mr.  Dexter,  and  Mr.  Sedg- 
wick, of  Massachusetts,  Mr.  Wadsworth  of  Connecticut, 
and  Mr.  King  of  If  ew  York.  I  was  delighted  with  these 
gentlemen.  The  particular  subject  (the  British  Treaty) 
which  introduced  me  to  their  notice,  was  at  that  time  so 
interesting,  and  a  Virginian,  who  supported  with  any 
sort  of  reputation,  the  measures  of  the  government,  was 
such  a  rara  avis,  that  I  was  received  by  them  all  with 
a  degi'ee  of  kindness  which  I  had  not  anticipated.  I  was 
particularly  intimate  with  Mr.  Ames,  and  could  scarcely 
gain  credit  with  him  when  I  assured  him  that  the  appro- 
priations would  be  seriously  opposed  in  Congress."' 

Tlie  following  year  Marshall  was  again  elected  to  the 
State  Legislature.  He  did  not  often  take  part  in  its  de- 
bates, however,  and  rarely,  except  when  some  measure 
of  the  Federal  government  was  under  discussion.  It 
was  during  this  session  that  in  a  del)ate  relative  to  the 
general  policy  of  the  administration,  in  which  Marshall 
warmly  engaged,  a  Federal  member  moved  a  resolution 
expressing  the  high  coniidence  of  the  House  in  the  *'  vir- 
tue, patriotism,  and  wisdom"  of  the  President.     A  gen- 

♦  Sec  Sketch  by  Judge  Story.    Miscellaneous  Writings,  p.  660. 
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tleman  of  the  opposition,  hurried  away  by  the  intemper- 
ate zeal  of  party  feeling,  moved  to  strike  out  the  word 
wisdom.  This  motion,  as  might  have  been  expected, 
called  out  an  animated  and  even  violent  discussion,  in 
which  the  whole  talent  of  both  sides  of  tte  House  was 
brought  into  action.  "Will  it  be  believed,"  exclaims 
Marshall,  indignantly,  in  a  letter  to  a  friend,  "that  the 
word  was  retained  by  a  very  small  majojity  in  the  L^- 
islature  of  Virginia,  acknowledging  the  wisdom  of  Gen- 
eral Washington ! "  * 

About  this  period  the  Prsident  tendered  him  the  office 
of  Attorney-General  of  the  United  States,  which  he  de- 
clined, on  the  ground  of  its  inteference  with  his  exten- 
sive and  lucrative  private  practice.  On  the  return  of  Mr. 
Monroe  from  France,  Washington  solicited  him  to  ac- 
cept this  important  mission.  It  was  a  place  whose  duties 
he  was  pre- eminently  qualified  to  discharge  ;  for  he  was 
thoroughly  master  of  the  points  involved  in  the  contro- 
versy with  Prance,  and  indeed  of  the  whole  subject  of 
our  foreign  relations.  This  honorable  appointment,  too, 
he  thought  proper  to  decline,  preferring  to  continue  the 
practice  of  his  profession,  for  which,  above  all  public 
employments,  he  declared  his  own  preference  was  de- 
cided. He  was  soon,  however,  induced  to  reconsider 
this  deteiTnination,  and  to  yield  his  own  inclinations  to 
what  he  conceived  to  be  the  general  good  of  the  country. 
In  the  summer  of  1797,  President  Adams  appointed  him, 
with  General  Pinckney  and  Elbridge  Gerry,  on  a  special, 
and  it  may  as  well  be  called  an  extraordinary  mission  to 
France, — an  ai)pointment  which  in  tlie  critical  state  of 
public  affairs,  and  the  great  interests  hanging  on  the  re- 
sults of  the  mission,  General  Marshall  did  not  feel  at 
liberty  to  decline. 

In  the  preceding  sketch  of  Chief- Justice  Jay,  I  have 
alluded  to  the  foreign  relations  of  the  United  States  at 
this  period,  and  to  the  train  of  events  which  resulted  in 
the  mission   to  England,  and  the  treaty  subsequently 


*  Sketch  by  Jiulgc  Stor>'. 
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made  with  that  power.  Mr.  Monroe  was  Minister  to 
Prance  at  the  time  of  Jay' s  treaty,  having  been  appointed 
to  supersede  Gouvemeur  Morris,  who  had  become  ob- 
noxious to  the  French  Republic.  His  reception  by  the 
National  Convention  had  been  flattering.  The  Directory, 
which,  in  thf>  third  year  of  the  Republic,  succeeded  the 
Convention,  continued  an  official  intercourse  with  Mr. 
Monroe,  characterized  with  every  appearance  of  confi- 
dence and  esteem,  until  after  the  consummation  of  the 
British  treaty,  which  produced,  as  might  have  been  ex- 
pected, great  indignation  and  resentment.  Mr.  Monroe 
was  soon  after  recalled  by  his  Government,  not  withoat 
some  marks  of  disapprobation,  which  his  candid  disclos- 
ures soon  dispelled,  and  General  Charles  Cotesworth 
Pinckney  of  South  Carolina,  Marshall  having  declined 
the  nomination,  was  apiDointed  to  succeed  him. 

General  Pinckney  was  a  member  of  the  party  which  it 
was  supposed  was  Inimical  to  France.  His  appointment 
was  not  deemed  complimentary  by  the  authorities  then 
representing  the  Republic.  The  speech  of  Barrass,  the 
President  of  the  Directory,  to  Monroe  on  his  return  from 
France,  in  which  he  declared  that  the  Republic  would 
not  "abase  herself  by  calculating  the  consequences  of 
the  condescension  of  the  American  Government  to  the 
suggestions  of  her  former  tymnts ''  (alluding  to  the  treaty 
of  Jay),  had  called  out  severe  and  just  animadversion 
from  President  Adams  in  his  message  to  Congi*ess.  The 
Directory  thereupon  haughtily  refused  to  receive  General 
Pinckney,  or  any  minister  from  the  United  States,  ''  until 
after  the  rei)aration  of  the  grievances  demanded  of  the 
American  Government  which  the  French  Republic  has  a 
right  to  expect." 

I  do  not  intend  here  to  discuss  the  question  at  issue 
between  Fmnce  and  America,  in  regard  to  which  a  wide 
diversity  of  opinion  existed  at  tliat  day  and  perhaps  tstill 
continues  to  exist.  France  complained  not  only  of  the 
neutrality  and  indifference  of  Ameiica,  but  of  her  positive 
partiality  for  England,  the  most  formidable  of  tlie  enemies 
of  the  republic  ;  and  tliis  too  notwithstanding  the  treaties 
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of  1778  between  the  United  States  and  France,  and  the 
Convention  of  1788.  "The  United  States,"  said  the 
French  minister,  "  besides  having  departed  from  the  prin- 
ciples of  the  armed  neutrality  during  the  war  for  their 
independence,  have  given  to  England,  to  the  detriment 
of  their  first  allies,  the  most  striking  marks  of  an  un- 
bounded condescension."  On  the  other  hand  the  Ameri- 
can government  replied  to  these,  accusations  that  a 
constant  system  of  hostility  had  been  kept  up  on  the 
commerce  of  our  country,  under  sanction  of  the  decrees 
of  the  National  Convention.  France  complained  of  a 
breach  of  treaty  stipulations  on  the  part  of  America,  and 
America  complained  of  depredations  on  her  commerce, 
committed  by  France.  Neither  party  perhaps  was  with- 
out some  plausible  ground  of  complaint.  But  while  the 
injuries  of  France  to  America  were  positive,  open,  and 
palpable,  those  of  America  to  France  were  constructive 
merely  and  of  a  negative  character.  * 

Notwithstanding  the  haughty  conduct  of  France,  and 
her  refusal  to  receive  Mr.  Pinckney,  President  Adams 
soon  after  being  placed  at  the  head  of  the  government, 

*  A  writer  in  the  North  American  Review  for  July,  1834,  concedes  it  to 
be  at  least  a  verj'  doubtful  question  whether  we  were  not  actually  bound 
by  the  treaty  to  take  part  with  France  in  her  lievolutionaiy  wars,  unless 
we  could  obtain  her  consent  to  our  neutrality.  Hamilton,  and  the  other 
advocates  of  a  neutnU  policy,  admitted  that  the  alliance  by  the  treaty  of 
1778  was  a  permanent  alliance— rf^":*  a  present  et  pour  U^ujours — but  it  was 
contended  that  such  an  alliance  could  only  be  construed  to  apply  to  a  de- 
fensive war.  and  that  the  existing  war  on  the  part  of  France  was  an  offe/mte 
one.  Neither  of  thCvSe  positions,  however,  se<im  to  be  strictly  correct; 
certainly  not  the  latter,  for  if  ever  there  was  a  defensive  war  it  was  that 
into  which  the  French  Republic  was  forced  in  1792.  In  regard  to  the 
former  of  these  positions,  it  may  be  said  that,  if  the  treaty  did  create  such 
obligation,  it  was  released  by  the  positive  declaration  of  the  French  Gov- 
ernment, communicated  through  its  minister  Genet  on  his  arrival  in  this 
country,  who  declared  that  the  Republic  did  not  expect  the  Unitcnl  States 
to  engage  with  it  in  actual  hostilities.  The  French  minister.  Talle}THnd, 
mentions  this  fact  in  one  of  his  communications  to  Pinckney,  Marshall  and 
Gerry.  ' '  The  Republic  was  hardly  constttuted, "  he  says,  * '  when  a  minister 
was  sent  to  Philadelphia,  whose  fi^^st  act  was  to  declare  to  the  United  States, 
that  they  would  not  be  pressed  to  execute  the  defensive  clauses  of  the  treaty 
of  Alliances,  although  the  circumstances  in  the  least  equivocal  manner  ex- 
hibited the  casus  fu (ft riit." — S:e  American  State  Fayters. 
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Letermined  to  make  another  attempt  to  restore  the 
imicable  relations  which  had  existed  between  that  Re- 
)ublic  and  America,  and  to  make  "a  fresh  attempt  at 
legociation  on  terms  compatible  with  the  rights,  duties, 
nterests,  and  honor  of  the  nation."  Mr.  Adams  desired 
feflTerson  to  accept  this  mission,  who  declined.  Failing 
n  this,  it  was  his  intention  to  appoint  Madison,  with 
afamilton  as  his  colleague.  But  upon  merely  mentioning 
;lie  name  of  Madison  to  one  of  his  Cabinet,  he  found,  he 
jays,  that  *'it  excited  a  profound  gloom  and  solemn 
30untenance,"  which  after  some  time  broke  out  in  "Mr. 
President,  we  are  willing  to  resign."  *  Fearing  that 
Madison,  if  nominated,  would  encounter  a  veto  from  the 
Senate,  he  abandoned  the  idea  of  appointing  him,  and 
with  him  Hamilton  also. 

Still  adhering  to  his  design  of  appointing  some  gentle- 
man from  the  Republican  party  on  this  important  mis- 
sion, Mr.  Adams,  in  opposition  to  the  wishes  of  his 
Cabinet,  but  with  that  spirit  of  independence  and  self- 
reliance  which  marked  all  his  actions,  named  Mr.  Gerry, 
who,  after  some  hesitation,  consented  to  accei)t  the  ap- 
pointment, with  General  Pinckney  and  Marshall  for  his 
colleagues. 

It  was  with  great  reluctance  that  Marshall  entered  upon 
this  important  duty.  He  had  a  short  time  before  declined 
the  appointment  of  sole  minister  to  France,  having  de- 
termined to  remain  for  the  future  entirely  in  his  profes- 
sion, and  he  thought,  he  says,  that  determination  un- 
alterable. His  situation  at  the  bar  appeared  to  him  more 
independent  and  not  less  honorable  than  any  other,  and 
his  preference  for  it  was  decided.  But  public  considera- 
tions and  a  high  sense  of  duty  finally  overcame  his 
scruples  and  he  concluded  to  accept  the  appointment. 

The  history  of  this  mission  is  one  of  the  most  singular 
that  is  anywhere  recorded  in  the  annals  of  diplomacy. 
The  envoys  met  in  Paris  on  the  4tli  of  October,  1797.  f 

•  See  Correspondence  of  President  Adams. 

t  On  their  very  entry  into  Paris  the  envoys  were  besieged,  and  obliged  to 
pay  the  customary  tribute.     "The  morning  after  my  arrival,"  says  Mr. 
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It  was  a  moment  peculiarly  inauspicious  for  the  success 
of  their  mission.  The  Republic  had  vanquished  its  ene- 
mies on  every  side.  Spain,  Portugal,  and  Holland  had 
successively  yielded.  Italy  lay  prostrate  at  the  feet  of 
the  conqueror ;  and  Bonaparte  had  forced  the  Emperor 
of  Austria  into  the  celebrated  treaty  of  Campo  Formia. 
The  Directory  had  reached  the  zenith  of  its  pride  and 
arrogance ;  and  its  haughty  temper  had  been  already 
manifested  toward  America,  in  such  a  manner  as  to  leave 
but  slight  hopes  of  a  successful  and  honorable  negotia- 
tion. The  dispatches  of  the  envoys  disclose  a  most  revolt- 
ing picture  of  the  shameless  intrigues  and  corruptions  of 
French  diplomacy,  under  the  auspices  of  the  Directory, 
guided  by  the  subtle  genius  of  that  master  of  the  art, 
Talleyrand.  The  Americans  were  informed,  not  oflScially, 
and  not  even  responsibly,  that  the  Directory  were  exas- 
peratied  at  some  part  of  the  President's  speech -at  the 
opening  of  Congress,  and  that  they  would  not  probably 
have  a  public  audience  until  their  negotiaiion  was 
finished;  and  that,  in  order  to  soothe  the  irritable 
temper  of  the  Directory,  and  pave  the  way  to  a  negotia- 
tion, two  things  were  necessary — first  to  propose  a  loan 
bv  the  United  States  of  some  millions  of  dollars  for  the 
French  treasury,  and  secondly  ''in  compliance  *  with 
diplomatic  usage''  address  themselves  to  the  ''private 
gratification  of  certain  high  officers  of  government"  by 
paying,  as  a  sort  of  corruption  fund,  the  sum  of  fifty 
thousand  pounds  sterling.  Without  pursuing  the  intri- 
cacies of  this  semi-official  negotiation,  if  such  it  may  be 
called,  suffice  it  to  sav  the  Americans  refused  the  tribute. 
The  consequence  was  that  they  were  never  officially  re- 
Gerry,  *'  I  was  waited  upou  1)V  the  -musicians  of  ihe  Exiicutives,  and  the  next 
day  by  a  deputation  of  PoissifnJs,  or  lishwomen,  for  presents."  These  inter- 
esting deputations  expected  tifteen  or  twenty  guineas,  wliich  each  of  the 
envoys,  according  to  custom,  was  obliged  to  give.  Mr.  Gerry,  it  seems, 
negociated  with  the  Poiasards  through  the  secretary  of  the  legation.  Major 
Rutledge,  and  thusescai)ed  their  kind  caresses;  but  Marshall  and  Pmckney 
were  not  so  fortunate:—"  When  the  ladies,"  adds  Mr.  Gerry,  "get  sight  of 
a  minister,  as  they  did  of  my  colleagues,  they  smother  him  with  their  delicate 
kiases." 
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jeived ;  that  they  remained  six  months  in  Paris,  not 
merely  unaccredited,  but  exposed  to  personal  and  official 
mortifications  of  the  most  humiliating  kind ;  and  were 
finally  obliged  to  return,  without  effecting  the  object 
)f  their  mission,  and  even  without  the  common  courtesy 
3f  an  official  discussion  of  it.  * 

Faithful  to  their  trust,  and  resolved  to  leave  no  means 
untried  to  accomplish  their  object,  the  envoys  remained 
at  their  post  under  all  tliese  discouragements  and  diffi- 
sulties.  On  the  17th  of  January  they  addressed  the  gov- 
3mment  through  the  Minister  for  Foreign  Affairs  in  a 
voluminous  and  elaborate  paper,  which  contained  a  full 
statement  and  defence  of  the  American  policy  with  re- 
gard to  France.  This  masterly  communication  is  found 
a^mong  the  published  American  State  Papers,  t  It  needs 
to  be  closely  and  carefully  read  in  order  to  be  fully  appre- 
ciated. It  was  draughted  by  Gen.  Marshall,  and  without 
ioubt  will  compare  favoi-ably  with  the  ablest  diplomatic 
cjorrespondence  in  the  American  ai-chives.  The  author 
of  the  life  of  Gerry  claims  for  that  gentleman  the  credit 
of  the  revision  of  this  admirable  State  paper,  particularly, 
he  says,  in  regai'd  to  its  style  and  manner,  and  in  giving 
it  that  ^'softening  and  courteous  fonn  of  address,'* 
which  everywhere  pervades  it.  However  this  may  be — 
and  the  claim  is  perhaps  well  founded — one  tiling  is  cer- 
tain, that  the  style  and  manner,  admirable  though  these 
are,  may  be  considered  as  the  least  of  its  merits.  In  its 
matter,  and  the  substance  of  its  argument — clear  and 
luminous  in  its  statement,  strong  in  its  solid,  manly 
sense,  and  impregnable  in  its  logic — is  found  its  main 
title  to  our  admiration.  It  exhausts  the  whole  sub- 
ject in  controversy  ;  nothing  more  apparently  remains  to 
be  said,  and  at  its  close  one  is  at  a  loss  to  know  or  con- 
jecture what  kind  of  j^lausible  case  can  possibly  be  made 
out  in  reply,  even  by  the  astute  and  subtle  intellect  of  a 
Talleyrand. 

•See  Austin's  Life  of  Gcny,  for  a  full  and  impartial  account  of  this 
mission, 
t  Stato-Papers  from  1797  to  1801.  pp.  219  to  260. 
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To  this  communication  no  immediate  reply  was  made. 
The  envoys  still  remained  unrecognized,  issolated,  cut 
oflf  from  all  communication  with  the  government  except 
that  arising  from  the  occasional  and  unofficial  visits  of 
Mr.  Gerry  to  Talleyrand,  and  interviews  with  certain 
nameless  and  mysterious  intriguers,  who  had  apparently 
been  commissioned  to  sound  the  American  Ministers  and 
bring  them  to  terms.  On  the  19th  of  February  they 
sent  to  Talleyrand  desiring  to  know  if  he  had  any  com- 
munication to  make  in  consequence  of  their  letter  of  the 
17th  of  the  previous  month.  The  minister  replied  that 
he  had  no  answer  to  make  ;  the  Directory  had  taken  no 
order  on  the  subject — when  they  did  he  would  inform 
the  envoys  of  it.  Soon  after  they  again  wrote  to  Talley- 
rand soliciting  a  j^ersonal  interview.  He  appointed  the 
2d  of  March,  at  which  time  they  waited  upon  him.  and 
were  received  in  a  private  and  unofficial  capacity.  At 
this  interview  and  another  which  took  place  a  few  days 
later,  the  French  minister  disclosed  very  clearly  the  in- 
tentions of  his  government,  and  gave  the  envoys  to  under- 
stand in  a  manner  not  to  be  mistaken,  that  a  peace- 
offering  to  the  wounded  feelings  of  the  Directory  was 
necessary  in  the  shape  of  a  loan,  as  a  preliminary  to 
negotiation.  To  this  proj^osition  the  envoys  unanimously 
refused  to  accede.  Talleyrand  then  modified  his  prop- 
osition to  the  effect  that  the  loan,  instead  of  being  im- 
mediately advanced,  either  directly,  or  l)y  the  purchase 
of  Dutch  rescriptions  which  the  Directory  then  happened 
to  have  on  hand,  should  be  contracted  payable  after  the 
war,  and  in  supplies  at  St.  Domingo.  On  this  proposi- 
tion it  is  understood  a  difference  of  opinion  arose  among 
the  envoys.  Marshall  and  Pinckney  absolutely  rejected 
it,  and  declined  considering  the  proposal  in  any  form ; 
Mr.  Gerry  did  not  deem  it,  in  this  modified  form,  wholly 
inadmissible  as  the  basis  of  a  treaty  ad  referendum^  re- 
serving to  himself  the  right  of  a  decision  on  the  whole 
matter  when  a  decision  should  be  eventually  necessary.* 

*  2  Austin's  Life  of  Gerry,  p.  219.     Mr.  Austin  explains  and  ^efends  the 
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This  circumstance  furnished  an  occasion  to  Talleyrand 
for  the  employment  of  one  of  his  characteristic  strokes 
of  policy.  He  attempted  to  separate  the  American  en- 
voys and  to  open  negotiations  with  that  '*one  of  the 
three  whose  opinions,  presumed  to  be  more  impartial, 
promise,  in  the  course  of  the  exj^lanations,  more  of  that 
reciprocal  confidence  {plus  de  cette  conflance  reciproqU'e) 
which  is  indispensable."  This  proposition  was  made  in 
a  letter  from  the  French  minister  under  date^  of  March 
18th,  in  which  he  replies  at  length  to  the  communication 
of  the  American  envoys,  and  with  much  ingenuity  and 
no  little  jplausibility  of  argument  states  the  French  side 
of  the  question.* 

It  was  now  evident  that  all  hopes  of  the  successful  re- 
sult of  the  mission  were  at  an  end.  Talleyrand' s  proposi- 
tion of  opening  a  negotiation  ^vith  Mr.  Gerry  alone  was  of 
course  promptly  declined.  The  envoys,  however,  deemed 
it  their  duty  to  reply  to  his  communication,  which  they 
did  on  the  third  of  April  in  a  letter  drafted  by  General 
Marshall,  and  signed  by  all  three  of  the  envoys,  t  This 
calm,  temperate  and  dignified  reply  fully  equals  in  all 
resi)ects  the  original  communication  of  the  17th  of  Jan- 
uary, and  fully  merits  the  warm  eulogy  which  it  receives 
at  the  hands  of  the  biographer  of  Mr.  Gerry.  In  clear 
and  forcible  language,  with  firmness,  frankness,  and 
plainness  suited  to  the  character  of  the  United  States, 
it  meets,  answers,  refutes,  every  topic  in  succession 
which  was  contained  in  the  minister  s  letter.  It  denies 
his  accusations,  it  corrects  his  misstatements,  it  over- 
turns his  arguments,  and  presents  another  splendid  in- 
stance of  the  powerful  defence  which  integrity,  and  tal- 
ents, and  learning  are  capable  of  making  for  the  injured 
rights  of  the  country.:}: 

The  letter  closed  with  the  request  that  if  the  Directory 


opinions  and  conduct  of  Mr.  Gerry  on  this  subject;  particularly  against  tlie 
severe  and  unjust  censures  of  the  Secretary  of  State. 

♦  American  State  Papers  1707  to  1801,  pp.  270  to  278. 

t  American  State  Papers,  from  1797  to  1801,  pp.  278  to  304. 

X  Life  of  Gerry,  Vol.  II,  p.  225. 
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should  be  pleased  to  order  passj)orts  for  the  whole  or  any 
of  them,  such  jDassj^orts  would  be  accompanied  with  let- 
ters of  safe  conduct,  etc.  On  the  same  day  Mr.  Gerry 
received  a  note  from  Talleymnd  inviting  him  to  resume 
their  '* reciprocal  communications,''  on  the  supposition, 
as  the  minister  remarks,  ''that  Messrs.  Marshall  and 
Pinckney  have  thought  it  useful  and  proper,  in  conse- 
quence of  the  intimations  given,  etc.,  to  quit  the  terri- 
tories of  the  Republic.''  Thus  these  two  gentlemen 
received,  as  President  Adams  expresses  it,  their  conge. 
Mr.  Gerrj^  though  he  remained  in  France  after  the  de- 
pai'ture  of  Marshall  and  Pinckney,  promptly  rejected  all 
proiKDsitions  to  proceed  to  a  separate  negotiation,  main- 
taining, contrary  to  the  opinion  of  Talleyrand,  that  his 
whole  powers  ceased  with  the  departure  of  his  colleagues. 

So  terminated  this  inglorious,  this  unfortunate  mission. 
"History,"  says  Marshall,  ''will  scarcely  furnish  the  ex- 
ample of  a  nation,  not  absolutely  degraded,  which  has 
received  from  a  foreign  i^ower  such  open  contumely  and 
undisguised  insult,  as  were,  on  this  occasion,  suffered  by 
the  United  States  in  the  persons  of  their  ministers.''* 

After  divers  jjerplexing  embarrassments,  j^assports 
were  at  length  received  about  the  12th  of  April,  and 
General  Marshall  immediately  prepared  to  return  to  the 
United  Slates.  A  difficulty  occurred  in  his  obtaining  a 
letter  of  safe  conduct  for  the  vessel  in  which  he  proposed 
to  embark,  which  induced  him  to  express  a  design,  in 
case  it  was  refused,  of  returning  through  England.  The 
same  coniidential  agent  of  Mons.  Talleyrand,  with  whom 
Marshall  had  formerlv  conversed,  said  to  him  on  learn- 
ing  this,  that  it  would  give  great  offence  to  the  govern- 
ment of  France  :  and  further,  that  if  he  should  do  so,  it 
would  be  immediately  published  by  the  government  that 
he  had  gone  to  England  to  receive  the  wages  he  had 
earned  by  breaking  off  the  treaty  with  France  !  There 
were  men  in  France,  it  seems,  who  could  actually  be 
made  to  believe  that  Marshall  and  Pinckney,  in  refusing 


♦  Life  of  AVasliiugluu,  427, 
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to  compromise  the  honor  of  their  country  by  yielding  to 
the  grasping  cupidity  of  the  Republic,  were  the  paid  sti- 
pendiaries of  a  foreign  power  !  It  is  not  to  be  supj^osed 
that  tlie  threat  would  have  deterred  the  American 
minister  from  his  design  of  returning  by  way  of  Eng- 
land ;  but  the  receipt  of  his  letter  of  safe  conduct  soon 
after  removed  the  necessity  of  putting  aHy  such  design 
into  execution  ;  and  shaking  the  dust  of  Paris  from  his 
leet,  he  embarked  from  France  on  the  16th  of  April, 
1798,  for  his  native  country. 

The  high  reputation  of  Marshall  suffered  no  diminution 
by  reason  of  the  inglorious  teiinination  of  this  mission. 
On  the  contrary  his  conduct  was  everywhere  commended 
and  ai^plaaded.  On  the  17th  of  June,  1798,  he  arrived 
at  New  York,  where  he  was  received  with  the  highest 
marks  of  resi)ect. ,  His  entrance  into  Philadelphia,  two 
days  afterwards,  had  the  eclat  of  a  triumph.  Escorted 
by  the  military  from  Frankford  to  the  city,  he  found 
himself,  on  his  arrival,  surrounded  by  crowds  of  citizens 
anxious  to  testify  their  veneration  and  gratitude.  Public 
addresses  were  made  to  him,  breathing  sentiments  of  the 
liveliest  affection  and  respect.  A  i)ublic  dinner  was  given 
to  him  by  members  of  both  houses  of  Congress,  ''as  an 
evidence  of  affection  for  his  person,  and  of  their  grateful 
approbation  of  the  jmtriotic^  firmness  with  which  he  sus- 
tained the  dignity  of  his  country  in  his  important  mis- 
sion,'' and  the  country  at  large  responded  with  one  voice 
to  the  sentiment  pronounced  at  this  celebration ;  "Mil- 
lions for  defence,  but  not  a  cent  for  tril)ute."^ 

It  appeared  to  Marshall  that  the  period  had  now  arrived 
when  he  would  be  able  to  realize  the  ol)ject  of  his  wannest 
aspii'ations,  by  devoting  his  time  and  talents  exclusively 
to  the  i)ractice  of  that  noble  profession  to  which  he  w^as 
so  ardently  attached.  Solicited  to  become  a  candidate 
for  Congress,  he  promj)tly  declined,  and  soon  found 
himself  again  immersed  in  causes,  and  surrounded  by 
his  old  clients.     But  it  seemed  his  ^fortune  never  to  be 
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able  to  escape  the  demands  of  public  duty.  Diligently 
though  he  labored  to  shun  them,  public  emplpyments 
on  every  side  followed  him,  sought  him  out,  and  pressed 
themselves  upon  him. 

The  circumstances  which  called  Marshall  again  from 
his  profession,  and  which  separated  him  from  it  finally 
and  for  ever,  are  so  peculiar  and  withal  so  full  of  inter- 
est, that  I  cannot  pass  them  by  in  silence.  He  had  been 
invited  by  Washington  to  spend  a  few  days  at  Mount 
Vernon,  in  company  with  Bushrod  Washington,  a 
nephew  of  the  General.  Soon  after  their  arrival  the 
General  communicated  to  his  guests  the  main  object  of 
his  invitation.  It  was  to  urge  both  of  them  to  enter 
public  life,  and  become  candidates  for  Congress.  The 
cause  of  Washington's  solicitude  upon  this  occasion  is 
quite  apparent.  It  was,  as  he  believed,  a  most  critical 
period  in  the  history  of  the  country.  The  final  contest 
between  the  Federal  and  the  Republican  parties  was  at 
hand.  His  confidence,  as  I  have  elsewhere  remarked, 
rested  with  the  fonner ;  the  latter  served  only  to  excite 
his  disgust  and  awaken  his  alarm.  In  the  honest  sin- 
cerity of  his  heart,  he  believed  it  to  be  a  time  when  good 
men  should  come  forward  and  strive  to  arrest  what  he 
regarded  as  the  downward  tendency  of  society  and  gov- 
ernment, whose  future  filled  him  with  the  most  gloomy 
forebodings.  There  is  a  sad  and  touching  interest  awak- 
ened by  these  last  thoughts  and  actions  of  the  great  man, 
whose  mind,  full  of  gloomy  apprehensions,  was  keenly 
alive  to  unfounded  suspicions  of  evil ;  whose  vision, 
darkened  by  unsubstantial  shadows,  was  unable  to  pene- 
ti'ate  the  veil  which  concealed  the  brilliant  scenes  of  the 
future.  To  him  it  was  not  permitted,  as  to  the  chosen 
leader  of  Isreal  from  Pisgali's  top,  to  see,  though  he 
might  not  lioj^e  to  enter ^  that  promised  land,  destined  to 
be  the  future  inheritance  of  his  i)eoi)le. 

These  dark  ai)prehesions  and  forebodings  moved 
Washington  to  an  earnest  and  x)ressing  effort  to  induce 
such  men  as  Marshall  and  Bushrod  Washington  to  enter 
the  public  service  for  the  purpose  of  attempting   to  ar- 
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rest  the  swelling  tide  of  evil.  I  have  at  this  moment 
before  me  one  of  his  autograph  letters,  written  about  the 
same  period — the  last  year  of  his  life — on  the  same  sub- 
ject to  Patrick  Henry.  It  is  marked  in  the  margin  ' '  con- 
fidential," and  exhibits  in  every  line  and  letter — in  every 
character  of  that  methodical  and  somewhat  formal,  but 
clear,  and  bold  handwriting,  unmistakeable  evidence  of 
authenticity. 

"  It  would  be  a  waste  of  time,"  he  says,  '*to  attempt 
to  bring  to  the  view  of  a  person  of  your  observation  and 
discernment,  the  endeavors  of  a  certain  faction  among 
us,  to  disquiet  the  public  mind  with  unfounded  alarms  ; 
to  arraign  every  act  of  the  administration ;  to  set  the 
people  at  variance  with  their  government ;  and  to  em- 
barrass all  its  measures.  Equally  useless  would  it  be  to 
predict  what  must  be  the  inevitable  consequence  of  such 
policy  if  it  cannot  be  arrested."  The  writer  then  pro- 
ceeds to  descant  upon  the  gloomy  prospects  of  tlie  coun- 
try, and  to  lament  the  fact  that  ''the  most  respectable 
and  best  qualified  characters  among  us  will  not  come 
forw^ard"  in  the  public  service.  "Vain  will  it  be,"  he 
continues,  "to  look  for  peace  and  happiness,  or  for  the 
security  of  liberty  or  property,  if  civil  discord  should 
ensue  ;  and  what  else  can  result  from  the  policy  of  those 
among  us,  who,  by  all  the  means  in  their  power,  are 
driving  matters  to  extremity,  if  they  cannot  be  counter- 
acted effectually  (  The  views  of  men  can  only  be  known 
or  guessed  at  by  their  words  or  actions.  Can  those  of 
the  lenders  of  opposition  be  mistaken  then  if  judged  by 
this  rule  ?  That  they  are  followed  by  numbers  who  are 
acquainted  with  their  designs,  and  suspect  as  little  the 
tendency  of  their  jmnciples,  I  am  fully  pursuaded.  But 
if  their  conduct  is  viewed  with  indiiference — if  there  is 
activity  and  misrei)resentation  on  one  side,  and  supine- 
ness  on  the  other,  their  numbers  accumulated  by  iiitrit^u- 
ing  and  discontented  foi-eigners,  under  pr()scrii>tion,  who 
w^ere  at  war  with  their  own  government,  and  the  greater 
part  of  them  with  all  governments,  their  numbers  will 
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increase,  and  nothing  short  of  Omniscience  can  foretell 
the  consequences."  * 

These  serious  arguments  were  now  urged  upon  Mar- 
shall and  Bushrod  Washington.  The  conference,  we 
are  told,  was  earnest,  and  full  of  mutual'  confidence. 
The  latter  gentleman  readily  yielded  to  the  persuasions 
of  his  uncle,  but  the  former  hesitated,  on  the  ground  of 
his  situation  and  the  necessity  of  attending  to  his  private 
affairs.  Washington  combatted  these  views,  and  in- 
sisted upon  the  higher  duty  of  every  good  citizen  to  sac- 
rifice his  inclinations  and  interests,  and  if  needs  l)e,  to 
sacrifice  himself  also  on  the  altar  of  his  country's  wel- 
fare. To  these  persuasions  Marshall  finally  yielded— 
who  could  resist  such  an  api)eal  ? — and  consented  to  be- 
come a  candidate  for  Congress.  After  a  sharp  contest 
he  was  elected,  and  took  his  seat  in  that  body  in  Decem- 
ber, 1799.  In  the  meantime  President  Adams  tendered 
him  a  place  on  the  bench  of  the  Supreme  Court,  vacant 
by  the  death  of  Judge  Iredell,  which  he  promtly  declined. 

The  elections  had  been  eminently  favorable  to  the 
Federalists.  They  had  a  clear  majority  of  twenty  in  the 
House  of  Representatives ;  still  they  were  not  able  to 
carry  any  strong  measure  during  the  session,  for  the  rea- 
son, perhaps,  alleged  by  Jefferson,  namely,  that  '*many 
of  them  were  new  and  moderate  men,  and  soon  saw  the 
true  character  of  the  party  to  which  they  had  been  well 
disposed,  at  a  distance. "t  Of  these  ''new  and  mode- 
rate"' men,  Marshall  was  confessedly  the  leader.  It  is 
quite  clear,  that  though  politically  classed  as  Federal- 
ists, they  were  not,  in  the  language  of  the  present  day, 
regarded  as  '^  reliable,''  by  the  partisans  of  the  cabinet 
and  the  advocates  of  strong  measures.  This  will  ap])ear 
by  the  following  passage  from  a  letter  of  Wolcott,  written 
about  the  time  the  session  commenced.     To  the  Con- 

*  Mr.  Henry  responded  to  this  earnest  appeal,  by  olTering  hini.self  as  a 
candidate;  for  tlie  State  Lei^islatnre,  to  which  he  was  elected.  The  letter 
from  which  the  above  extract  is  taken,  is  pnblished  among  Sparks'  Collec- 
tion of  the  writings  of  Washington. 

t  Jefferson's  AVritings,  Vol.  HI,  p.  4;i0. 
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necticxit  secretary,  it  seems,  tlie  mind  of  the  great  Vir- 
ginia lawyer  was  not  cast  in  a  mould  large  enough,  and 
comprehensive  enough  to  enable  him  to  gmsp  the  full 
merits  of  the  Hamiltonian  policy. 

"A  number  of  distinguished  men,"  he  says,  "appear 
from  the  southward,  who  are  not  pledged  by  any  act  to 
support  the  system  of  the  last  Congress  ;  these  men  will 
pay  great  respect  to  the  opinions  of  General  Marshall ; 
he  is,  doubtless,  a  man  of  virtue  and  distinguished  tal- 
ents, but  he  will  think  much  of  the  State  of  Virginia, 
and  is  too  much  disj^osed  to  govern  the  world  according 
to  rules  of  logic ;  he  will  read  and  expound  the  Consti- 
tution, as  if  it  were  a  penal  statute,  and  will  sometimes 
be  eTnbarrassed  with  doubts^  of  wliich  his  friends  will 
not  perceire  the  importance,-^* 

These  apprehensions  of  the  Secretary  were  realised 
during  the  session. f    It  has  been  truly  said  of  Marshall, 


♦  Oliver  Wolcott  to  Fisher  Ames.     December  29th,  1799. 

t  Mr.  Adams'  discarded  Secretary  of  War,  McIIcnry,  some  months  later 
when  Marshall  had  become  Secretary  of  State,  even  doubted  his  fidelity  to 
to  Federal  principles.  In  a  letter  to  Wolcott,  under  date  of  November  9th, 
1800,  he  says: — **  I  have  been  told  Mr.  Marshall  has  siguilied  that  he  does 
not  mean  to  resign  in  the  event  of  Mr.  Jefferson  being  elected  Pn'sident 
but  to  wait  most  patiently  the  development  of  his  politio.  Will  there,  my 
friend,  be  so  great  an  antipathy  between  the  politics  of  these  two  gentle- 
men, that  one  of  them  must  tlv  off  from  the  other?  "  AVolcott  hastens  to 
reassiuti  his  friend  on  the  point: — "The  opposition  of  sentiment"  between 
Jefferson  and  3Iarshall,  he  says,  aj/jMurii  to  be  decided,  and  he  beli(;ves  to 
be  unchangeable.— 2  Gibf^  Wofc^fft,  445,  448. 

Upon  this  point,  however,  3Iarshall  Is  himself  tlu?  best  authority.  "So 
political  considemtions,"  he  says,  in  a  private  letter  to  Hamilton,  written 
soon  after  this  time,  and  whih?  the  prosidt-ntial  contest  was  pending,  and 
the  hard  option  was  thrown  cm  the  Federalists  to  choose  between  JetTerson 
or  Burr: — "No  political  considerations  could  induce  me  to  be  the  Secretary' 
of  State  while  there  was  a  President,  whose  political  syst<  in  I  believed  to  be 
at  variance  with  my  own."  His  prejudices  against  .TelTerson  were  so  d<.'eply 
rooted  and  inveterate,  that  he  even  preferred  Hurr.  until  convinced  by  the 
persevering  and  passionate  appeals  of  Hamilton  to  the  coiitnirv.  Still,  he 
said,  he  could  not  aid  3Ir.  Jefferson  lest  it  niiglit  be  suspected  that  a  desire 
to  Ik'  well  with  the  succ<»ssful  candidate,  had  in  sonu^  dt'LTee  governed  his 
conduct.  He  regarded  him  as  a  man  who  would  '*  embody  liiniself  with 
the  House  of  Representatives."  "By  weakening  tlie  otliee  <it  President," 
he  goes  on  to  remark,   "he  will  increase  bis  personal  power.     He  will 
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[is  course  in  Congress  was  governed  solely  by  his 

>nvictions  of  right ;  that  if  he  was  a  party  man  he 

by  position,  and  not  from  tamper  or  partial  views ; 

fliat  he  drew  from  his  own  convictions  even  that 

li  went  to  sustain  the  efforts  and  to  augment  the  re- 

^es  of  his  party.     Nor  was  he  incapable,  when  the 

ites  of  his  own  independent  judgment  required  it,  to 

Iw  off  party  ti-ammels,  and  stand  aside  from  i)arty 

relations.      Thus  upon  a  resoltition  to  repeal  the 

loxious  section  of  the  Sedition  Law^  passed  at  the  pre- 

lus  session,  his  name  is  found  recorded  in  the  affirma- 

^e,  while  the  names  of  all  those  with  whom  he  generally 

^ted  are  on  the  other  side. 

Marshall  was  placed  at  the  head  of  the  committee  ap- 
lointed  to  prepare  an  answer  to  the  President's  speech ; 
md  he  participated,  inlluentially,  hi  all  the  more  im- 
portant discussions  and  measures  of  Congress  daring  the 
[session.  These  measures  are  a  part  of  the  general  history 
of  the  times  which  it  would  be  improper  in  this  place  to 
review.  One  of  them,  however,  is  too  notable,  and  too 
intimately  connected  with  the  fame  of  the  Chief-Justice, 
to  be  passed  over  in  silence.  I  allude  to  the  famous 
del)ate  upon  the  resolutions  of  Edward  Livingston  cen- 
suring the  President  for  his  conduct  relative  to  the  extra- 
dition of  Tliomas  Nash,  otherwise  called  Jonathan  Rob- 
bins.  Nash  was  accused  of  pinicy  and  murder  on  board 
a  British  naticmal  vessel  at  sea,  and  though  claiming  to 
be  an  American  citizen,  was,  on  proof  of  the  offence  satis- 
fa(*tory  to  the  Court,  suiTendered  to  the  British  authori- 


diminish  his  responsibility,  sap  tlie  fundamentHl  principles  of  the  Govern- 
ment, and  becomi*  the  leader  of  that  party  which  is  about  to  constitute  the 
majority  in  the  Le«ritlature.  The  morals  of  the  author  of  the  letter  to 
Mazzei  cannot  be  ])ure." — Ijetter  to  ILimiUon.     6  IIamilton*s  Works,  502. 

These  early  prejudices  were  increased  by  subsequent  dilTcrences  and  con- 
flicts of  ojnnion,  until  they  resulted,  after  Burr's  trial,  in  a  final  cessation 
of  all  personal  intercourse  between  these  two  gentleman;  a  course  of  con- 
duct in  which,  as  1  am  informed  by  a  venerable  gentleman  now  living,  and 
then  at  the  bar,*  the  example  of  Marshall  was  followed  by  two  or  three  of 
his  brethren  on  the  bench. 

*  General  Walter  Jones. 
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■ 

ties  by  the  District  Court  of  South  Carolina,  at  the  desire 
and  request  of  the  President,  and  was  subsequently 
executed.  Livingston's  resolutions,  which  were  intro- 
duced on  the  21st  of  February,  declared  the  case  to  be 
one  exclusively  of  judicial  inquiry,  and  that  the  decision 
by  the  President  of  the  question  whether  the  casus 
faderis  had  arisen,  and  his  directions  to  Judge  Bee, 
were  ''a  dangerous  interference  of  the  executive  with 
judicial  decisions,"  and  that  the  compliance  of  the  Judge 
was  ''a  sacrifice  of  the  constitutional  independence  of 
the  judicial  power  and  exposes  the  administrntion  thereof 
to  suspicion  and  reproach." 

These  strong  resolutions  of  censure,  arousing,  as  may 
well  be  supposed,  the  warmest  ])arty  and  political  feel- 
ings, excited  one  of  the  most  animated  and  powerful 
debates  which  ever  arose  in  the  halls  of  the  American 
Congress.  The  whole  talent  of  the  house— 7and  it  was  a 
house  distinguished  even  among  the  early  American 
Congresses  for  its  splendid  ability,  genius,  eloquence, 
Btatesmanship — was  drawn  out  in  this  magnificent  de- 
bate. On  (me  side  stood  Edward  Livingston,  Gallatin, 
Macon,  Nicholas;  on  the  other,  Otis,  Bayard,  Harper, 
Dana,  Lee,  Rutledge,  and  last,  and  greatest  of  all  in  the 
massive  strength  of  his  intellect,  and  the  in*esistible 
power  of  his  faculties,  John  Marshall,  of  Virginia. 

On  the  6th  of  March,  General  Marshall  took  the  fioor, 
and  in  reply  to  Livingston  and  others  delivered  that 
elaborate  and  triumphant  argument  which,  in  the  lan- 
guage of  Judge  Story,  settled  then  and  foi'  ever  the 
points  of  national  law  upon  which  the  controversy 
hinged.*  It  was,  says  the  same  high  authority,  one  of 
the  most  consummate  juridicial  arguments  which  was 
ever  pronounced  in  the  halls  of  legislation ;  and,  like 
Lord  Mansfield's  answer  to  the  Prussian  Memorial,  it 
wa.s  reponse  sans  replique — an  answer  so  irresistible  that 

*  Tins  celebrated  si)eeeh  was  written  out  by  Marshall,  aud  published  in 
full.  It  may  Ik*  found  in  a  note  to  Bee's*  Reports,  200:  also  in  Appj*ndix  to 
the  fifth  volume  of  Wheaton's  Reports,  aud  in  Wharton's  State  Trial8» 
p.  443. 
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it  admitted  of  no  reply.*    A  careful  perusal  of  this  cele- 
brated speech  will  satisfy  the  professional  reader  that 
this  waiin  eulogy  is  not  exaggerated,  especially  if  we 
regard  the  speech  in  the  light  of  a  great  legal  and  consti- 
tutional argument.     The  lucid  order  of  its  topics,  the 
profoundness  of  its  logic,  the  extent  of  its  research,  and 
the  force  of  its  illustration,  are  indeed  unsurpassed,  nay, 
unrivalled.     But  it  is  as  a  constitutional  and  legal  argu- 
ment alone  that  it  is  calculated  to  strike  the  attention  of 
the  reader.     It  has  no  pretensions  to  eloquence  or  the 
graces  of  rhetoric — there  are  no  striking  antitheses  to  be 
found  in  it,  no  bold  figures,  no  rich  flow  of  diction,  no 
copious  fullness  of  expression,  no  play  of  the  fancy,  no 
warm  gush  of  the  imagination  and  the  feelings.     All  is 
an  eflfort  of  pure  ratiocination — of  calm,   intellectual 
strength— clear,  cold,  transparent  as  the  limpid  ice  be- 
neath which  glide  swiftly  and  silently  the  deep  and  un- 
fathomable waters  of  the  stream.    In  the  simplicity,  and 
order,  and  strength  of  its  argument,  it  is  not  unlike  some 
of  those  judicial  opinions  which  its  author  subsequently 
pronounced  from  the  bench ;  indeed,  it  appears  to  be 
precisely  such  an  argument  as  the  Chief- Justice  ten  years 
later  would  have  written  out  after  the  topic  had  been 
thoroughly  discussed  before  him  and  illustrated  by  a  full 
display  of  forensic  learning  and  eloquence.     According 
to  the  tradition  of  the  time,  it  is  said,  that  a  celebrated 
statesman,  tli^n  in  Congress,  being  requested  to  answer 
this  speech,  excused  himself  on  the  ground  that  he 
deemed  it  unanswerable.  +    It  appears  from  the  report  of 
the  debate  that  Mr.  Nicholas,  of  Virginia,  was  somewhat 
bolder,  for  he  certainly  did  reply  to  Marshall,  as  the 
record  shows.     The  question  was  then  taken,  and  the 
resolutions  lost  by  a  majority  of  twenty-six ;  some  of 
the  opposition  members  voting  against  them. 

*  Evfu  Jeffcr8on,  so  sparing  in  praise  to  political  opponents,  admits  the 
success  of  Marshall's  effort.  In  a  letter  to  Madison  he  saj^s:  "Livingston, 
Nicholas,  and  Gallatin  distinguished  themselves  on  one  side,  and  Marshall 
greatly  on  the  other." — Jefferson's  Gorrespondcn^t:,  Vol.  Ill,  p.  434. 

t  -^O  Vol.  North  American  Review,  p.  31. 
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This  eflTort  of  Marshall  is  perhaps  the  best  specimen 
that  remains  of  his  jstyle  and  manner  both  of  forensic 
and  legislative  speaking.     From  it  we  may  infer  that  he 
never  was  what  may  be  called  a  great  orator.  •  Tlie  mat- 
ter rather  than  the  manner,  the  snbstance,  and  not  the 
grace  of  oratory  was  the  thing  which  he  mainly  culti- 
vated.     He  had  mxich  of  the  severe  and  unadorned 
simplicity  of  style  which   characterizes   the   speeches 
of  Calhoun,  with  very  little  of  the  copious  and  Cice- 
ronian flow  of  Clay,  and  none  of  that  intense  power 
of  language,  that  gorgeousness  of  expression  in  which 
Webster  was  sometimes  accustomed  to  clothe  a  great 
thought,  throwing  it  out  in  one  of  those  magnificent 
sentences,   which,    once    heard,    haunt    the    mind    for 
years.     Of  his  manner  of  elocution,  and  his  powers 
as  a  public  speaker.  Judge  Story  says :     ''In  regard 
to  eloquence,   if  by  that   be   merely  meant  an  orna- 
mental diction,  splendor  of  style,  impassioned  delivery, 
and  fine  flourishes  of  rhetoric,  it  could  scarcely  be  said 
to  belong  to  his  forensic  address.        *        *        *        * 
But  if  by  eloquence  be  meant  the  power  to  address  other 
men's  minds  in  language  expressive  and  luminous  ;  to 
present  the  proper  topics  of  argument  in  their  just  order 
and  fullness  ;  to  convince  the  underatanding  by  earnest 
and  sententious  appeals  ;  and,  by  the  force  of  reasoning, 
to  disarm  prejudices,  to  subdue  passions,  and  to  dissi- 
pate popular  delusions  ;  if  these  be  the  attributes  of  elo- 
quence, then,  indeed,  few  men  might  more  justly  aspire 
to  such  a  distinction.     I  would  not  claim  for  him  that 
he  possessed  the  power  to  seduce  men's  understandings 
by  persuasive  insinuations  or  honied  accents;   but  I 
affirm  that  he  withdrew  their  understanding  from  the 
potency  of  such  artifices,  so  that  they  fell  lifeless  at  his 
feet ;  telnmque  imbdU  siiw  ictu.     To  liini  may  unhesi- 
tatingly be  applied  the  language  of  Cicero  pronounced 
upon  one  of  the  greatest  lawyers  of  Rome,  that  he  pos- 
sessed a  mastery  of  the  highest  art  of  oratory  ;  the  art  of 
analyzing,  defining,  and  illustniting  a  subject :  sepamt- 
ing  the  true  froni  the  false ;  and  deducing  from  each 
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other  the  appropriate  consequences."  Judge  Story, 
though  he  had  never  heard  Marshall  at  the  bar,  adds 
that  there  were  times  in  his  private  conversation  and 
conferences,  ' '  in  which  he  has  been  roused  by  the  inter- 
est of  the  subject  to  sucli  a  glowing  strain  of  animated 
reasoning,  that  1  am  convinced  that  he  was  no  stmnger 
to  appeals  to  the  heart ;  and  that  when  he  chose  he  could 
call  up  from  the  very  depths  of  the  soul  its  most  power- 
ful feelings."' 

Congress  adjourned  on  the  14th  day  of  May,  bringing 
to  a  close  Marshall's  first  and  onlj^  terra  of  service  in  the 
National  Legislature.  Other  and  still  more  responsible 
duties  now  sought  him  out  and  demanded  his  attention. 
As  a  friend  to  the  administration,  he  was  called  ui)on  to 
give  it  the  most  signal  proofs  of  his  confidence.  The 
breach  between  President  Adams  and  his  ''disjointed 
cabinet,"  as  it  was  called  in  the  newspapers  of  the  day, 
had  become  iiTeconcilable,*  and  immediately  on  the  ad- 
journment of  Congress  the  explosion  came.  McHenry, 
the  Secretary  of  War,  was  the  first  to  retire.  His  place 
was  immediately  filled  by  the  appointment  of  Marshall. 
This  appointment  was  entirely  unexpected ;  the  first 
intimation  received  of  it  being  at  the  Secretary's  office, 
where  be  happened  on  a  matter  of  business  preparatory 
to  returning  to  Virginia.  He  immediately  wi'ote  to  Mr. 
Adams  requesting  him  to  withdraw  the  nomination  ;  but 
before  any  action  was  taken  the  President/ s  rupture  with 
Col.  Pickering  resulted  in  the  dismissal  of  that  gentle- 
man, and  Marshall  was  appointed  Secretaiy  of  State, 
Mr.  Dexter  being  placed  at  the  head  of  the  War  depart- 
ment. 

*  Secretary  "VVolcott,  in  a  letter  written  at  the  commencement  of  the  last 
session,  s^iys  with  much  bitterneas:  "The  President's  mind  is  in  a  state 
which  renders  it  difficult  to  determine  what  pnidence  and  duty  require 
from  those  about  him.  He  considers  Col.  Pickering,  Mr.  McIIenr}'  and 
myself  as  his  enemies;  his  resentments  against  Gen.  Hamilton  are  exct^- 
sive;  he  declares  his  belief  of  the  existence  of  a  British  faction  in  the 
United  States." 

The  reader  is  referred  to  what  was  said  unte,  ]>age  oi:>,  in  regard  to  the 
origin  of  this  misunderstanding  between  the  President  and  his  Cabinet. 
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Wolcott  asserts  that  these  removals  and  appointments 
were  made  by  Mr.  Adams  in  a  moment  of  passion ;  that 
the  Secretaries  were  dissmissed  without  any  previous 
designation  of  their  successors ;  and  that  it  was  for  a 
long  time  uncertain  how  the  vacancies  would  be  filled. 
He  was  of  the  oi)inion  that  Marshall,  having  declined 
the  office  of  Secretary  of  War,  would  decline  also  that 
of  Secretary  of  State,  but  in  this  he  proved  to  be  mis- 
taken. As  a  consistent  friend  of  the  administration, 
particularly  in  its  foreign  policy,  which  the  "British 
faction,''  as  Mr.  Adams  tennedit,  so  warmly  condemned, 
he  did  not  feel  at  liberty  to  decline  the  appointment,  and 
there  is  no  evidence  that  he  did  not  accept  it  cheerfully 
and  readilv.  As  to  the  dismissal  of  the  Secretaries, 
whether  done  in  a  moment  of  passion  or  not,  it  can 
scarcely  be  denied  that  the  step  was  both  justifiable  and 
necessary.  No  President,  least  of  all  one  made  of  such 
stern  stuff  as  John  Adams,  could  be  expected  to  keep  in 
his  Cabinet,  as  his  confidential  advisers,  gentlemen  whom 
he  knew  to  be  personally  hostile  to  his  administration. 
Whatever,  therefore,  might  be  the  grumblings  of  the 
discarded  Secretaries,  this  step  of  the  President  cannot 
but  be  regarded  as  judicious  and  wise.  Wolcott  thought, 
too,  that  Cxeneml  Marshall  would  ''find  himself  out  of 
his  proj^er  element''  in  his  new  office.*  In  this,  too,  he 
proved  to  be  mistaken.  Xo  man  was  more  familiar  with, 
and  thoroughly  master  of,  the  whole  question  of  our  for- 
eign relations  ;  ajid  these  he  managed  during  the  year  of 
his  administration  of  the  State  department,  with  signal 
ability  and  success.  His  conduct  in  this  respect  gave 
the  most  entire  satisfaction,  not  to  the  President  only, 
but  to  the  whole  American  i)eople.  Mr.  Adams,  in  his 
celebrated  Cunningham  letters,  though  so  far  carried 
away  by  his  private  feelings  as  to  hint  the  personal  in- 
competency of  Colonel  Pickering,  pays  a  deserved  tribute 
to  General  Marshall.  "  Suppose  I  should  tell  you,"  he 
says,  *'  that  the  studies  of  his  (Pickering's)  early  youth, 

♦  Letter  to  Fisher  Ames,  August  10th,  1800.    2  Gibbs'  Wolcott,  402. 
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and  of  his  riper  yeai's,  had  not  been  competent  to  the 
profound  investigations  which  his  office  required.  We 
had  discussions  of  great  importance  with  France,  Eng- 
land, and  Spain,  especially  the  two  foiiner,  involving 
questions  respecting  neutral  rights,  respecting  British 
and  tory  claims,  of  ante-revolutionary  debts.  I  could 
get  nothing  done  as  I  would  have  it.  My  new  minister, 
Marshall,  did  all  to  my  entii'e  satisfaction."  The  biogra- 
pher of  Wolcott  explains  this  in  a  manner  far  from  com- 
plimentary to  Mr.  Adams.  With  regard  to  Marshall's 
doing  everything  to  the  President's  satisfaction,  he  re- 
marks with  no  little  asperity — ''Every  one  who  knew 
that  great  man  (Marshall),  knew  that  he  possessed,  to  an 
extraordinary  degree,  the  faculty  of  putting  his  own 
ideas  into  the  minds  of  others,  unconsciously  to  them. 
The  secret  of  Mr.  Adams'  satisfaction  was,  that  he  obeyed 
his  Secretary  of  State  without  being  conscious  of  it."* 
But  this  we  are  led  to  believe  is  also  a  calumny. 

I  shall  not  dwell  upon  the  party  discussions  and  the 
political  history  of  this  period,  which,  however  interest- 
ing in  itself,  will  shed  no  new  light  on  the  character  of 
Chief -Justice  Marshall.  It  is  sufficient  to  say  that  he 
continued  his  laborious  and  useful  services  as  the  head 
of  the  State  department,  down  to  the  close  of  Mr.  Adams' 
administration,  on  the  4tli  of  March,  1801,  although  in 
the  mean  time  appointed  to  that  high  judicial  station 
whirli  he  so  long  adorned.  It  may  also  be  mentioned, 
as  a  fact  highly  honorable  to  the  character  of  Marshall, 
and  as  exhibiting  alike  the  elevation  of  his  mind  and  the 
moderation  of  his  sentiments,  that  though  warmly  at- 
tached to  President  Adams,  and  though  the  circum- 
stances of  his  appointment  successirely  to  the  War  and 
State  departments  were  calculated  to  excite  unj^leasant 
feelings  between  him  and  his  predecessors,  yet  in  fact 
they  did  not  awaken  the  least  degree  of  political  rivalry 
or  personal  resentment.  On  the  contrary,  he  soon  found 
himself  upon  the  most  friendly  and  cordial  terms  with 


*  2  Gibbs'  Wolcott,  349,  350. 
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his  predecessors,  and  in  the  enjoyment  of  the  unlimited 
confidence  of  the  public* 

Upon  the  resignation  of  Chief- Justice  Ellsworth,  much 
anxiety  was  manifested  respecting  his  successor.  It  was 
supposed  by  many  that  Judge  Paterson,  then  one  of  the 
Associate- Justices  of  the  Supreme  Court,  would  be  ap- 
pointed, by  others  the  name  of  General  Pinckney  was 
mentioned.  Marshall  himself,  on  being  consulted  by  the 
President,  unhesitatingly  recommended  Judge  Paterson. 
But  Mr.  Adams  objected  to  this  nomination,  assigningjas 
a  reason  that  he  could  not  make  it  without  wounding  the 
feelings  of  Judge  Cushing,  who  was  an  old  friend  and 
the  senior  Judge  on  the  bench,  f  Thereupon  he  aj)- 
pointed  Mr.  Jay,  who  declined.  As  soon  as  this  fact  was 
known  the  President  promptly  sent  in  the  name  of  Mar- 
shall to  the  Senate,  who  was  unanimously  confirmed, 
and  on  the  31st  of  January,  1801,  commissioned  as  CJiief- 
Justice  of  the  United  States.  The  appointment  was  not 
made,  it  appears,  without  some  cavilling  from  those' 
peculiar  friends  of  the  President,  who  manifested  so 
great  a  proclivity  to  censure  every  act  of  his  administra- 
tion. The  Ex- Secretary  of  War,  McHenry,  writes  with 
much  asperity  to  Wolcott :  "  Mr.  Adams,  if  strikes  me, 
has  committed  another  blunder,  but,  it  is  true,  one  not 
altogether  so  rare.  I  mean  in  rewarding  dea7'  friends, 
and  in  neglecting  olrl  ones.  Here  it  was  expected  by 
every  body  that  he  would  have  named  Mr.  Paterson  to 

the  vacant  seat  on  the  bench,  except  by  Mr. ,  who 

thought  that  he  should  have  been  ai)pointed,  and  ])y  me, 
who  thought  tJie  President  sJiouId  have  appointed  Jtivi- 


•  "I  have  often  listeued,"  says  "kludge  Stor}',  *'to  the  spontaneous  i)rai8e 
bestowed  on  Mr.  Marshall  b}"^  Colonel  Pickering,  in  his  own  peculiar  circle 
of  friends,  with  unmixed  delight.  It  was  full,  glowing  and  affecting.  It 
was  a  tribute  from  one  of  such  sincerity  of  thought  and  purpose,  that 
praise,  even  when  best  deserved,  came  from  his  lips  with  a  studied  caution 
of  language.  His  conversation,  always  instructive,  on  these  occasions  rose 
into  eloquence,  beautiful,  nay  touching,  with  a  moral  sublimity." 

1 26  Vol.  North  American  Review,  32. 
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selfy*  The  ''blunder''  of  Mr.  Adams  proved  to  be  a 
most  fortunate  one  for  the  country.  Indeed,  reflecting 
men  of  all  parties  since  that  day  have  been  inclined  to 
regard  this  ''blunder''  as  an  act  of  rare  sagacity  and 
intuitive  discernment  of  character.  He  would  be  a  bold 
man  who  should  now  assert  that  from  among  all  the  able 
and  eminent  men  who  then  sustained  the  administration, 
or  belonged  to  either  wing  of  the  Federal  party  (and  none 
other  could,  of  course,  have  expected  the  appointment), 
4hg  President  might  have  made  a  wiser  and  more  judi- 
cious selection,  or  one  which  would  have  shed  greater 
lustre  upon  the  judicial  history  of  the  country.  It  was 
something  of  this  feeling,  which  after  the  experience  of 
more  than  a  quarter  of  a  century  had  demonstrated  the 
wisdom  of  the  choice,  prompted  the  words  of  President 
John  Q.  Adams,  who  on  enclosing  a  judi9ial  commission 
to  a  gentleman  of  exalted  professional  reputation,  hap- 
pily alludes  to  the  appointment  by  his  father  of  Chief- 
Justice  Marshall :  "'If  neither  of  us,''  he  remarks,  '* had 
ever  done  any  thing  else  to  deserve  the  approbation  of 
our  country,  and  of  posterity,  I  would  proudly  claim  it 
of  l)oth,  for  these  acts,  for  mv  father  and  mvself."t 

Chief-Justi(»e  Marshall  took  his  seat  on  the  bench  of 
the  Supreme  Court  at  the  February  term,  1801.  His 
associates  were  VVilliam  Cushing,  of  Massachusetts,  the 
only  remaining  meml^er  of  the  Court  originally  appointed 
by  Washington ;  William  Paterson,  of  New  Jersey,  a 
lawyer  of  learning  and  ability,  and  a  statesman  of  large 
exi^erience ;  Samuel  Chase,  of  Maiyland,  undoubtedly 
the  most  vigorous  and  original  intellect  next  to  that  of 
Marshall  on  the  bench ;  Bushrod  Washington,  of  Vir- 
ginia, trained  in  the  same  school  with  the  Chief-Justice, 
and  bringing  with  him  from  the  bar  of  his  native  State  a 
reputation  as  well  earned  as  it  was  afterwards  nobly  sus- 
tained ;   and  Alfred  Moore,  of  North  Carolina,  %  then 

*  2  Gibbs'  Wolcotl,  464. 
t  Judge  Story's  Sketch  of  Marshall. 

X  Very  little  appears  to  be  known  of  this  gentleman.     He  was  appointed 
by  President  Adams  toward  the  close  of  the  year  1799,  though  the  reconis 
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recently  appointed  to  fill  the  vacancy  occasioned  by  the 
death  of  the  lamented  Iredell. 

Snch  was  the  Supreme  Court  of  the  United  States  at 
the  time  Marshall  began  to  preside  in  it  in  the  winter  of 
18()1.  Its  sessions  were  then,  for  the  first,  held  at  the 
new  city  of  Washington,  to  which  the  seat  of  government 
had  been  removed  the  previous  summer.  Most  of  the 
old  members  of  the  bar  who  figured  prominently  as  advo- 
cates at  the  organization  of  the  Court  were  still  in  active 
practice.  The  younger  race  of  lawyers,  who  a  few  yeai's 
later  composed  that  brilliant  galaxy  which  centered 
around  the  bar  of  the  Supreme  Court,  such  as  Pinckney, 
Wirt,  Jones,  Hopkinson,  Emmett,  Webster,  and  Clay, 
had  not  yet  entered  upon  this  splendid  forum  of  Intel- 
lectual effort.  Th^ir  senior  brethren — the  veterans  of 
the  bar — the  men  who  thronged  the  precincts  of  the 
Court  in  Jay's*and  Rutledge's  time — Tilgliman,  Dexter, 
Lewis,  Rawle,  Dallas,  Martin,  Duponceau,  Ingei'soU — 
few  of  whom  had  yet  begun  to  lag  ''sui)erfluous  on  the 
stage,"  were  the  counsel  mostly  engaged  in  the  earlier 
causes  argued  before  Chief- Justice  Marshall. 

Before  Marshall  came  to  the  bench  it  had  been  made  a 
question  whether  the  J  udges  could  be  lawfully  required, 
under  their  commissions,  to  hold  the  Circuit  Court.  The 
question  was  disposed  of  for  the  time  by  the  new  bill  for 
''the  more  convenient  organization  of  the  Courts  of  the 
United  States."  passed  among  the  last  acts  of  President 
AdaiTis'  administration.*  This  bill  relieved  the  Judges 
from  Circuit  dutv  eiitirelv,  and  confined  them  to  attend- 
ance  at  the  sessions  of  the  Supreme  Court,  two  of  which 
were  required  to  be  held  annually  at  the  seat  of  govern- 
ment. The  bill  had  been  in  operation  but  little  more 
than  a  year  when  it  was  repealed,  under  Mr.  Jefferson's 

of  the  State  department  do  not  show  the  date  of  his  commission.  One  or 
two  of  his  opinions  are  to  be  found  in  the  reports.  He  remained  but  a  few 
years  on  the  bench,  and  resigning,  was  succeeded,  March  26th,  1804,  by 
William  Johnson,  of  South  Carolina. 

♦Act  of  February  13th,  ISOl. 
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administration,  and  the  old  circuit  system  restored.* 
The  repeal  of  the  act  having  assumed  a  political  aspect, 
an  animated  and  powerful  debate  sprung  up  in  the 
House  of  Representatives,  in  which  the  opponents  of 
the  repeal  maintained  with  persevering  boldness  and 
vigor  that  by  the  Constitution,  Congress  could  not  re- 
quire the  Judges  of  the  Supreme  Court  to  sit  at  the 
Circuit.  This,  also,  was  Marshall's  opinion.  On  the 
passage  of  the  act  of  repeal,  however,  instead  of  disre- 
garding the  act  entirely,  he  adopted  a  course  which, 
while  it  perfectly  vindicates  the  independence  of  his 
character,  exhibits  at  the  same  time  the  extreme  caution 
of  his  temper.  He  wrote,  it  is  said,t  a  circular  letter  to 
all  the  other  Judges  of  the  Supreme  Court,  stating  that 
upon  a  full  examination  of  the  subject,  he  had  come  to 
t}ie  conclusion  that  the  Judges  of  the  Supreme  Court 
could  not  constitutionally  be  required  to  hold  any  other 
sessions  than  those  of  the  Supreme  Court,  or  perform 
any  other  judicial  duty ;  and  he  accordingly  stated  to 
his  brethren,  that  if  they  concun'ed  in  this  opinion,  he 
would  decline  to  sit  in  the  Circuit  Court  and  risk  the 
consequences.  The  answer  returned  by  his  brethren 
was  that  they  agreed  with  him  in  opinion  ;  but  consider- 
ing the  question  had  been  settled  to  the  contrary  by  the 
acquiescence  of  the  Judges  in  going  the  Circuit  i)rior 
to  1801  they  advised  that  it  should  not  now  be  disturbed, 
but  should  be  considered  for  all  pmctical  purposes  as 
finally  put  to  rest.  The  Chief -Justice  thereuj^on  pro- 
ceeded to  hold  the  Circuit  Couit  for  the,  Virginia  dis- 
trict. The  question  of  jurisdiction,  and  his  right  to  sit 
as  Circuit  Judge  without  a  sepamte  commission  for  that 
purpose,  was  raised,  and  decided  by  him  in  the  manner 
indicated  by  his  associates.  The  case  came  up  for  review 
to  the  Supreme  Court,  and  the  decision,  in  which  Mar- 
shall declined  taking  part,  was  affinned;  on  the  sole 
ground,  as  stated  by  Mr.  Justice  Paterson  who  delivered 

♦  Act  of  April  29th,  1802. 
t  3  New  York  Review,  347. 
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the  opinion  of  the  Conrt,  that  practice  and  acquiescence, 
for  a  period  of  several  years,  commencing  with  the  or- 
ganization of  the  judicial  system,  had  fixed  the  construe-, 
tion,  and  that  this  cotemporary  and  practical  exposition 
was  too  strong  to  be  shaken  or  controlled.* 

I  have  elsewhere  alluded  to  the  immense  mass  of  la- 
bors perfonned  by  the  Chief-Justice,  during  his  service 
on  the  bench  of  the  Supreme  Court^ — extending  through 
a  continuous  period  of  nearly  thirty-five  years — and  to 
the  number,  extent  and  variety  of  his  decisions.  These 
decisions  will  be  found  mostly  collected  in  the  nine  vol- 
umes of  Cranch's  Reports  of  the  Sujn'eme  Court,  the 
twelve  volumes  of  Wheaton,  and  the  first  nine  volumes 
of  Peters ;  and  his  decisions  at  Circuit  in  the  two  vol- 
umes of  Brockenbrough.  From  this  mass  of  material  it 
is  of  course  impossible  to  do  more  than  call  the  reader's 
attention  to  a  few  selections  of  the  most  important  and 
prominent  cases — such  as  cases  of  prize  and  admii^alty, 
cases  turning  upon  questions  of  great  public  or  national 
interest,  and,  above  all,  those  involving  principles  of 
constitutional  law.  In  regard  to  the  latter  class  of  cases 
especially  it  may  with  truth  be  said  that  the  labors  of 
Chief-,Tustice  Marshall  have  raised  an  enduring,  and  im- 
perishable monument  to  his  fame.  No  jurist,  living  or 
dead,  can  point  to  a  nobler  or  a  prouder  record ;  and  the 
remark  of  that  one  of  his  associates  who  knew  him  most 
intimately,  and  who  so  justly  appreciated  the  value  of 
his  friendship, t  is  nothing  but  the  language  of  sober 

truth, — that  if  all  others  of  his  judicial  arguments  had 
perished,  his  luminous  judgments,  on  these  occasions, 
would  have  given  an  enviable  immortality  to  his  name. 
From  the  same  excellent  authority,  we  gain  something 
of  an  idea  of  the  absolute  superiority,  and  the  controll- 
ing power  of  Marshall's  mind  in  all  these  deliberations 
and    decisions  upon  questions  of  Constitutional  law. 

*  Stuart  V8.  Laird,  1  Cranch  Reports,  299. 

t  "There  is  no  one  on  earth,"  says  Story,  in  a  letter  to  Miss  IMartineau, 
''whose  friendship  I  value  more  than  his;  there  is  no  one  whose  praise  is 
to  me  so  touching  and  so  dear." 
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''Though  we  would  not  be  unjust,"  he  says,  ''to  those 
learned  gentlemen  who  have  from  time  to  time  been  his 
associates  on  the  bench,  we  are  quite  sure,  that  they 
would  be  ready  to  admit,  what  the  public  universally 
believed,  that  his  master  mind  has  presided  in  their  de- 
liberations, and  given  to  the  results  a  cogency  of  reason- 
ing, a  depth  of  remark,  a  persuasiveness  of  argument,  a 
clearness  and  elaboration  of  illustration,  and  an  eleva- 
tion and  comprehensiveness  of  conclusion,  to  which  none 
others  offer  a  parallel.  Few  decisions  upon  constitu- 
tional questions  have  been  made,  in  which  he  has  not 
delivered  the  opinion  of  the  Court ;  and  in  these  few, 
the  duty  devolved  upon  others  to  their  own  regret,  either 
because  he  did  not  sit  in  the  cause,  or,  from  motives  of 
delicacy,  abstained  from  taking  an  active  part."  * 

One  of  the  most  important  of  these  cases  of  constitu- 
tional construction,. as  it  is  the  earliest  in  point  of  time, 
is  the  case  of  Marbury  vs.  Madison,  f  argued  and  de- 
cided at  the  term  of  the  Court  held  in  February,  18()3. 
In  pronouncing  the  opinion  of  the  Court  in  this  some- 
what noted  case,  the  Chief- Justice  clearly  and  distinctly 
lays  down,  and  sustains  by  a  chain  of  irresistible  logic, 
what  has  ever  since  been  regarded  as  the  fundamental 
principle,  tlie  very  sheet  anclior  of  the  Constitution, 
namely,  that  it  is  the  right  and  the  duty  of  the  judiriul 
department  to  determine  the  constitutionality  of  a  legis- 
lative act,  and  if  such  act  be  found  repugnant  to  the  i)ro- 
vi-sions  of  the  Constitution,  to  declare  it  null  and  void. 

This  may  be  considered  as  the  first  authoritative  expo- 
sition of  the  Court  on  the  subject.  The  principle  had, 
indeed,  been  asserted  at  an  earlier  i)eriod  by  Judge  Pat- 
erson  at  the  Pennsylvania  Circuit  in  the  case  of  Home's 
Lessees  vs\  Dorrance  ;:}:  but  it  does  not  appear  to  have 
been  considered  by  the  professional  mind  as  settled.  In 
the  subsequent  case  of  Calder  et  ux.  vs,  Bull,^  it  was 

*  26  North  Americuu  Review,  'SO. 
f  1  Craiich  Reports,  137. 
+  2  Dallas  Reports,  30-4. 
§  3  Dallas  Reports,  886. 
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incidentally  dmwn  into  the  discussion,  and  while  Judge 
Iredell  intimated  the  opinion  that  if  an  act  of  Congress, 
or  of  the  Legislature  of  a  State  violated  a  provision  of 
the  Federal  Constitution,  such  act  was  unquestionably 
void,  and  the  Court,  in  a  very  clear  case,  had  authority 
80  to  declare  it ;  yet,  on  the  other  hand,  Judge  Chase 
avoided  expressing  his  views  on  the  subject,  remarking : 
*' Without  giving  an  opinion,  at  this  time,  whether  the 
Court  has  jurisdiction  to  decide  that  any  law  made  by 
Congress  is  void,  I  am  fully  satislied  that  this  Court  has 
no  jurisdiction  to  determine  that  any  law  of  any  State 
Legislature  contrary  to  the  Constitution  of  such  State  is 
void."* 

The  same  judge  in  a  subsequent  case  +  had  gone  so  far 
as  to  intimate  that  ''the  general  princii)les  contsiined  in 
the  Constitution  are  not  to  b^  regarded  as  rules  to  fetter 
and  control ;  but  as  matter  merely  declaratory  and  di- 
rectory  ;^'^  and  in  the  same  opinion  he  adds,  that  even 

♦  This  early  view  of  Judge  Chase,  that  the  Supreme  Court  cannot  declare 
a  State  law  void  as  being  repugnant  to  a  State  Constitution  is  sustained  by- 
subsequent  decisions.  "The  Court,"  says  Judge  Baldwin,  delivering  the 
judgment  in  Jackson  ts.  Lamphire,  3  PeUtrs,  280,  *'ha8  no  authority  on  a 
writ  of  error  to  a  State  Court  to  declare  a  State;  law  void  on  account  of  its 
collision  with  a  State  Constitution,  it  not  being  a  case  embraced  within  the 
judiciary  act  which  alone  gives  power  to  issue  a  writ  of  error  to  a  State 
Court."  A  similar  opinion  is  expre>«ed,  as  the  judgment  of  the  Coiut,  by 
Mr.  Justice  Washington  in  Satterlee  ts.  Matthcwson,2  Peters,  413;  though, 
at  the  same  time,  he  does  not  deny  that  a  Circuit  Court  of  the  United 
States,  sitting  to  administer  the  laws  of  a  State,  may  give  to  the  Constitu- 
tion of  that  State  a  paramount  authority  over  a  legislative  act  passed  in 
violation  of  it.  But  this,  it  seems,  is  only  in  case  the  Stale  tribunals  have 
not  themselves  passed  upon  the  constitutionality  of  the  law.  When  they 
have  done  so,  a  rule  of  derision  is  furnished  to  which  the  Federal  tribunals 
will  adhere.  Though  the  Supreme  Court  had  repeatedly  declared  that  it 
would  conform  to  the  construction  of  the  statutes  of  a  State  made  by  its 
own  tribunals:  yet  in  the  case  of  Bank  of  Hamilton  vs.  Dudley's  Lessees,  2 
Peters,  492,  a  distinction  was  attempted  to  be  nuidc  by  counsel,  between 
the  exclusive  power  of  the  State  Courts  to  construe  legislative  acts,  and  the 
power  to  construe  the  State  Constitution  by  giving  effect  to  an  unconstitu- 
tional law.  But  the  Chief -Justice  refused  to  recognize  such  distinction. 
"The  judicial  department  of  ever}'  government,"  he  remarks,  "is  the 
rightful  expositor  of  its  laws;  and  emphaticall}'  of  its  supreme  law." 

+  CoojHjr  TH,  Telfair,  Febmary  Term,  l^<00.     4  Dallas  Reports,  14. 
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though  it  might  be  alleged  that  "all  acts  of  the  Legisla- 
ture in  direct  opposition  to  the  provisions  of  the  Consti- 
tution would  be  void;  yet  it  still  remains  a  question 
where  the  power  resides  to  declare  them  void.^^ 

This  gi'ave  question,  lying  at  the  very  root  of  the  power 
and  independence  of  the  Federal  judiciary,  met  the 
Chief- Justice  in  the  case  of  Marbury  vs,  Madison,  and 
its  consideration  forms  no  inconsiderable  portion  of  oAe 
of  his  earliest  constitutional  decisions.  A  more  moment- 
ous question  never  engaged  the  attention  of  that,  or  any 
other,  tribunal :  and  its  final  decision  was  such  as  to 
satisfy  the  bench,  the  bar,  and  the  country,  and  to  put 
the  question  at  rest  then  and  for  ever.  A  brief  notice  of 
the  case  is  all  that  will  be  given,  leaving  the  professional 
reader  to  consult  it  more  fully  in  the  report. 

Just  before  Mr.  Adams  retired  from  office  he  appointed 
some  Federal  justices  of  the  peace  lor  Alexandria,  in  the 
District  of  Columbia.  The  commissions  had  been  signed 
and  sealed,  but  not  delivered.  Jeflferson  succeeding  to 
the  Presidency,  found  these  commissions  on  the  table  of 
the  Department  of  state  and  forbade  their  delivery.  Mar- 
bury,  named  in  one  of  these  commissions,  applied  to  the 
Supreme  Court  by  his  counsel,  Mr.  Lee,  of  Virginia,  for 
a  mandamus  to  the  Secretary  of  State  (Mr.  Madison)  to 
deliver  the  commission  intended  for  him. 

In  the  opinion  of  the  Chief-Justice  in  this  interesting 
case,  he  discusses  in  their  order  the  following  proposi- 
tions, and  arrives  at  these  conclusions  : — 

1st.  That  the  applicant  has  a  right  to  the  commission 
he  demands. 

2d.  That  this  right  having  been  violated,  the  laws  of 
his  country  afford  him  a  remedy. 

3d.  That  the  case  in  its  nature  is  one  for  a  mandamus. 

4th.  But,  that  being  an  original  process,  the  Supreme 
Court  has  no  jurisdiction  to  issue  it,  and  the  act  of  Con- 
gress conferring  such  jurisdiction,  not  being  authorized 
by  the  Constitution,  is  null  and  void.* 

*  Mr  Jefferson  complained  with  some  degree  of  asperity  of  the  decision 
hy  the  Chief-Justice  of  the  first  three  points  above  mentioned. 
The  cause  of  his  complaint  seems  to  have  been,  that  the  Chief-Justice 
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The  application  was  accordingly  denied. 

It  will  be  observed  that  the  really  important  part  of 
the  decision  is  in  regard  to  the  constitutionality  of  the 
act  of  Congress  and  the  power  of  the  Court  over  it.  It 
in  reality  involved  the  momentous  question  whether  the 
Constitution  was  to  be  regarded  as  an  absolute  limit  to 
legislative  power;  or  whether  it  was,  as  Judge  Chase 
had  pronounced  it,  "declaratory  and  directory"  merely, 
and,  as  in  England,  at  the  mercy  of  the  legislature ; — 
whether,  in  short,  the  judiciary  or  the  legislature  were 
to  be  the  interpreters  of  the  Constitution.  *    "  The  powers 

really  began  at  the  wrong  end  of  the  argument.  He  held  that  it  would 
have  been  sufficient  to  determine  the  question  of  jurisdiction  alone,  without 
travelling  out  of  the  case  to  determine  what  the  law  would  have  becQ,  if  the 
court  had  jurisdiction.  Many  years  afterwards  Mr.  Jefferson  alludes  to 
this  *'  very  irregular  and  very  censurable  practice,"  as  he  terms  it,  in  a  let- 
ter to  Judge  Johnson  touching  this  very  case: — "  The  court  determined  at 
once,"  he  says,  "  that,  being  an  original  process,  they  had  no  cognizance  of 
it:  and  there  the  question  before  them  was  ended.  But  the  Chief -Justice 
went  on  to  lay  down  what  the  law  would  be  had  they  jurisdiction  of  the 
case;  to  wit,  that  they  should  command  the  delivery.  The  object  wag 
clearly  to  instruct  any  other  court  having  jurisdiction  what  they  should  do 
if  Marbury  should  apply  to  them.  Besides  the  impropriety  of  this  gratuit- 
ous inference,  could  anything  exceed  the  perversion  of  the  law?" — See 
Jefer»on*s  Correspondence,  Vol.  Ill,  p.  372. 

I  do  not  regard  these  inferences  of  Mr.  Jefferson  as  entirely  just  toward 
Marshall,  though  there  may  be  great  reason  to  doubt  the  correctness  of  the 
decision  on  these  points.  Jefferson's  argument,  and  if  not  sound  and  con- 
clusive, it  is  certainly  plausible,  was,  that  the  commissions  being  in  the 
executive  offices,  were  deemed  to  be  in  the  hands  of  the  President,  and  like 
a  deed  were  valid  and  operative  only  on  delivery.  The  decision  of  the 
court  on  these  points  he  considered  "an  obiter  dissertation  of  the  Chief- 
Justice,"  and  as  such,  he  intimates,  that  he  docs  not  regard  it  as  furnishing 
a  rule  to  govern  his  official  conduct.  The  reason  of  Mr.  Jefferson's  refus- 
ing to  deliver  these  commissions,  or  sanctioning  what  he  calls  Mr  Adams' 
"midnight  appointments,"  maybe  drawn  from  the  following  hint,  con- 
tained in  a  letter  to  Gerry:  "Mr.  Adams'  last  appointments,  when  he  knew 
he  was  naming  counsellors  and  aids  for  me  and  not  for  himself,  I  set  aside 
as  far  as  depends  on  me." — 3  Jefferson's  Correspondence,  434. 

*  It  involved,  perhaps,  to  some  extent  the  further  (question  presented  by 
Mr.  Calhoun  in  his  celebrated  nullification  resolutions  of  1833,  namely, 
whfither  the  general  government  is  "the  final  judge  of  the  powers  dele- 
gated to  it,"  or,  whether,  in  the  language  of  these  resolutions,  "as  in  all 
other  cases  of  compact  among  sovereign  parties,  tcithout  any  con)inon  judge^ 
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of  the  Legislature,"  says  the  Chief -Justice,  '*  are  defined 
and  limited.  To  what  purpose  are  powers  limited,  and 
to  what  purpose  is  that  limitation  committed  to  writing, 
if  these  limits  may  at  any  tiVne  be  passed  by  those  in- 
tended to  be  restrained  ?  The  distinction  between  a  gov- 
ernment of  limited  and  unlimited  powers  is  abolished,  if 
these  limits  do  not  confine  the  persons  on  whom  they  are 
imposed.  It  is  a  proposition  too  plain  to  be  contested, 
that  the  Constitution  controls  any  legislative  adt  repug- 
nant to  it,  or,  that  the  Legislature  may  alter  the  Consti- 
tution by  an  ordinary  act.  Between  these  alternatives 
there  is  no  middle  ground.  The  Constitution  is  either 
a  superior,  paramount  law,  unchangeable  by  ordinary 
means,  or  it  is  on  a  level  with  ordinary  legislative  acts, 
and  like  other  acts,  is  alterable  when  the  Legislature 
snail  please  to  alter  it. 

''If  the  foimer  part  of  the  alternative  be  true,  then  a 
legislative  act  contrary  to  the  Constitution  is  not  law : 
if  the  latter  part  be  true, '  then  written  constitutions  are 
absurd  attempts,  on  the  part  of  the  people,  to  limit  a 
power  in  its  own  nature  illimitable. 

'"Certainly  all  those  who  framed  written  constitutions 
contemplate  tliem  as  forming  the  fundamental  and  per- 
manent law  of  the  nation,  and,  consequently,  the  theory 
of  every  such  government  must  be,  that  an  act  of  the 
Legislature  repugnant  to  the  Constitution  is  void. 

'"This  theory  is  essentially  attached  to  a  written  con- 
stitution, and  is  consequently  to  be  considered  by  this 
Court  as  one  of  tlie  fundamental  principles  of  our  society. 
It  is  not,  therefore,  to  be  lost  sight  of  in  the  further  con- 
sidemtion  of  this  subject." 

The  proi)osition  established,  the  conclusion  inevitably 
and  irresistibly  follows : 

"It  is  eniphati(!ally  the  province  and  duty  of  the  judi- 
cial department  to  say  what  the  law  is.  Those  who  apply 
the  rule  to  i)articular  cases  must  of  necessity  expound 
and  interpet  that  rule.     If  two  laws  conflict  with  each 

each  has  an  equal  right  to  judge  for  itself,  as  well  of  the  infraction  as  of 
the  mode  and  measure  of  redress." 
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other,  the  Court  must  decide  on  the  operation  of  each. 
So  if  a  law  be  in  opi)08ition  to  the  Constitution,"  etc., 
etc. 

These  conclusions  have  never  been  shaken,  or  even 
doubted,  since  that  day.  On  the  contrary,  they  have 
been  aflirmed  and  reiterated,  and  the  power  of  the  Court 
extended  further ;  it  being  held  to  embrace  a  jurisdic- 
tion, not  merely  to  declare  an  act  of  the  national  legisla- 
ture void,  but  also  to  review,  on  appeal  from  the  highest 
Court  of  law  or  equity  of  a  State,  and  declare  void  any 
statute  of  such  State  on  the  gi'ound  of  its  being  repug- 
nant to  the  Constitution,  treaties,  or  laws  of  the  United 
States,  where  the  decision  of  the  State  court  has  been  in 
favor  of  the  validity  of  such  statute.*  ^ 

It  is  interesting  to  notice  that  in  the  case  of  Marbuiy 
Ds,  Madison — among  the  earliest  of  his  constitutional  de- 
cisions— the  Chief- Justice  adheres  to  a  strict  construc- 
tion. Indeed,  he  might  be  said,  in  regard  to  that  imr- 
ticular  case,  to  justify,  to  some  degree  at  least,  the  sus- 
picions of  the  more  ardent  Federalists  as  expressed  by 
Wolcott,  that  he  would  "constnie  the  Constitution  like 
a  penal  statute ;"  that  is  to  say  that  he  would  not  hesi- 
tate to  declare  even  an  act  of  Congress  void  unless  he 
read  the  clear  warrant  for  it  in  the  very  letter  of  the 
Constitution — a  strictness,  however,  which,  it  must  be 
confessed,  he  did  not  on  all  occasions  so  rigidly  adhere  to. 

The  general  views  of  Marshall  in  the  exposition  of 

*  See  the  elaborate  opinion  of  Mr.  Justice  Story  in  Martin,  heir-at-law  of 
Fairfax  t».  Hunter's  Lessees,  1  Wheaton,  304,  323,  352.  The  Virginia 
Court  of  Appeals  in  that  case  had  refused  obedience  to  the  mandate  of  the 
Supreme  Court  of  the  United  States,  which  reversed  the  judgment  of  the 
State  Court,  alleging  that  so  much  of  the  act  of  Congress  iis  gave  the  Su- 
preme Court  appellate  jurisdiction  over  a  State  tribunal  was  not  warranted 
by  the  Constitution. 

The  constitutional  authority  of  the  Supreme  Court  over  the  Stiite  tri- 
bunals was  again  largely  discussed,  and  affirmed  by  Chief-Justice  Marshall 
in  the  case  of  Cohens  ta.  Virginia,  6  Wheaton,  264,  which  will  be  hereafter 
noticed.  That  case  decided  that  this  appellate  jurisdiction  extended  to  a 
suit  where  a  State  was  a  party.  And  see  note,  ante,  page  405,  as  to  the 
power  of  the  Court  to  declare  an  act  of  a  State  Legislature  void,  as  being 
repugnant  to  a  State  Constitution. 
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Constitutional  law  were  again  expressed  in  the  case  of 
the  United  States  vs.  Fisher,  argued  at  the  February 
term  of  the  Supreme  Court,  in  1805.*  A  question  had 
arisen  whether  the  act  of  Congi'ess  giving  a  preference 
to  the  United  States  over  the  general  creditors  of  a  bank- 
rupt was  warranted  by  the  Constitution.  In  the  con- 
sideration of  this  question  the  Chief- Justice  remarks: 
'*  That  as  the  Court  can  never  be  unmindful  of  the  solemn 
duty  imposed  on  the  judicial  department  when  a  claim 
is  supported  by  an  act  which  conflicts  with  the  Constitu- 
tion, so  the  Court  can  never  be  unmindful  of  its  duty  to 
obey  the  laws  which  are  authorized  by  that  instrument. 
In  the  case  at  bar,  the  preference  claimed  by  the  United 
States  is  not  prohibited ;  but  it  has  been  truly  said  that 
under  a  constitution  conferring  special  powers,  the  power 
contended  for  must  be  grantedj  or  it  cannot  be  exer- 
cisedJ^  The  Chief  Justice  then  considers  the  grant  of 
power,  and  deduces  it  from  that  clause  in  the  Constitu- 
tion which  confers  on  Congress  authority  to  make  all 
laws  which  shall  be  necessary  and  proper  to  carry  into 
execution  the  powers  vested  by  the  Constitiition  in  the 
government  of  the  United  States.  *'The  government," 
he  remarks,  "  is  to  pay  the  debt  of  the  Union,  and  must 
be  authorized  to  use  the  means  which  appear  to  itself 
most  eligible  to  effect  that  object."  We  shall  hereafter 
have  occasion  to  notice  one  or  two  very  important  decis- 
ions affirming  the  constitutionality  of  acts,  the  warrant 
for  which  was  to  be  found  only  in  a  still  more  liberal 
construction  of  this  section. 

Tlie  case  of  the  United  States  vs.  Judge  Peters, t  at 
the  session  of  the  Court  in  1809,  afforded  the  Chief-Jus- 
tice the  opportunity  of  expressing  his  views  in  regard  to 
the  independence  of  the  Federal  tribunals,  of  all  State 
legislation.  The  doctrine  which  he  laid  down  in  that 
case  was  that  the  Legislature  of  a  State  could  not  annul 
the  judgment,  or  determine  the  jurisdiction  of  the  Courts 
of  the  United  States,  or  destroy  rights  acquired  under 

*  2  Cranch  Reports,  368. 
f  5  Cranch's  Reports,  116. 
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those  judgments.  "If  it  were  otherwise,"  he  remarks, 
''  the  Constitution  itself  becomes  a  solemn  mockery  ;  and 
the  nation  is  deprived  of  the  means  of  enforcing  its  laws, 
by  the  instrumentality  of  its  own  tribunals."  The  su- 
premacy of  the  Federal  Judiciary  over  the  State  tri- 
bunals in  cases  of  constitutional  construction,  and  its 
independence  of  State  legislation,  were  fixed  and  promi- 
nent ideas  in  the  mind  of  Marshall,  and  were  always 
regarded  by  him  as  fundamental  parts  of  the  Federal 
system.  * 

No  clause  of  the  Constitution  more  deeply  affects  the 
legislative  authority  of  the  States,  than  that  which  pro- 
hibits a  State  from  passing  any  law  impairing  the  obliga- 
tion of  contracts.  Nor  has  any  been  the  subject  of  more 
protracted  litigation,  or  of  more  able  and  learned  discus- 
sion. One  of  the  earliest  of  the  cases  involving  this 
question  was  the  case  of  Fletcher  vs.  Peck,t  brought  up 
on  a  writ  of  error  from  the  Circuit  Court  of  Massachu- 
setts, and  known  by  the  name  of  the  "Georgia  Claim." 
This  cause  was  twice  argued  in  the  Supreme  Court,  first 
at  the  February  term,  1809,  and  again  a  year  afterwards. 
The  ability  of  the  argument  was  fully  commensurate  with 
the  novelty  and  interest  of  the  questions  discussed.  Not 
a  word  need  be  added  in  regard  to  it,  further  than  to 
mention  the  names  of  the  counsel  who  appeared  on  either 
side.  For  the  plaintiff  in  error,  on  the  first  argument, 
was  Mr.  Luther  Martin,  and  for  the  defendant,  John  Q. 
Adams,:!:  and  Mr.  Harper,  of  Maryland.  On  the  second 
argument,  Mr.  Adams  was  replaced  by  Joseph  Stoiy, 

*  It  was  afterwards  adjudged  in  McKim  m.  Voorhies,  7  Cranch,  279, 
that  a  State  Court  has  no  authority  to  eijoin  a  judgment  of  the  Circuit 
Court  of  the  United  States,  or  stay  proceedings  under  it.  It  was  also  de- 
termined In  Slocum  vs.  Mayberry,  2  Wheaton,  1,  that  no  State  tribunal 
could  interfere  by  process  of  replevin,  injunction,  or  otherwise,  with  a 
seizure  of  property  made  by  revenue  officers  under  the  laws  of  the  United 
States. 

t  6  Cranch's  Reports,  87. 

X  The  name  of  Mr.  Adams  appears  more  than  once  as  counsel  in  the  Su- 
preme Court,  prior  to  this  period.  He  was  engaged  in  one  or  two  important 
causes  argued  in  1804,  and  reported  in  the  second  volume  of  Crauch*s 
Reports. 
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soon  about  to  take  his  seat  in  that  august  tribunal,  which 
he  now  for  the  flrst  time  addressed. 

One  of  the  questions  presented  by  this  case  involved  a 
discussion  of  the  nature  of  a  public  grant  of  lands,  and 
the  effect  of  a  repeal  of  the  grant  by  a  subsequent  Legis- 
lature.    So  much  of  the  case  as  is  necessary  to  under- 

I  stand  this  question,  may  be  stated  as  follows :  The  State 
of  Georgia  had  granted  a  tract  of  five  hundi-ed  thousand 
^cres  of  land  to  the  ''  Georgia  Company."  The  defend- 
ant. Peck,  claiming  title  under  the  company,  executed 
a  deed  of  part  of  these  lands  to  Fletcher,  containing 
among  other  covenants,  one,  that  all  the  title  which 
Georgia  ever  hsid  in  the  premises  had  been  conveyed*  to 
Peck.  The  State  of  Georgia  prior  to  this  conveyance 
had  passed  an  act  annulling  and  declaiing  void  the  act 
under  which  the  grant  was  made.  Fletcher  accordingly 
sued  Peck  for  a  breach  of  covenant,  and  the  point  pre- 
sented upon  this  branch  of  the  case  was,  whether  the 
Legislature  of  Georgia  could  constitutionally  repeal  the 
act,  so  as  to  rescind  the  sale  made  under  it. 

In  i)ronouncing  his  decision  upon  this  grave  question, 
the  Chief -Justice  laid  down  the  doctrine,  which  it  is  be- 
lieved has  never  since  been  (Questioned  or  shaken,  that  a 

f  grant  of  lands  is  a  contract  within  the  meaning  of  the 
Constitution,  and  that  wh«n  a  State  law  was  in  its  nature 
a  contract,  and  absolute  rights  have  vested  under  it,  a 
repeal  of  the  law  could  not  divest  these  rights,  or  impair 
the  title  so  acquired.  "  Since  then,  in  fact,"  he  remarks, 
"a  grant  is  a  contract  executed,  the  obligation  of  which 
still  continues,  and  since  the  Constitution  uses  the  gen- 
eral temi  contract,  without  distinguishing  between  those 
which  are  executory  and  those  which  are  executed,  it 
must  be  construed  to  comprehend  the  latter  as  well  as 
the  former.  A  law  annulling  conveyances  between  indi- 
viduals and  declaring  that  the  grantors  should  stand 
seized  of  their  former  estates  notwithstanding  these 
grants,  would  be  as  repugnant  to  the'Constitution  as  a 
law  discharging  the  vendors  of  property  from  the  obliga- 
tion of  executing  their  contracts  by  conveyances.    It 
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would  be  strange  if  a  contract  to  convey  was  secured  by 
the  Constitution,  while  an  absolute  conveyance  remained 
unprotected." 

Having  established  the  general  proposition  as  regards  1 
individuals,  the  Chief- Justice  then  proceeds  to  consider  \ 
and  establish  the  broader  doctrine  that  a  grant  from  a 
State  is  not  to  be  excluded  from  the  operation  of  the 
constitutional  provision.  In  regard  to  this  subject  he 
uses  the  following  significant  language:  ''Whatever 
respect  might  have  been  felt  for  the  State  sovereignties, 
it  is'  not  to  be  disguised  that  the  f ramers  of  the  Consti- 
tution viewed  with  some  apprehension,  the  violent  acts 
which  might  grow  out  of  the  feelings  of  the  moment ; 
and  that  the  people  of  the  United  States,  in  adopting 
that  instrument,  have  manifested  a  determination  to 
shield  themselves  and  their  property  from  the  effects  of 
those  sudden  and  strong  passions  to  which  men  are  ex- 
posed. The  restrictions  upon  the  legislative  power  of 
States  are  obviously  founded  in  this  sentiment ;  and  the 
Constitution  of  the  United  States  contains  what  may  be 
deemed  a  bill  of  rights  for  the  people  of  each  State."* 

I  have  observed  that  Judge  Story  was  engaged  in  the 
argument  of  this  interesting  cause,  the  first,  and  I  believe, 
the  only  one  ever  argued  by  him  before  that  tribunal, 
of  which  he  soon  afterwards  became  a  member.  Three 
years  befoi^,  he  had  come  to  Washington,  attracted  by 
business  or  curiosity,  or  both,  for  the  first  time  in  his 
life,  and  had  made  the  acquaintance  of  most  of  the  dis- 
tinguished jjersons  then  in  the  capitol.  The  next  winter 
he  repeated  his  visit.  The  Supreme  Court  at  that  time 
consisted  of  the  Chief -Justice  and  six  associates,  Gush- 
ing, Chase,  Washington,  Livingston,  Johnson  and  Todd.f 

*  In  an  opinion  delivered  by  the  Chief -Justice  in  a  subsequent  case,  he 
enforces  similar  views,  declaring  that  the  St^ite  of  New  Jersey  could  not, 
consistently  with  the  Constitution  of  the  United  States,  pass  an  act,  rescind- 
ing a  former  act,  which  provided  that  certain  lands  which  should  be  pur- 
chased for  the  Indians  should  not  thereafter  be  subject  to  any  tax,  inasmuch 
as  such  act  was  a  contract,  within  the  meaning  of  the  Constitution.  See 
State  of  New  Jersey  w.  Wilson,  7  Cmnch  Reports,  164. 

t  Mr.  Brockholst  Livingston,  of  New  York,  hatl  been  appointed  in  place 
of  Judge  Paterson,  deceased,  on  the  10th  of  November,  18U6;  Mr.  William 
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Story  soon  made  the  acquaintance  of  most  or  all  of  these 
gentlemen,  including  the  Chief-Justice.  A  description 
of  the  person  of  Marshall,  as  he  appeared  at  that  time, 
and  the  impression  which  a  first  interview  left  upon  the 
mind  of  Story,  will  not  be  without  interest  to  the  reader. 
It  is  (Contained  in  a  letter  to  a  friend,  written  from  Wash- 
ington in  the  winter  of  1808 : 

"  Marshall  is  of  a  tall,  slender  figure,  not  graceful  nor 
imposing,  but  erect  and  steady.  His  hair  is  black,  his 
eyes  small  and  twinkling,  his  forehead  rather  low,  but 
his  features  are  in  general  harmonious.  His  manners 
are  plain,  yet  dignified ;  and  an  unaffected  modesty 
diffuses  itself  through  all  his  actions.  His  dress  is  very 
simple,  yet  neat ;  his  language  chaste,  but  hardly  ele- 
gant ;  it  does  not  flow  rapidly,  but  it  seldom  wants  pre- 
cision. In  conversation  he  is  quite  familiar,  but  is  occa- 
sionally embarrassed  by  a  hesitancy  and  drawling.  His 
thoughts  are  always  clear  and  ingenious,  sometimes 
striking,  and  not  often  inconclusive  ;  he  possesses  great 
subtilty  of  mind,  but  it  is  only  occasionally  exhibited. 
I  love  his  laugh — it  is  too  hearty  for  an  intriguer — and 
his  good  temper  and  unwearied  patience  are  equally 
agreeable  on  the  bench  and  in  the  study.  His  genius  is, 
in  my  opinion,  vigorous  and  powerful,  less  rapid  than 
discriminating,  and  less  vivid  than  uniform  in  its  light. 
He  examines  the  intricacies  of  a  subject  with  calm  and 
persevering  circumspection,  and  unravels  the  mysteries 
with  iiresistible  accuteness.  He  has  not  the  majesty 
and  compactness  of  thought  of  Dr.  Johnson ;  but  in 
subtle  logic  he  ivS  no  unworthy  disciple  of  David  Hume.''  * 

Johnson,  of  South  Carolina,  in  place  of  Judge  Moore,  resigned,  on  the  26th 
of  March,  1804,  and  Mr.  Thomas  Todd,  of  Kentucky,  had  been  appointed 
on  the  i3d  of  March,  1807,  under  the  act  then  lately  passed  creating  another 
Circuit,  and  an  additional  Justice  of  the  Supreme  Court. 

*  In  the  same  letter  we  have  Story's  first  mipressions  of  Marshall's  asso- 
ciates on  the  bench : 

"Washington  is  of  a  verj'  short  stature  and  quite  bojish  in  his  appear- 
ance. Nothing  about  him  indicates  greatness ;  he  converses  with  simplicity 
and  frankness.  But  he  is  highly  esteemed  as  a  profomid  lawyer,  and  I 
believe  not  without  reason.     His  written  opinions  are  composed  with  abil- 
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The  artless  simplicity  of  Marshall' s  manners  and  con- 
versation seems  to  have  been  one  of  the  first  things  to  at- 
tract the  attention  of  the  stranger.  All  who  ever  ap- 
proached him  have  recorded  this  as  among  their  earliest 
and  most  agreeable  impressions.  Nothing  could  be  more 
plain  and  unpretending  than  his  ordinary  intercourse 
with  society.  He  never  talked  for  the  sake  of  talking, 
never  for  display.  In  his  conversation  he  seemed  to 
forget  himself,  and  be  intent  only  on  communicating  or 
receiving  pleasurable  sensations  or  information.  Con- 
versation with  him  was  a  real  interchange  of  ideas,  and 
he  was  quite  as  well  pleased  to  listen  as  to  be  listened  to. 
"Thus,"  says  the  writer  of  a  recent  notice  of  the  Chief- 
Justice,  "Nothing  could  well  be  wiser  than  his  usual 
conversation.    It  was  the  most  artless  and  yet  the  sound- 

ity,  and  on  the  bench  he  exhibits  great  promptitude  and  firmness  in  de- 
cision.    It  requires  intimacy  to  value  him  as  he  deserves. 

'*  Livingston  has  a  fine  Roman  face;  an  aquUine  nose,  high  forehead,  bald 
head,  and  projeceting  chin,  indicate  deep  research,  strength,  and  quickness 
of  mind.  I  have  no  hesitation  in  pronouncing  him  a  very  able  and  inde- 
pendent  judge.  He  evidently  thinks  with  great  solidity,  and  seizes  on  the 
strong  points  of  argument.  He  is  luminous,  decisive,  earnest  and  impres- 
sive on  the  bench.  In  private  society  he  is  accessible  and  e^isy,  and  enjoys 
with  great  good  humor  the  vivacities,  if  I  may  coin  a  word,  of  the  wit  and 
the  moralist. 

"Of  Chase  I  have  formerly  written.  On  a  nearer  view  I  am  satisfied 
that  the  elements  of  his  mind  are  of  the  very  first  excellence ;  age  and  in- 
firmity have  in  some  degree  impaired  them.  His  manners  arc  coarse  and 
in  appearance  harsh ;  but  in  reality  he  abounds  in  good  humor.  He  loves 
to  croak  and  grumble,  and  in  tlie  very  same  breath  he  amuses  you  ex- 
tremely by  his  anecdotes  and  pleasiihtry.  His  first  approach  Is  formidable, 
but  all  difliculty  vanishes  when  you  once  understand  him.  In  person,  in 
manners,  in  unwieldy  strength,  in  severity  of  reproof,  in  real  tenderness  of 
heart,  and  above  all  intellect,  he  is  the  living,  I  had  almost  said,  the  exact 
image  of  Samuel  Johnson.  To  use  a  provincial  expression,  I  like  him 
hugely. 

**  I  ought  not  to  pass  by  Judge  Johnson,  though  I  scarcely  know  how  to 
exhibit  him  individually.  He  has  a  strong  mathematical  head,  and  con- 
siderable soundness  of  erudition.  He  reminds  me  of  IVIr.  Lincoln,  and  in 
the  character  of  his  mind  he  seems  to  me  not  dissimilar.  He  has,  however, 
less  of  metaphysics  and  more  of  logic. 

'*  This  is  the  first  time  of  Judge  Todd's  appearance  on  the  bench,  and  as 
he  is  a  modest,  retired  man,  I  cannot  delineate  him.  He  does  not  appear 
to  want  talents."— Zi/€  arid  Letters  of  Story,  Vol.  I.  page  167. 
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est  sense,  rendered  agreeable  by  the  greatest  amenity  of 
style.  Expression  he  seemed  never  to  have  studied — no 
trick  nor  even  ornament  of  words,  beyond  such  as  were 
just  to  the  purjDose  and  clearly  conveyed  his  thought ; 
but,  of  course,  to  a  height  of  reason  and  a  gentleness  of 
heart  like  his,  there  was  not  w^anting  an  aptness  of  dic- 
tion which  made  their  precisely  appropriate  vehicle, 
their  natural  language,  and,  as  such,  had  its  grace  in  its 
fitness — the  only  species  of  beauty  that  it  could  well 
admit."* 

The  trials  growing  out  of  the  alleged  treasonable  enter- 
l)rise  of  Aaron  Burr  form  one  of  the  most  notable  events 
in  the  political  history  of  the  country,  as  well  as  one  of 
the  most  interesting  chapters  in  the  judicial  career  of 
Chief- Justice  Marshall.  The  connexion  of  the  Chief - 
Justice  with  these  trials,  and  his  opinion  upon  the  law 
of  treason,  as  he  found  it  limited  and  defined  in  the  Con- 
stitution of  the  United  States,  subjected  him  to  severe 
criticism  and  animadversion  at  the  time  ;  but  no  candid 
and  unprejudiced  mind  can  at  this  day  fail  to  do  full 

*  The  same  writer  has  drawn  a  sketch  of  Iiis  personal  appearance,  which, 
to  say  tlie  least,  is  not  very  flattering.  Never  having  seen  the  Chief -Justice, 
I  am  imable  to  say  how  near  it  accords  with  the  truth: 

"As  to  face  and  figure,  nature  had  been  equally  little  at  pains  to  stump 
with  any  princely  effigy  of  what  pleases,  the  virgin  gold  of  which  she  had 
composed  his  head  and  Iieart.  Kxcept  that  his  count(?nance  was  thoughtful 
anil  benignant,  it  had  nothing  about  it  that  would  have  commanded  a 
second  look.  Separately,  his  features  were  but  indiffcR'nt;  jointly,  they 
were  no  more  than  conmionplace.  Then,  as  to  stature,  shape,  and  carriage, 
there  was  nothing  in  him  that  was  not  rather  the  opposite  of  commanding 
or  prepossessing:  he  was  tall:  yet  his  height  was  without  the  look  of  either 
strength  or  lightness,  and  gave  neither  dignity  nor  grace.  lIisi)ody  seemed 
as  ill  as  his  mind  well  compacted;  he  not  only  was  without  proportion,  but 
of  members  singularly  knit,  that  dangled  from  each  other  and  looked  half 
dislocated.  Habitually,  he  dressed  very  carelessly;  in  the  garb,  but  I  should 
not  dare  to  say  in  the  mode,  of  the  last  century.  You  would  have  thought 
he  had  on  the  old  clothes  of  a  former  i^eneration,  not  made  for  him  bv  even 
some  suixjrannuated  tailor  of  that  period,  but  gotten  from  the  wardrobe  of 
some  antiquated  slop-shop  of  second-hand  raiment.  Shapeless  as  he  was, 
he  would  probably  have  defied  all  fitting,  by  whatever  skill  of  the  shears; 
judge,  then,  how  the  vestments  of  an  age  when,  apparently,  coats  and 
breeches  were  cut  for  nobody  in  particular,  and  waistcoats  were  almost 
dressing-gowns,  sat  upon  him." 
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and  ample  justice,  if  not  to  the  correctness  of  his  reason- 
ing, at  least  to  the  purity  of  motive,  and  independence 
of  judgment  which  prompted  those  opinions. 

Burr  was  arrested  in  January,  1807,  on  the  Mississippi ; 
and,  having  been  detained  awhile  in  custody,  escaped, 
and  was  subsequently  again  arrested  near  Fort  Stoddart, 
on  the  Tombigbee  river,  making  his  way,  in  disguise,  to 
Mobile.  From  this  place  he  was  conducted  to  Richmond, 
Virginia,  for  examination  and  trial  on  charge  of  high 
treason.  The  history  of  this  matter  is  too  well  known  to 
render  it  necessary  in  this  place  to  enter  into  the  par- 
ticulars of  the  transaction,  or  the  details  of  the  evidence. 
From  this  evidence  it  would  appear  that  Burr  certainly 
did  at  one  time  entertain  visionary  notions  of  his  ability 
to  produce  a  revolution  which  should  result  in  the  dis- 
memberment of  the  Union  and  the  erection  of  a  Western 
Confederacy  beyond  the  AUeghanies  ;  and  that,  finding 
this  enterprise  somewhat  arduous  for  his  means,  he 
abandoned  it,  and  sought  the  gi'atitication  of  his  restless 
and  towering  ambition  in  a  scheme  to  invade  Mexico  and 
make  himself  master  of  those  fair  dominions.*- 

Before  alluding  to  -the  examination  and  trial  of  Burr, 
it  will  be  proper  to  notice  the  case  of  two  of  his  alleged 
accomplices,  brought  before  the  Supreme  Court  at  the 
February  term,  1807,  in  which  the  Chief-Justice,  after 
full  argument  and  careful  deliberation,  delivered  his 
opinion  upon  the  constniction  of  the  la\v  of  treason  as 
defined  by  the  Constitution.  This  case  is  reported  under 
the  title  of  ex  parte  Bollman  and  ex  parte  Swartwout.f 
It  was  argued  and  decided  before  the  preliminary  exami- 
nation of  Colonel  Burr,  and  the  opinion  delivered  by  the 
Chief-Justice  may  be  taken  as  his  earliest  exposition  of 
the  law  of  treason. 

Dr.  Erick  Bollman  and  Samuel  Swartwout  had  been  ar- 
rested on  a  waiTant  issued  January  27th,  18()7,  and  com- 
mitted to  j)rison  by  order  of  the  Circuit  Court  for  the  Dis- 
trict of  Columbia,  on  a  charge  of  treason  in  being  con- 

*  See  testimony  on  Burr's  trial, 
t  4  Cranch's  Reports,  75  to  136. 
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cemed  in  Burr' s  conspiracy.  On  motion  of  the  prisoner's 
connsel,  Mr.  Charles  Lee  and  Mr.  Harper,  and  after  a 
full  argument  of  the  question  by  these  gentlemen,  the 
Supreme  Court  granted  a  habeas  corpus  to  bring  up  the 
bodies  of  Mr.  Swartwout  and  Dr.  Bollman.  The  return 
to  the  writ  was  made  on  the  16th  of  February,  where- 
upon Mr.  Jjee  moved  that  the  prisoners  be  discharged  or 
admitted  to  bail.  He  was  ably  supported  in  this  motion 
by  Mr.  Harper,  Mr.  Key,  and  Mr.  Luther  Martin,  who 
contended  with  great  force  and  earnestness,  that  the  com- 
mitment was  illegal  upon  its  face,  and  that  the  testimony 
upon  which  it  was  made,  was  not  sufficient  to  make  out 
a  prima  facie  case  of  treason.  To  this  argument  Mr. 
CsBsar  A.  Rodney,  the  Attorney-General  of  the  United 
States,  and  Mr.  Jones,  the  attorney  for  the  District  of 
Columbia,  replied  with  equal  vigor  and  ability.  Chief- 
Justice  Marshall  delivered  the  opinion  of  the  Court  on 
the  21st  of  February,  granting  the  motion  of  the  counsel 
for  the  prisoners,  and  discharging  them  from  custody. 

I  have  alluded  to  this  case  for  the  purpose  of  elucidat- 
ing more-  clearly  the  mode  in  which  the  Chief -Justice 
construed  the  law  of  treason  ;  and  also  as  introductory 
to  tliat  important  trial  at  which  a  few  weeks  later  he  was 
called  upon  to  preside — the  greatest  trial  known  to  the 
criminal  jurisprudence  of  our  country — which  brought 
to  the  bar  under  an  indictment  for  high  treason  a  man 
who  had  recently  held  the  second  office  under  the  Gov- 
ernment, and  which  called  out  a  display  of  learning, 
genius,  eloquence,  and  judicial  wisdom,  rarely  equalled 
in  this  or  any  other  country. 

The  Constitution,  the  fundamental  law  of  the  United 
States,  strictly  defines  the  crime  of  treason.  Sufficiently 
rigorous  for  every  political  necessity,  it  is  scarcely  sus- 
ceptible of  being  used  for  the  purposes  of  tyranny  and 
individual  oppression.  So  definite  are  its  provisions  that 
not  even  a  Jeffries  could  pervert  it.  No  such  sanguinary 
judgments  as  some  of  those  which  have  disgraced  West- 
minster Hall  have  ever  been,  or  even  could  be,  pro- 
nounced from  the  bench  of  the  Federal  Courts.     The 
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genias  of  a  republic  such  as  ours  seeks  and  establishes 
another  definition  of  treason  from  that  which  consigned 
a  Vane,  a  Russell,  and  a  Sidney  to  the  block  ;  and  it  is 
really  one  of  the  proudest  boasts  of  the  republic,  that  for 
the  whole  period  of  its  existence,  it  has  neither  asked 
nor  needed  any  other  definition  of  treason  than  that  con- 
tained in  the  plain,  direct,  simple  constitutional  provis- 
ion—''Treason  against  the  United  States  shall  consist 
only  in  levying  war  against  them,  or  in  adhering  to  their 
enemies,  giving  them  aid  and  comfort." 

The  case  of  Bollman  and  Swartwout  did  not  come 
within  this  definition.  Whatever  might  have  been  their 
<K>nnexion  with  Burr,  and  the  oi)erations  set  on  foot  by 
him,  yet,  in  the  view  of  the  Chief-Justice,  the  essential 
foct  to  complete  the  offence — the  actual  levying  of  war 
— ^was  not  established.  ' '  To  constitute  that  specific  crime 
for  which  the  prisoners  now  before  the  Court  have  been 
committed,"  he  says,  "war  must  be  actually  levied 
against  the  United  States.  However  flagitious  may  be 
the  crime  ot  conspiring  to  subvert  by  force  the  govern- 
ment of  our  country,  such  conspiracy  is  not  treason.  To 
conspire  to  levy  war,  and  actually  to  levy  war,  are  dis- 
tinct offences.  The  fii*st  must  be  brought  into  operation 
by  the  assemblage  of  men  for  the  purpose  treasonable  in 
itself,  or  the  fact  of  levying  war  cannot  have  been  com- 
mitted." 

Such  was  held  by  Judge  Marshall  to  be  the  American 
law  of  treason.  So  widely  different  is  it  from  the  English 
statute  of  treason — that  statute  which  does  not  permit 
the  subject  to  "imagine"  the  death  of  the  king— that 
the  two  do  not  seem  descended  from  the  same  parent 
stem.  Russell  died  for  a  less  crime  than  even  con- 
spiring  to  subvert  the  government ;  the  unpublished 
thoughts  of  a  philosopher  in  his  closet  caused  the  head 
of  Sidney  to  roll  from  the  scaffold.  "Such  cases  can 
never  occur  in  America,"  says  Chief- Justice  Marshall  in 
this  opinion.  "To  i^revent  the  possibility  of  those 
calamities  which  result  from  the  extension  of  treason  to 
offences  of  minor  importance,  that  great  fundamental 
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law  which  defines  and  limits  the  various  departments  of 
our  government,  has  given  a  rule  on  the  subject  both  to 
the  Legislature  and  the  Courts  of  America,  which  neither 
can  be  permitted  to  transcend." 

It  was  not  his  intention,  he  remarks,  in  the  same  case, 
to  say  that  no  individual  can  be  guilty  of  treason  who 
has  not  appeared  in  arms  against  his  country ;  on  the 
contrary,  if  war  be  actually  levied,  all  who  are  actually 
leagued  in  the  genei'al  conspiracy  and  perform  any 
part,  however  minute,  or  however  remote  from  the  scene 
of  action^  are  to  be  regarded  as  traitors.*  "  To  complete 
the  crime  of  levying  war  against  the  United  States,"  he 
remarks,  ''there  must  be  an  actual  assemblage  of  men 
for  the  puii)ose  of  executing  a  treasonable  design.  In 
the  case  now  before  the  Court  a  design  to  overturn  the 
government  of  the  United  States  in  New  Orleans  by 
force,  would  have  been  unquestionably  a  design,  which, 

*  This  part  of  the  opinion  of  the  Supreme  Court  was  the  subject  of  crit- 
icism, and  much  argument,  in  the  discussions  on  Burr's  trial,  which  I  shall 
presently  notice.  It  was  thought  by  counsel  to  countenance,  in  some  de- 
gree, the  odious  doctrine  of  comtr^idice  treason,  which  the  Constitution  in 
express  terms  excludes.  The  Chief-Justice  remarks  in  his  opinion  on 
Burr's  trial.f  that  four  judges  were  present  at  the  decision  of  Bollman  and 
Swartwout's  case,  and  he  thought  them  unanimous  ;  but  that  he  had 
since  reason  to  suspect  that  one  of  them,  who  was  pR'vented  from  entering 
into  a  full  discussion,  did  not  concur  in  this  particular  point  with  his  breth- 
ren, lie  adds,  that  for  himself  he  then  thought,  and  still  continued  to 
think,  the  opinion  correct.  He  qualities  this,  however,  by  remarking  that 
it  is  not  to  be  understood  as  adopting  the  whole  doctrine  of  the  English 
books  on  the  subject  of  accessories  to  treason.  Such  certainly  was  not  the 
fact.  Those  who  only  ]k:rf&nn  a  part,  and  who  are  l^af/uetf  in  Vie  cott^piracyy 
are  declared  to  be  traitors.  There  could  be  no  war  levied,  and  conse- 
quently no  treason,  without  the  actual  embodying  of  men,  and  a  military 
assemblage  in  force.  All  that  the  Court  intended  to  Siiy  was,  that  in  order 
to  convict  for  treason,  it  was  not  absolutely  necessary  for  the  accused  to  be 
found  actually  embodied  among  the  trea,sonable  assemblage.  He  must, 
however,  be  jiroved  to  have  done  sorM  net,  to  have  pcrfot^med  sorn^  part, 
toward  the  accomplishment  of  the  particular  overt  act  of  war  laid  in  the 
indictment.  These  were  the  principles  subsequently  avowed,  as  we  shall 
see.  bv  the  Chief-Justice  on  Burr's  trial,  and  it  is  believed  are  now  to  be 
considered  the  settled  doctrines  of  the  Federal  Courts. 

t  2  Burr's  Trial,  page  406.     It  was  insisted  by  Burr's  counsel  that  this 
part  of  the  opinion  was  extra-judicial,  and  not  binding  as  authority. 
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if  carried  into  execution,  would  have  been  treason  ;  and 
the  assemblage  of  a  body  of  men  for  the  pui^pose  of  cany- 
ing  it  into  execution  would  amount  to  levying  war  against 
the  United  States ;  but  no  conspiracy  for  this  object,  no 
erdisting  of  men  to  effect  it,  would  be  an  actual  levying 
of  war.'- 

The  session  of  the  Supreme  Court  at  which  the  case  of 
Bollman  and  Swartwout  was  decided  had  scarcely  ter- 
minated when  the  Chief- Justice  was  called  upon  to  enter 
upon  the  trial  of  Aaron  Burr,  the  principle  actor  of  this 
gigantic  scheme  of  aggrandizement.  Col.  Burr  had  been 
brought  to  the  city  of  Richmond  on  the  26th  of  March, 
guarded  by  a  military  escort,  and  on  the  morning  of  the 
31st  appeared  with  his  counsel,  Edmund  Randolph  and 
John  Wickham,  Esqrs,  before  the  Chief-Justice,  who 
had  already  been  seated  half  an  hour  on  the  bench. 
The  accused  apologized  in  his  blandest  manner  for  the 
delay,  declaring  that  he  had  "misapprehended  the  hour 
at  which  he  was  bound  to  appear,"  and  the  argument, 
on  the  motion  of  Mr.  Hay,  District- Attorney  of  Virginia, 
and  Mr.  Rodney,  Attorney-General  of  the  United  States, 
to  commit  the  accused  to  answer  for  a  high  misde- 
meanor, and  on  a  charge  of  treason,  immediately  com- 
menced. BuiT  himself,  calm,  collected,  confident  in 
language  and  manner,  addressed  the  Court  after  his 
counsel  had  taken  their  seats,  in  opposition  to  the  mo- 
tion, in  one  of  those  plausible  and  insinuating  argu- 
ments w^hose  keen  and  subtle  logic  was  so  i)eculiarly  his 
own.  ^'According  to  the  Constitution,"  he  remarked, 
''treason  consisted  in  acts ;  that  an  arrest  could  only  be 
justified  by  the  suspicion  of  acts^  whereas,  in  this  case, 
his  Honor  was  invited  to  issue  a  wantint  upon  mere  con- 
jecture; that  alarms  existed  without  cause;  that  Mr. 
Wilkinson  alarmed  the  President,  and  the  President 
alaimed  the  people  of  Ohio.  He  appealed  to  historical 
facts,"  etc.*     • 

The  next  day  the  Chief-Justice  pronounced  his  opin- 


1  Burr's  Trial,  p.  7. 
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ion,  and  after  a  careful  review  of  the  subject,  decided  to 
hold  Col.  Burr  to  answer  the  charge  of  a  misdemeanor 
only,  without  including  the  charge  of  high  treason.  The 
offence  being  bailable,  the  accused  was  recognized  in  the 
sum  of  ten  thousand  dollars. 

On  the  22nd  of  May,  1807,  Burr  was  arraigned  before 
Judge  Marshall  and  his  Associate,  Cyrus  Griffin,  Dis- 
trict Judge  of  Virginia,  at  a  Circuit  Court  held  for  that 
district  at  the  city  of  Richmond.  The  Attorney-General 
of  the  United  States  having  withdrawn,  Mr.  Hay,  who 
conducted  the  prosecution,  was  assisted  by  Alexander 
McRae  and  the  afterwards  celebrated  William  Wii*t,  of 
Virginia.  Col.  Burr  appeared  with  two  additional  coun- 
sel, Benjamin  Botts  and  John  Baker,  who  were  joined 
soon  after  by  Luther  Martin  of  Maryland.  It  is  not, 
however,  too  much  to  say — and  it  is  no  disparagement 
to  the  eminent  abilities  of  either  Mr.  Randolph,  Mr. 
Martin,  or  Mr.  Wickham — that  Burr  himself  was  his 
own  leading  counsel,  and  his  the  keen  and  powerful  in- 
tellect, which  originated  and  directed  the  admirably 

arranged  proceedings  of  the  entire  defence.*    Whatever 

— #  

*  The  great  ability  of  Colonel  Burr  as  a  lawj-er  has  never  been  denied  or 
questioned.  The  "subtlest  practitioner  of  the  times,"  as  he  has  been  sig- 
nificantly tenned,  he  stood  for  some  years,  before  his  elevation  to  the  Vice- 
Presidency,  the  formidable  rival  and  competitor  of  Hamilton  at  the  head 
of  tlie  New  York  bar.  As  a  mere  lawyer,  Burr  was  greater  than  Hamilton; 
but  as  an  advocate  the  latter  was  no  doubt  superior.  I  have  heard  a  gentle- 
man, f  who  was  well  acquainted  with  them  both,  and  had  frequently 
listened  to  their  speeches  and  arguments  at  the  bar,  describe  the  manner 
and  characteristics  of  each  as  a  speaker: — Hamilton,  rich  in  declamation, 
but  at  the  same  time  cogent  and  convincing,  copious  in  language,  earnest, 
and  sometimes  impassioned  in  manner.  Burr,  calm,  unruffled,  almost  col- 
loquial, and  naver  attempting  anything  like  declamation  or  rhetoric,  but 
compact,  nervous,  and  clear  as  a  sunbeam,  armed  at  every  point,  skillful  in 
defence,  adroit  in  attack.  His  arguments  to  the  Court,  and  his  addresses 
to  the  jury  were  always  brief,  but  pointed  and  pertinent;  rarely,  except 
upon  great  occasions,  exceeded  half  an  hour,  and  yet  when  he  closed  he 
seemed  to  have  siiid  everj'thiug  material  to  his  argument,  or  which  the  case 
required. 

After  his  trial  for  treason,  Colonel  Burr  left  the  country,  a  broken  and 
ruined  man.     Having  travelled  through  England  and  part  of  the  continent 

t  The  venerable  Dr.  Nott,  President  of  Union  College. 
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may  be  thonght  of  the  guilt  or  innocence  of  Colonel  Burr, 
or  whatever  opinions  may  be  entertained  of  his  merits 
and  character  as  a  man,  one  can  scarcely  help  feeling  a 
degree  of  interest  in  his  defence,  and  it  may  be  some- 
thing like  a  sentiment  of  admiration  at  the  display  of 
keen  intellect  and  eminent  skill  which  he  developed  on 
this  occasion.  Calm  and  self-reliant,  but  without  arro- 
gance, firm,  and  perhaps  a  little  haughty  in  his  demeanor, 
but  generally  courteous  to  his  adversaries,  and  respectful 
to  the  Court,  he  displayed  throughout  the  preliminary 
proceedings  of  the  trial  the  firm  temper  of  an  elevated 
mind  as  well  as  the  practical  skill  of  the  veteran  lawyer. 
In  his  various  motions  and  brief  addresses  to  the  Court, 
not  less  than  in  his  occasional  questions  to  witnesses  on 
the  stand,  he  exhibited  a  shrewdness,  a  depth  of  obser- 
vation and  a  penetration,  which  certainly  develops  great 
capacity  and  power  of  mind.*    Though  Bun*  may  have 

of  Europe,  he  returned  to  New  York  in  1812,  and  opening  an  office  at  No. 
12  Nassau  street,  resumed  the  practice  of  the  law.  It  had  hecome  too  much 
the  fashion,  however,  to  denounce  and  decry  Colonel  Burr,  and  he  never 
afterwards  regained  the  confidence  of  the  community.  Yet  he  was  engaged 
ui)on  some  causes  of  great  importance,  among  which  may  be  mentioned 
the  celebrated  Eden  will  case,  in  the  year  1828,  reported  under  the  title  of 
Varick  vs.  Jackson,  in  2  Wendell's  New  York  Reports,  page  166,  a  case  in 
which  the  New  York  Court  of  Errors,  after  a  most  elaborate  and  exhaust- 
ing discussion,  sustained  the  position  advocated  by  Burr,  in  opposition  to 
the  general  current  of  English  authorities,  namely,  that  an  existing  adverse 
possession  against  the  devisor  at  the  time  of  making  his  will  and  at  the  time 
of  his  death,  does  not  affect  the  validity  of  a  devise  of  real  estate  It  should 
be  remarked,  however,  that  the  main  argument  in  the  case  was  made  by 
Burr'b  associate  counsel,  Mr.  Van  Buren,  afterwards  President  of  the 
United  States,  an  argument  characterized  by  more  than  that  gentleman's 
usual  acknowledged  legal  talent,  ingenuity,  and  great  ability.  At  its  close 
Mr.  Burr  declined  arguing  the  principal  question,  which  had  been  so 
thoroughly  discussed  by  his  associate,  and  merely  made  a  few  remarks 
upon  the  question  of  the  examination  of  one  of  the  witnesses. 

Burr  died  on  Staten  Island,  September  14fh,  1886,  at  the  advanced  age 
of  eighty-five,  with  scarcely  a  friend,  says  one  who  knew  him,  **  to  close 
his  eyes  or  wipe  the  dew-drops  of  death  from  his  brow."  He  was  buried 
at  Trenton,  New  Jersey.  Within  a  few  years  a  plain  monument,  with  the 
simplest  inscription,  has  been  placed,  almost  by  stealth,  at  his  gnive. 

♦  Says  Mr.  McKae,  in  his  able  argument  on  the  final  and  decisive  motion 
in  the  case:  *'  We  blame  not  the  prisoner  for  exercising  any  of  those  rights. 
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been  a  bad  man,  no  one  will  deny  that  he  was  an  able 
one.  His  scheme  to  overturn  the  government  or  dis- 
member the  confederacy,  if  ever  entertained,  was  an  am- 
bition like  that  of  a  C?esar;  the  oriental  imagination 
which  conceived  the  plan  of  an  independent  empire  in 
Mexico,  was  not  unworthy  the  genius  of  a  Bonaparte. 
It  would  be  curious  to  speculate  as  to  the  probable 
destiny  of  the  Spanish  race  on  this  continent,  if  Burr's 
dreams  of  conquest  and  empire  could  have  been  realized ; 
though  he  might  not  have  wielded  the  power  of  a  Na- 
poleon, he  had  at  least  all  the  indomitable  will  an4 
energy,  and  more  than  the  ability,  of  a  Francia. 

I  shall  not  dwell  upon  the  various  circumstances  at- 
tending this  celebrated  trial,  or  review  in  detail  the  many 
grave  questions  raised  and  discussed  before  the  Cliief- 
Justice,  all  of  which  he  considered  with  an  excessive 
degree  of  care  and  caution,  and  decided  in  a  manner 
which  the  accused  certainly  had  no  right  to  complain 
of.  In  the  prosecution  of  great  State  causes  in  other 
countries,  the  influence  of  the  government  has  been 
usually  able  to  make  itself  felt  through  the  Court ; 
but  the  proceedings  of  this  trial  bore  ample  testimony 
that  the  American  judiciary  were  in  fact,  as  in  name, 
independent.  No  government  influence  could  be  brought 
to  bear  down  the  accused  in  that  tribunal  wherein  John 
Marshall  presided,  the  impersonation  of  calm,  unbend- 
ing, inflexible  justice.  Indeed,  he  did  not  escape  the 
animadversions  of  government  for  some  of  his  rulings  on 
this  trial,  as  I  shall  presently  notice  ;  but  none  of  these 
served  to  move  him  from  the  strict  line  of  what  he  re- 

which,  as  a  citizen,  he  is  entitled  to,  and  which  it  were,  perhaps,  a  viola- 
tion of  duty  not  to  exercise ;  and  no  man's  talents  are  more  competent  to 
distinguish  and  assert  his  rights  than  those  of  the  accused.  We  object  not 
to  his  making  any  such  motion  as  rightly  belongs  to  his  defense.  But  the 
prisoner,  for  the  purpose  of  escaping  the  effect  of  the  prosecution  carrying 
on  against  him,  has  with  unexampled  dexterity  contrived,  from  the  very 
start,  almost  invariably,  to  quit  his  situation  as  an  accused.  On  every 
occasion,  from  the  commencement  to  the  present  moment,  instead  of  Aaron 
Burr  defending  himself,  we  lind  him  taking  the  high  ground  of  public 
accuser  and  assailing  others." — 2  Burr's  Trial,  p.  28. 
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garded  as  his  duty,  or  to  shake  his  firm  purpose.  It  is, 
I  think,  evident  throughout,  that,  while  Marshall  under- 
took to  determine  every  question  presented  to  him,  by 
the  rule  of  established  legal  principles,  yet  it  was  his 
aim  in  the  pi'actical  conduct  of  the  trial,  to  see  that  the 
accused  at  least  should  not  have  reason  to  complain  of 
the  slightest  a€t  of  partiality  or  wrong.  The  principle 
which  governed  his  conduct — and  I  believe  it  must  be 
conceded  to  be  not  only  a  liberal  and  high-minded,  but 
con'ect  rule  of  action  in  the  trial  of  a  criminal,  and  es- 
pecially a  capital  oflEence — may  be  gathered  from  the  last 
sentence  of  the  following  brief  passage  from  his  opinion 
on  the  motion  of  Col.  Burr  for  a  writ  of  subpoena  duces 
tecum^  to  the  President  of  the  United  States,  directing 
him  to  produce  a  certain  letter  of  Gen.  Wilkinson,  a 
motion  fully  discussed  on  both  sides,  and  warmly  op- 
posed by  the  counsel  for  the  government,  on  the  ground, 
among  other  things,  that  the  Tnateriality  of  the  letter 
had  not  been  shown.  The  Cfeief-Justice,  on  full  con- 
sideration,  granted  the  motion.  "  It  is  not  for  the  Court, ' ' 
he  remai'ks,  "to  anticipate  the  result  of  the  present 
prosecution.  Should  it  terminate,  as  is  expected,  on  the 
part  of  the  United  States,  all  those  concerned  in  it  should 
certainly  regret,  that  a  paper,  which  the  accused  believed 
to  be  essential  to  his  defence,  which  may,  for  aught  that 
now  appears,  be  essential,  had  been  withheld  from  him. 
I  will  not  say  that  the  circumstance  would  in  any  degree 
tarnish  the  reputation  of  the  Govemmet ;  but  I  will  say 
that  it  would  tarnish  the  rejDutation  of  the  Court,  which 
had  given  its  sanction  to  its  being  withheld.  Might  I  be 
permitted  to  utter  one  sentiment  with  respect  to  myself, 
it  would  be  to  deplore  most  earnestly  the  occasion  which 
sho'uld  compel  me  to  look  back  on  any  part  of  my  official 
conduct  with  so  much  self-reproach  as  I  should  feel, 
could  I  declare,  on  the  information  now  possessed,  that 
the  accused  is  not  entitled  to  the  letter  in  question,  if  it 
should  really  be  important  to  him."  * 

♦  1  Burr's  Trial,  p.  188. 
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The  grand  jury,  consisting  of  some  of  the  most  emi- 
nent citizens  of  Virginia,  *  were  empannelled  and  sworn 
on  the  day  of  the  opening  of  the  Court,  May  22nd,  and 
the  Chief- Justice  thereupon  delivered  his  charge  to  them. 
But  it  was  not  until  the  24th  of  June,  and  after  many 
adjournments,  and  protracted  discussions,  in  which  Col. 
Burr  and  all  the  counsel  employed  on  either  side  en- 
gaged, that  the  grand  juiy  brought  in  indictments  against 
Aaron  Burr  and  Herman  Blennerhasset,  for  both  treason 
and  misdemeanor.  Burr  thereupon  pleaded  not  guilty, 
and  was  committed  for  trial.  The  trial  was  postponed  to 
the  3rd  of  August  following. 

On  that  day  the  Court  again  convened,  and  the  same 
counsel  appeared.     Subsequently,  and  about  the  time  of 

*  John  Randolph  was  foreman.  Burr  clauned  the  right  of  chaUenging 
the  grand  jurors  for  cause,  which  was  allowed.  He  challenged,  however, 
only  two  on  the  panel — Mr.  Giles  and  Col.  "Wilson  C.  Nichols — ^both  of 
whom  had  served  in  the  Senate  of  the  United  States.  The  former  gentle- 
man, he  remarked,  had,  in  his  public  capacity,  formed  a  decisive  opinion 
on  the  c^se.  **He  is  one  of  the  last  men,'*  Mr.  Burr  observed,  '*  on  whom 
I  wish  to  cast  any  reflections.  So  far  from  having  any  animosity  against 
him,  lie  would  have  been  one  of  those  whom  I  would  have  ranked  among 
my  personal  friends."  As  to  Col.  Nicholas.  Burr  remarked,  that  "he  has 
entertained  a  bitter  personal  animosity  against  me;  and  therefore  1  cannot 
expect  from  him  that  pure  impartiality  of  mind  which  is  necessary  to  a 
correct  decision."  Both  these  gentlemen,  thereupon,  by  consent,  with 
drew. 

Major  Eggleston,  one  of  the  jurors,  hereui)on  came  forward  and  re- 
marked that  he  had  expressed  great  warmth  and  indignation  on  the  subject, 
and  believed  it  indelicate  for  him  to  serve.  Burr,  however,  declined  taking 
any  exception  to  him,  remarking,  "There  is  ver}'  little  chance  that  I  can 
exjx^ct  a  better  man  to  try  my  cause.  Ills  desire  to  be  excused,  and  his 
opinion  that  his  mind  is  not  free  upon  the  case,  are  good  reasons  why  he 
should  be  excused ;  but  the  candor  of  the  gentleman  in  excepting  to  him- 
self, leaves  me  ground  to  hope  that  he  will  endeavor  to  be  impartial." 

John  Bandolph  also  wished  to  be  excused,  declaring  that  he  had  "a 
strong  prepossession." 

Mr.  Burr. — "Really.  I  am  afraid  we  shall  not  be  able  to  find  any  man 
without  this  prepossession." 

Chief- Justice. — "The  rule  is.  that  a  man  must  not  only  have  formed, 
but  declared  an  opinion,  in  order  to  be  excluded  from  serving  on  the  jury.** 

Mr.  Randolph. — "I  do  not  recollect  to  liavi^  declared  one  " 

Mr.  Burr  did  not  object  to  Randolph,  and  he  was  accordingly  sworn  as 
foreman  of  the  jury. — 1  Burr' a  Trial,  p.  44. 
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opening  the  cause  to  the  jury,  Mr.  Charles  Lee,  ex- At- 
torney-General of  the  United  States,  was  added  to  the 
array  of  counsel  for  the  defence.  Two  weeks  were  con- 
sumed  in  the  attempt  to  obtain  a  jury,  the  great  mass  of 
those  who  were  summoned  exhibiting  the  strongest  pre- 
possessions against  the  prisoner  and  his  cause.*  During 
these  preliminary  arrangements  and  the  discussion  inci- 
dent to  them,  much  asperity  of  feeling  was  at  times 
exhibited  between  the  counsel  on  either  side.  It  was 
observed,  however,  that  the  prisoner  at  the  bar  preserved, 
throughout,  the  most  cool  and  dignified  composure,  not 
only  avoiding  everything  like  personality  himself,  but 
imposing  restraint  upon  his  counsel.  The  veteran  Luther 
Martin,  who  defended  Colonel  Burr  with  all  the  warmth 
and  ardor  of  friendship,!  could  not  entirely  smother 
those  feelings  of  indignation  which  the  vigorous  attacks 
of  the  prosecution  excited.  Being  interrupted  by  one  of 
the  counsel  for  the  people,  who  suggested  to  him  the 
importance  of  economizing  time,  he  sharply  replied,  "  I 
know  what  economy  they  wish.     They  wish  us  to  be 

*  Most  of  them  were  set  aside  for  cause.  Occasionally,  but  not  often, 
BtuT  exercised  his  right  of  peremptory  challenge.  The  first  of  these 
peremptory  challenges  was  of  a  Mr.  Hamilton  Morrison.  After  a  brief 
examination,  the  Court  thought  that  8ufl3cient  cause  had  not  been  shown 
against  his  being  a  juror,  and  it  appears  that  he  was  about  to  be  sworn, 
when  the  juror  impudently  remarked,  "I  am  surprised  why  they  should  be 
in  80  much  terror  of  me.  Perhaps  my  name  may  be  a  terror,  for  my  first 
name  is  Hamilton.*'  Col.  Burr  quietly  observed  that  **t?iat  remark  was  a 
suflScient  cause  for  objecting  to  him,"  and  challenged  him;  whereupon  Mr. 
Hamilton  Morrison  w^as  set  aside. — 1  Burr's  Trial,  p.  383. 

t  Mr.  Martin,  in  offering  himself  as  one  of  Burr's  bail,  remarked  that  he 
was  happy  to  have  this  opportunity  to  give  a  public  proof  of  his  confidence 
in  the  honor  of  Col.  Burr,  and  of  his  conviction  that  he  was  innocent. 
Indeed,  with  such  warmth  and  ardor  did  he  enter  into  the  defence,  that 
Jefferson,  in  one  of,  his  letters  to  the  District-Attorney,  Mr.  Hay,  hints  at 
the  propriety  of  indicting 'Mariin  (whom  he  denounces  as  an  "impudent 
Federal  buU-dog  **),  as  an  accomplice  of  Burr. 

It  may  be  added  that  Jefferson's  denunciations  of  Martin  were  repaid 
with  interest.  I  have  been  told  by  an  eminent  gentleman  of  the  Maryland 
bar,  who  was  well  acquainted,  and  had  practiced  with  Mr.  Martin,  that  it 
was  one  of  his  common  expressions  when  stigmatizing  any  person  with  the 
strongest  terms  of  opprobrium,  to  say  that  he  was  **  as  great  a  scoundrel  as 
Thomas  Jefferson. " 
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silent;  they  would,  if  they  could,  deprive  Col.  Burr's 
counsel  of  an  opportunity  of  defending  him,  that  they 
migJU  hang  him  up  as  soon  as  possible j  to  gratify  them- 
selves  and  the  governvienty  Mr.  McRae  denounced  the 
remark  as  "a  most  unprincipled  and  unfounded  asser- 
tion." Mr.  Hay  also  warmly  repelled  the  charge.  The 
.  Chief- Justice,  in  his  calm  and  dignified  way,  at  once  re- 
stored order.  He  had  hoped  "that  no  such  allusions 
would  have  been  made ;  that  the  government  ought  to  be 
treated  with  respect,  and  that  there  was  a  delicacy  to  be 
observed  on  that  subject,  from  which  he  hoped  there 
would  be  no  departure  hereafter."  Thereupon  Col.  Burr 
remarked :  "I  rose  to  stop  the  progress  of  such  language 
when  up  before.  I  had  made  sufficient  apologies,  if  any 
were  necessary,  for  any  expressions  which  had  been  used, 
and  I  had  hoped  that  no  allusion  would  be  made  to  the 
subject.  It  will  be  recollected  that  I  have  constantly 
manifested  my  displeasure  at  such  expressions.  I  have 
carefully  avoided  such  myself,  and  imposed  similar  re- 
straints on  my  counsel ;  and  urged  that  the  government 
should  be  treated  with  the  utmost  delicacy,  though  there 
was  gi'eat  provocation  from  the  gentleman  on  the  part  of 
the  prosecution,  which  would  have  justified  harsh  terms. 
I  hope  these  things  will  cease.  On  the  part  of  my  counsel 
I  am  sure  they  will  cease."* 

*  1  Burr's  Trial,  p.  386.  I  have'  remarked  that  Burr  preserved  an  un- 
ruffled temper  througliout  the  trial,  and  rarely  suffered  himself  to  be  be- 
trayed into  anythiuff  like  warmth  of  language.  Occasionally,  however,  we 
notice  something  of  the  kind.  On  his  motion  that  the  Court  would  instruct 
the  jury  on  certain  sj)ecial  points  of  law,  Mr.  Hay  hoped  the  Court  "would 
not  grant  particular  indulgences  to  Col.  Burr,  who  stood  on  the  same  foot- 
ing with  everj'  other  man  charged  with  a  crime." 

Mr.  BiJKU — "  Would  to  God  that  I  did  stand  on  the  same  ground  with 
ever}'  other  man.  This  is  the  first  time  I  have  ever  been  permitted  to  enjoy 
the  rights  of  a  citizen.     How  have  I  been  brought  hither?  " 

The  CiTTEF-JusTrcE  siiid  it  was  improper  to  go  into  these  digressions. 

Col.  Burr  thereupon  disclaimed  any  desire  to  obtain  other  privileges  and 
rights  than  those  which  belonged  to  every  citizen. 

On  one  occasion,  too,  he  expressed  himself  with  much  asperity,  and  with 
a  keen  and  bitter  sarcasm  upon  what  he  called  **the  amiable  morality"  of 
the  government.     Alluding  to  the  arrest  of  his  friends,  the  seizure  of  his 
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At  length,  the  jury  being  empannelled  and  sworn,  on 
Monday,  the  17th  of  Angust,  Mr.  Hay  opened  the  case 
on  the  part  of  the  prosecution.  1  shall  not  undertake  to 
follow  the  course  of  the  trial,  but  refer  the  reader  to  the 
printed  report  of  it  by  Mr.  David  Robertson,  published 
at  the  time  in  two  volumes,  containing  the  entire  pro- 
ceedings, including  the  evidence,  the  arguments  of  coun- 
sel, and  the  opinions  of  the  Court  upon  the  various 
motions  made,  and  questions  raised,  during  the  couree 
of  the  proceedings. 

The  counsel  for  the  people  having  adduced  their  testi- 
mony relative  to  the  overt  acts  alleged  in  the  indictment. 


property  and  papers,  and  an  order  which  had  been  issued,  as  he  says,  to  kill 
him  while  descending  the  Mississippi,  he  remarks : 

'*  All  this  may  only  prove  that  my  case  is  a  solitary  exception  from  the 
general  rule.  The  government  may  be  tender,  mild,  and  humane  to  every 
one  but  me.  If  so,  to  be  sure,  it  is  of  little  consequence  to  any  one  but 
myself.  But  surely  I  must  be  excused  if  I  complain  a  little  of  these  pro- 
ceedings. There  seemed  to  be  something  mingled  in  thcj^e  proceedings 
which  manifested  a  more  than  usual  inchnatlon  to  attain  the  ends  of  justice. 
As  far  as  it  related  to  himself  perhap.s  these  things  were  of  no  account;  but 
what  was  then  to  be  said  of  those  and  other  measures,  such  as  the  .susixin- 
fidon  of  the  Juibeas corpvs  act,  which  concerned  the  whole  nation?  If,  in  the 
Island  of  Great  Britain,  such  a  measure  was  calculated  to  produce  80  much 
disturbance,  what  kind  of  sensation  ought  it  to  produce  in  this  couutr}-. 

"  Our  President  is  a  lawyer,  and  a  great  one,  too.  He  certainly  ought  to 
know  what  it  is  that  constitutes  a  war.  Six  months  ago  he  proclaimed  that 
there  was  a  civil  war.  And  yet  for  six  months  have  they  been  hunting 
for  it,  and  still  cannot  find  one  spot  where  it  exi.^ted.  There  was  to  be  sure 
a  most  terrible  war  in  the  newspapers,  but  nowhere  else." 

These  remarks  were  made  on  a  motion  of  Mr.  Ilay,  after  the  grand  jury 
had  been  sworn,  and  before  indictment  found,  to  commit  Burr  to  answer  a 
charge  of  treason — a  motion  which  was  denied  by  the  Chief-Justice. — 1 
Burr's  Triat,  p.  78. 

During  all  the  proceedings  of  the  trial.  Col.  Burr  manifested  the  fearless 
and  firm  demeanor  of  a  man  who  feels  himself  the  object  of  an  unrelenting 
and  unjust  persecution.  When  his  accusor,  Gen.  Wilkinson,  entered  the 
Court,  the  reporter  says  the  countenance  of  Col.  Burr  was  "marked  by  a 
haughty  contempt."  To  his  daughter  he  writes  in  the  tone  of  an  injured 
and  innocent  man:  "  You  have  read  to  very  little  purpose,  if  you  have  not 
remarked  that  such  things  happen  in  all  democratic  governments.  Was 
there  in  Greece  or  Rome  a  man  of  independence,  and  supposed  to  possess 
great  talents,  who  was  not  the  object  of  vinjlictive  and  unrelenting  perse- 
cution?" 
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namely,  the  hostile  assemblage  on  Blennerhasset  Island 
in  the  Ohio  river — at  which  it  was  not  pretended  that 
Col.  Burr  was  present,  he  being  really  at  the  time  hun- 
dreds of  miles  distant  from  the  scene  of  action — ^now 
proposed  to  connect  him  with  the  transaction  by  col- 
lateral testimony.  Here  the  counsel  for  the  prisoner 
raised  the  objection,  that  no  such  evidence  could  be  given 
under  tha  indictment.  It  was  at  once  perceived  that  the 
stress  of  the  case  lay  in  this  objection,  which'  Wirt^  in  his 
speech,  very  properly  characterized  as  a  bold  and  original 
stroke  in  the  noble  science  of  defence,  marking  the  genius 
and  hand  of  a  master.  The  discussion  which  arose  upon 
it,  resulting  in  a  decision  by  the  Chief-Justice,  which 
effectually  put  an  end  to  the  prosecution,  was  opened  by 
Mr.  Wickham.  It  lasted  a  week ;  all  the  counsel  em- 
ployed on  either  side  having  spoken  at  length  upon  the 
question,*  and  with  the  opinion  of  the  Court  thereon, 
occupies  the  last  sixty  pages  of  the  first,  and  the  whole 
of  the  second  volume  of  the  report  of  the  trial. .  I  desire 
to  pass  no  unmeaning  or  exaggerated  eulogy  upon  this 
splendid  display. of  forensic  genius  and  eloquence  ;  and, 
therefore,  shall  merely  say,  that  it  undoubtedly  presents 
us  the  fullest  and  most  perfect  exposition  of  the  law  of 
treason,  both  under  the  common  law  and  statutes  of  Eng- 
land, and  as  defined  by  the  Federal  Constitution,  to  be 
found  in  the  language.  Every  variety  of  illustration, 
every  ingenuity  of  argument,  the  most  ample  historical 
dissertations  upon  the  law  of  treason,  the  fullest  analysis 
of  cases,  the  application  of  the  most  hidden  and  recondite 
principles  of  the  common  law — in  short  materials  from 
all  sides  and  from  every  source,  were  pressed  into  the 
service  of  these  masterly  arguments.  Many  parts  of 
them  are  embellished  with  a  richness  of  language-,  and 
an  elegance  of  rhetoric,  which  serve  admirably  to  relieve 
the  hard  and  dull  outlines  of  a  mere  legal  discussion. 

*  The  counsel  spoke  in  the  following  order:  Mr.  Randolph  followed  Mr. 
Wickham.  Mr.  McRae  and  Mr.  Wirt  for  the  people  replied.  Mr.  Botts 
followed  for  the  defence;  Mr.  Hay  for  the  prosecution;  Mr.  Lee  and  !Mr. 
Martin  for  the  defence,  and  Mr.  Randolph  closed  the  argument. 
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Such  especially  is  the  case  with  the  speech  of  Mr.  Wirt, 
who  may  be  called  the  Sheridan  of  the  prosecution — a 
speech  which  exhibits  in  a  felicitious  degree  that  union 
of  brilliant  fancy,  eloquence,  and  legal  acumen,  which 
are  displayed,  though  perhaps  not  in  an  equal  degree,  in 
all  the  great  forensic  efforts  of  thfe,t  accomplished  lawyer. 
Though  it  may  not  deserve  the  exaggerated  encomium 
which  Burke  in  a  moment  of  ecstacy  bestowed  on  the 
effort  of  his  eloquent  associate  on  the  trial  of  Hastings, 
it  certainly  may  claim  its  full  share  of  the  compliment 
extorted  from  the  cold  and  calm  judgment  of  Marshall 
on  the  bench  :  '  'A  degree  of  eloquence  seldom  displayed 
on  any  occasion,  has  embellished  a  solidity  of  argument, 
and  a  depth  of  research,  by  which  the  Court  has  been 
greatly  aided  in  forming  the  opinion  it  is  about  to  de- 
Uver."  * 

The  Chief-Justice,  in  his  opinion  upon  the  case,  de- 
cides, that  collateral  testimony  offered  to  show  Col. 
Burr's  connexion  with  the  transactions  on  Blennerhas- 
set's  island  is  inadmissible.  His  conclusion  upon  this 
point  is  sustained  by  a  keen  and  subtle  logic,  and  an 
almost  technical  precision  of  argument,  which,  howevei;, 
satisfactory  and  conclusive  to  the  legal  mind,  does  not 
leave  the  case  upon  that  broad  and  high  ground  of  jDrin- 
ciple,  where  the  counsel  for  the  defence  had  placed  it ; 
nor  does  it  at  once  strike  the  understanding  as  entirely 
consistent  with  the  rule,  to  which  the  Chief- Justice  still 
adhered,  as  laid  down  in  the  case  of  Bollman  and  Swart- 
wout,  namely,  that  if  "a  body  of  men  be  actually  assem- 
bled for  the  pui-pose  of  effecting  by  force  a  treasonable 
object,  all  those  who  perform  any  part,  however  minute, 
or  however  remote  from  the  scene  of  action,  and  who 
are  actually  leagued  in  the  general  conspiracy,  are  to  be 
considered  as  traitors."  How  then,  it  might  be  asked, 
could  the  testimony  offered  to  prove  Burrs  connexion, 
though  remote  from  the  scene  of  action,  be  rejected  {  By 
a  nice,  but  technical,  though  doubtless  strictly  legal  dis- 

♦  2  Burr's  Trial,  p.  401. 
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tinction.  The  overt  act  of  treason  laid  in  the  indictment 
was  the  levying  of  war  in  Blennerhassett's  Island ;  —Burr 
was  not  present,  either  in  person  or  in  contemplation  of 
law,  either  actively,  or  constructively  aiding  and  assist- 
ing in  the  particular  act  there  alleged  to  have  b^en  com- 
mitted ;  and  whether  that  act  amounted  to  an  act  of  war 
or  not  (which  the  Chief-Justice  intimates  he  would  have 
submitted  to  the  jury),  no  proof  of  any  other  overt  act 
could  lawfully  be  given  in  evidence  under  the  indict- 
ment.* 

The  effect  of  the  decision,  was  of  course,  to  cut  off  the 
government  counsel  from  giving  any  evidence  to  connect 
Colonel  Burr  with  the  transactions  on  Blennerhassett's 
Island.  The  prosecution  was  at  an  end.  The  next  day, 
the  jury  having  retired  under  the  charge  of  the  Court, 
brought  in  a  verdict  of  not  guilty,  and  a  similar  fate  met 
the  indictment  for  misdemeanor. 

Says  Wirt  in  a  letter  to  a  friend  :  "Marshall  has  step- 
ped in  between  Burr  and  death.  He  has  pronounced  an 
opinion  that  our  evidence  is  all  in-elevant.  Burr  not 
having  been  present  at  the  island  with  the  assembliige, 
and  the  act  itself  not  amounting  to  a  levying  of  war.''  f 
And  again,  a  fortnight  afterwards  :  "The  second  prose- 
cution against  Burr  is  also  at  an  end ;  Marshall  again 
arrested  the  evidence.  A  motion  will  be  made  to  com- 
mit him  and  his  confederates  for  trial  in  Kentuckv,  or 
wherever  else  the  judge  shall,  from  the  whole  evidence, 
believe  their  crimes  to  have  been  committed.  There  is 
no  knowing  what  will  become  of  the  motion.  I  believe 
it  will  be  defeated."  %  In  this  Mr.  Wirt  was  mistaken. 
Burr  was  held  to  bail  in  the  sum  of  three  thousand  dol- 
lars to  answer  in  Ohio,  for  a  misdemeanor  in  setting  on 

*  See  opinion.     2  Burr's  Trial,  p.  401,  I't  se^j. 

\  Wirt's  letter  bears  date  only  the  day  after  the  decision  was  pronounced, 
and  he  must  have  misunderstood  that  part  of  the  opinion.  The  Chief -Jus- 
tice did  not  decide  that  the  transaction  on  Blennerhassett's  Island  did  not 
amount  to  a  levying  of  war.  He  would  have  been  disposed,  he  remarks, 
to  leave  it  as  question  of  fact  for  the  jury,  but  the  point  was  not  to  be  un- 
derstood as  decided. — 2  Barfs  Trial,  p.  422. 

I  Wirt  to  Dabney  Case,  1  Kennedy's  Life  of  Wirt,  p.  205. 
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foot  a  military  expedition  against  the  territories  of 
Spairv*  This  decision  seems  to  have  produced  some  dis- 
gust in  the  mind  of  Burr.  In  a  letter  to  his*  daughter  he 
remarks :  "The  opinion  was  a  matter  of  f egret  and  sur- 
prise to  the  friends  of  the  Chief- Justice,  and  of  ridicule 
to  his  enemies — all  believing  that  it  was  a  sacrifice  of 
principle  to  conciliate  Jack  Cade,^^  On  the  other  hand 
the  government,  or  perhaps  it  may  more  correctly  be 
said,  prominent  individuals  in  public  life,  connected 
with  the  administration,  did  not  fail  to  animadvert 
strongly  upon  the  conduct  and  decision  of  Marshall  dur- 
ing the  trial.  It  was  something  of  this  feeling  perhaps 
whicU  induced  a  distinguished  senator  from  Virginia,! 
to  introduce  a  bill  at  the  next  session  of  Congress,  defin- 
ing treason,  which  he  claimed  the  legislative  body  had 
a  constitutional  right  to  do.  Upon  this  occasion  he  at- 
tacked the  opinions  of  the  Chief-Justice  with  great 
warmth  and  boldness,  remarking,  among  other  things,  *'  I 
have  learned  that  judicial  opinions  on  this  subject  are 
like  changeable  silks,  which  vary  their  colors  as  they 
are  held  up  in  political  sunshine.""  But  arrows  like 
these  fell  innocuous  at  the  feet  of  the  Chief- Justice.  The 
purity  of  his  motives,  the  elevation  of  his  mind,  and  the 
integrity  of  his  character,  were  proof  against  all  such 
attacks.  He  held  no  opinions  to  propitiate  the  govern- 
ment, none  to  conciliate  the  favor  of  **  Jack  Cade." 

"Why  did  you  not  tell  Judge  Marshall  that  the  people' 
of  America  demanded  a  conviction  ?"  was  the  question 
put  to  Wirt,  after  the  trial.  ''  Tell  Mm  that !  "  was  the 
reply.  ''I  would  as  soon  have  gone  to  Herschel,  and 
told  him  that  the  people  of  America  insisted  that  the 
moon  had  horns  as  a  reason  why  he  should  draw  her 
with  them.'- 

The  law  of  prize  and  Admiralty  jurisdiction  formed 
one  of  the  most  important  branches  of  jurisprudence  ad- 
ministered in  the  Federal  tribunals  during  Marshall's 
term  of  service.     Hitherto  this  department  of  the  law 

♦  He  did  not  appear,  and  the  recognizance  was  forfeited. 
t  Mr.  Giles. 
28 
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had  received  but  little  attention  either  in  our  own  coun- 
try or  in  England.  Sir  William  Scott,  appointed  to  the 
bench  in  England  in  1798,  was  the  first  to  raise  it  into 
respectability  iu  that  country,  and  by  his  elaborate  and 
luminous  opinions,  published  in  Robinson's  Reports,  he 
prepared  the  way  for  that  liberal  and  enlightened  code 
of  American  prize  law,  which  the  judgments  and  deci- 
sions of  Marshall  and  Story  may  be  said  to  have  created. 
In  the  preceding  sketches  of  Marshall's  predecessors  I 
have  noticed  nearly  all  the  important  cases  of  Admiralty 
and  prize  law  decided  in  the  Supreme  Court  up  to  the 
time  he  came  upon  the  bench.  For  several  years  subse- 
quent to  this  period,  and  as  late  as  the  argument  of  the 
celebrated  case  of  Rose  vs.  Himely,*  in  the  winter  of 
1808,  very  few  contributions  to  this  branch  of  law-learn- 
ing had  been  made  by  the  American  Courts.  These  con- 
tributions were  all  to  be  found  in  the  few  cases  reported 
in  Dallas,  and  the  earlier  volumes  of  Cranch,  together 
with  a  small  volume  of  decisions  in  the  South  Carolina 
Courts,  by  Judge  Bee.  ''  It  is  a  beautiful  science,"  says 
Judge  Story,  two  or  three  year^  later ;  but  at  the  same 
time  it  was  for  all  practical  purposes  a  new  science  ;  for, 
with  the  exception  of  these  American  cases  and  the  four 
or  five  volumes  of  Robinson's  Admiralty  Reports  then 
published,  very  little  useful  reading  was  within  reach  of 
,the  lawyer,  except  one  or  two  treatises  or  essays,  and  a 
few  brief  notes  to  collections  of  Admiralty  forms  and 
precedents. 

The  non-intercourse  and  embargo  acts,  as  the  biogra- 
pher of  Story  very  correctly  observes,  created  cases  con- 
fessedly new  in  their  character,  and  which  were  not  only 
without  precedent,  but  beyond  the  reach  of  established 
rules.  It  became,  therefore,  necessary  to  build  up  a  new 
body  of  law,  to  open  untrodden  paths,  to  reduce  general 
principles  to  sx)ecific  form  and  practice,  to  apply  settled 
rules  to  curious  and  complicated  facts,  and  to  educe  from 
confiicting  elements  clear,  just,  and  practical  doctrines. 


♦  4  Cranch 's  Reports,  241 
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Cases  occurred  which  had  never  before  presented  them- 
selves in  a  similar  aspect.  The  conflicting  rights  of  cap- 
tors and  claimants,  of  neutrals  and  belligerents,  trading 
under  licenses,  or  privateering  under  letters  of  marque 
and  reprisal,  were  to  be  adjusted.  And  the  Court,  whose 
duty  it  was  to  decide  upon  these  important  subjects,  was 
forced  to  act  comparatively  without  a  guide,  and  often- 
times to  create  the  law  of  the  case.* 

One  of  the  most  important  of  the  earlier  cases  before 
Chief-Justice  Marshall  was  the  case  T  have  just  alluded 
to.  Rose  vs.  Himely,  which  involved  the  question  whether 
the  Courts  of  this  country  can  examine  the  authority  of 
a  foreign  tribunal  acting  as  a  prize  court,  and  can  disre- 
gard its  sentence  condemning  a  vessel  as  prize  of  war ; 
and  if  so,  whether  snch  sentence  of  a  foreign  tribunal  is 
valid,  when  the  vessel  at  the  time  is  actually  lying  in  an 
American  port.  The  case  received  additional  importance 
from  the  fact  that  several  causes  from  South  Carolina, 
Maryland,  and  Pennsylvania  dejDended  on  the  decision 
of  the  same  principle.  The  gentlemen  engaged  upon  all 
these  causes  were,  therefore,  suffered  to  be  heard  upon 
this  argument,  and  a  more  formidable  array  of  counsel 
had  certainly  never  ajjpeared  at  the  bar  of  the  Supreme 
Court.  For  the  appellant  were  Mr.  Charles  Lee,  Mr. 
Harper,  Mr.  S.  Chase,  Jr.,  Mr.  Dallas,  Mr.  Rawle,  Mr. 
Ingersoll,  and  Mr.  Drayton.  For  the  respondent — 
Mr.  Duponceati,  Mr.  E.  Tighlman,  and  Mr.  Martin. 
The  argument  lasted  nine  days,  three  of  which  were  con- 
sumed by  the  speech  of  Luther  Martin  alone,  as  w^e  are 
assured  by  a  spectator  whom  Mr.  Martin  ''fatigued 
almost  to  death,  "t 


♦  I  Story's  Life  and  Letters,  226,  227. 

t  Judge  Story,  who,  wliile  on  his  second  visit  to  Washington,  was  present 
at  this  argument.  In  a  letter  to  a  friend  he  has  given  brief  sketches  of  the 
counsel  engaged  in  it,  which  are  too  interesting  to  be  omitted : 

**  Harper  is  diffuse,  but  methodical  and  clear;  he  argues  with  considerable 
warmth,  and  seems  to  depend  upon  the  delil)erate  suggestions  of  his  mind, 
I  incline  to  tliink  that  he  studies  his  cases  with  great  diligence,  and  is  to  be 
considered  as  in  some  degree  artificiisil. 

"Duponceau  is  a  Frenchman  by  birth,  and  a  very  ingenious  counsellor 
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The  decision  of  the  Court  was  pronounced  by  the  Chief- 
Justice — clear,  luminous,  argumentative,  pointed,  and 
brief —travelling  not  far  for  illustration — alluding  to  but 
few  decisions,  and  these  only  the  decisions  of  Sir  William 
Scott,  in  the  English  Admiralty  Court — he  arrives  at  his 
conclusions  by  a  process  of  that  same  simple  and  per- 
spicuous reasoning  which  characterizes  all  his  juridical 
arguments  The  principles  established  by  it  are,  that 
the  jurisdiction  of  a  foreign  tribunal  may  be  examined 
in  the  Supreme  Court  of  this  country,  and  if  such  tri- 
bunal cannot,  consistently  with  the  law  of  nations,  exer- 
cise the  jurisdiction  which  it  has  assumed,  its  sentence 
is  to  be  disregarded.  That  in  the  case  at  bar,  the  sen- 
tence of  the  tribunal — a  French  Court  sitting  at  St. 
Domingo — was  invalid,  the  captured  vessel  never  having 
been  carried  within  its  jurisdiction,  and  actually  lying 
in  the  port  of  Charleston  when  the  sentence  of  condem- 

at  Philadelphia.  He  has  the  reputation  of  great  subtilty  and  acuteness,  and 
is  excessively  minute  in  the  display  of  his  learning.  His  manner  is  ani- 
mated but  not  impressive,  and  he  betrays  at  every  turn  the  impatience  and 
the  casuistry  of  his  nation.  His  countenance  is  striking,  his  figure  rather 
awkward.  A  small,  sparkling  black  eye,  and  a  thin  face,  satisfy  you  that 
he  is  not  without  (juickness  of  mind;  yet  he  seemed  to  me  to  exhaust  him- 
self in  ])etty  distinctions,  and  in  a  perpetual  recurrence  to  doubtful,  if  not 
to  inconclusive  arguments.  His  reasoning  was  nither  spriglitl}'  and  plausi- 
ble, than  logical  and  coercive:  in  short,  he  is  a  French  advocate. 

"Tighlman  is  quite  an  old  man,  of  an  unpromising  appearance;  his  face 
indicates  rather  a  simplicity  and  weakness  of  character.  Indeed,  when  I 
first  saw  him,  I  could  not  i>ersuade  myself  that  he  possessed  any  talent. 
I  heard  his  argument,  and  it  was  strong,  clear,  pointed,  and  logical. 
Though  his  manner  was  bad,  and  his  pronunciation  not  agreeable,  every 
person  listened  with  attention,  and  non6  were  disappointed. 

•'  Hawle  is  quite  a  plain,  but  genteel  man,  and  looks  lite  a  studious,  in- 
genious, and  al)l<'  lawyer.  He  argues  with  a  pleasant  voice,  and  has  great 
neatness,  perspicacity,  and  even  elegance.  He  keeps  his  object  steadily  in 
view;  he  distinguishes  with  care,  enforces  with  strength,  and  if  he  fails  to 
convince,  he  seldom  spends  his  thoughts  vainly. 

"IngersoU  has  rather  a  peculiar  face,  and  yet  in  person  or  manner  has 
nothing  which  interests  iu  a  high  degree.  He  is  more  animated  than  Rawle, 
but  lijis  less  precision ;  he  is  learned,  laborious,  and  minute,  not  eloquent, 
nor  declamatory,  but  dilTuse.  The  Pennsylvanians  consider  him  a  p>erfect 
drag-net.  that  gathers  everything  in  its  course. 

"Dallas  is  a  book  man,  ready,  apt.  and  loquacious,  but  artificial.     He  is 
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nation  was  passed.  The  Chief -Justice  further  laid  down 
the  rule,  in  which  he  was  sustained  by  a  majority  of  the 
Court,  that  though  the  rights  of  war  might  be  exercised 
by  a  country  on  the  high  seas,  yet  that  the  legislation  of 
every  country  being  territorial,  its  rights  of  sovereignty 
in  the  execution  of  a  mere  municipal  law  must  be  exer- 
cised within  its  own  territory ;  and,  therefore,  that  the 
seizure  of  a  vessel,  not  belonging  to  a  subject,  made  on 
the  high  seas,  for  the  breach  of  a  municipal  regulation, 
as  was  the  case  with  regard  to  the  vessel  in  controversy, 
was  an  act  which  the  sovereign  could  not  authorize,  and 
such  seizure  was  totally  invalid.  To  this  last  proposition 
Judges  Livingston,  Cushiiig,  and  Chase,  though  concur- 
ring in  the  general  decision,  did  not  accede. 

The  case  of  Hudson  and  others  vs.  Guestier,  which 
was  decided  the  same  day,  differed  from  the  case  of  Rose 
TS.  Himely  in  one  point,  namely,  that  the  captured  ves- 
sel, the  Sea  ^Flower,  was  seized  within  the  territorial 

of  a  strong,  robust  figure,  but  his  voice  seems  shrill  and  half  obstructed. 
He  grows  warm  by  method,  and  cools  in  the  same  manner.  He  wearies 
with  frequent  emphasis  on  subordinate  points;  but  he  cannot  be  considered 
as  unscientific  or  wandering. 

"Lee,  of  Virginia,  is  a  thin,  spare,  short  man;  you  cannot  believe  that 
he  was  Attorney -General  of  the  United  States.  I  heard  him  speak  for  a  few 
minutes,  but  the  impression  is  so  faint,  that  I  cannot  analyse  it." 

Story  next  comes  to  Luther  Martin,  "that  compound  of  stranire  quali- 
ties," who  seems  to  have  impressed  him  less  favorabh'  tlian  eitlier  of  the 
others.  One  can  scarcely  believe  that  his  description  does  full  justice  to 
that  distinguished  gentleman : 

"  He  is  about  the  middle  size,  a  little  bald,  with  a  common  forehead, 
pointed  nose,  inexpressive  eye,  large  mouth,  and  well-formed  chin.  His 
dress  is  slovenly.  You  cannot  believe  him  a  great  man.  Nothing  in  his 
voice,  his  action,  his  language  impresses.  Of  all  men  he  is  the  most  desul" 
tory,  wandering,  and  inaccurate.  Errors  in  grammar,  and.  indeed,  an  un" 
exampled  laxity  of  speech  mark  him  everywhere.  All  nature  pays  contri- 
bution to  his  argument,  if,  indeed,  it  can  be  called  one.  You  might  hear 
him  for  three  hours,  and  he  would  neither  enlighten  nor  amus^*  you ;  but 
amid  the  abundance  of  chaff  is  excellent  wheat;  and,  if  you  can  find  it,  the 
quality  is  of  the  first  order.  *  *  *  He  did  not  strike  me  at  all,  and  if  I 
were  to  judge  solely  from  that  effort,  I  should  say  that  he  was  greatly  over- 
rated. But  every  one  assures  me  that  he  is  profoundly  learned,  and  that 
though  he  shines  not  now  in  the  lustre  of  his  former  days,  yet  he  is  at  times 
very  great."— Z(f<?  and  Wriiingn  of  St&ry,  Vol.  I,  pp.  123,  124. 


488  LIVES   OF  THE  CHIEF-JUSTICES. 

jurisdiction  of  St.  Domingo,  and  had  been  carried  into  a 
Spanish  port  in  the  isle  of  Cuba.  The  question  there- 
fore which  arose  was,  whether  the  Court  of  the  captor 
lost  its  jurisdiction  over  the  captured  vessel  bv  its  being 
carried  into  a  neutral  port.  The  Court  decided  in  favor 
of  the  jurisdiction  of  the  foreign  tribunal,  holding  the 
possession  of  captors  in  a  neutral  port,  to  be  the  posses- 
sion of  the  sovereign.  This  point  was  held  by  a  major- 
ity of  the  judges,*  and  the  question  was  accordingly 
regarded  as  settled. 

But  the  principle  laid  down  by  the  Chief-Justice  in 
Rose  vs,  Himely,  that  the  seizure  of  a  vessel  on  the  high 
seas  beyond  the  jurisdiction  of  the  sovereign,  for  the 
mere  breach  of  the  municipal  regulation,  was  invalid^ 
and  conferred  no  jurisdiction,  was  not  considered  as  set- 
tled. Accordingly,  at  the  term  of  the  Court,  in  1810, 
the  case  of  Hudson  vs.  Gaestier  again  came  up  for  argu- 
ment on  a  new  state  of  facts,  from  which  it  appeared 
that  the  Sea  Flower  had  actually  been  captured  bej/ond 
the  jurisdiction  of  St.  Domingo,  and  had  been  carried 
into  the  neutral  port  of  Bai'acoa,  in  the  isle  of  Cuba. 
The  point,  that  the  French  Court  had  jurisdiction,  not- 
withstanding the  captured  vessel  lay  within  a  neutral 
port,  being  considered  as  settled  by  the  fomier  decision, 
the  sole  remaining  question  was,  whether  the  capture 
beyond  the  territorial  jurisdiction  of  St.  Domingo  was 
valid.  Mr.  Justice  Livingston  delivered  the  opinion  of 
the  Court  in  favor  of  the  jurisdiction,  overruling  the 
doctrine  of  the  Chief- Justice  in  Rose  vs,  Himely,  and  in 
this  opinion  all  the  judges  except  the  Chief-Justice  con- 
curred, f 


♦  Justice  Livingston  and  one  other  of  the  judges  dissenting. 

f  6  Cranch,  281.  The  decision  in  Rose  vs.  Ilimely  is  qualified  in  another 
respect  by  the  subsequent  case  of  Williams  and  others  t?j».  Amroyd  and 
others,  at  the  terra  of  the  Court  in  1813.  In  that  case,  it  is  said  to  be  settled 
by  the  decision  of  Hudson  vs.  Guestier,  that  the  sentence  of  a  competent 
Court  proceeding  in  rem.  is  conclusive  with  respect  to  the  thing  itself.  No 
Court  of  co-ordinate  jurisdiction  can  examine  the  sentence;  and  though  a 
foreign  tribunal  should  condemn  American  neutral  property  under  an  edict 
unjust  in  itself,  contniry  to  the  law  of  nations,  and  in  violation  of  neutral 
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This  important  branch  of  jurisprudence,  namely,  Ad- 
miralty and  Prize  law — which  subsequently  grew  up  into 
a  system  in  the  Federal  tribunals — received  a  new  im- 
pulse at  the  breaking  out  of  the  war,  and  after  the  acces-* 
sion  of  Judge  Story  to  the  national  judiciary. 

That  eminent  jurist  took  his  seat  on  the  bench  at  the 
term  held  in  February,  1812,*  filling  the  vacancy  occa- 
sioned by  the  death  of  Judge  Gushing.  Another  va- 
cancy had  also  recently  occurred  by  the  death  of  Judge 
Chase,  which  vacancy  had  been  filled  by  the  appoint- 
ment of  Gabriel  Duval,  of  Maryland.  In  other  respects 
no  change  had  been  made  since  the  appointment  of  Mr. 
Justice  Todd,  in  1807. 

From  the  correspondence  of  Judge  Story  at  this  period, 
we  derive  some  interesting  details  relative  to  the  n)ode 
of  life  of  the  judges  at  these  general  terms  of  the  Court, 
and  their  manner  of  dispatching  business.  They  lived 
together  on  terms  of  the  most  frank  and  unaffected  inti- 
macy :  "Our  intercourse,"  he  writes,  "is  perfectly  famil- 
iar and  unconstrained,  and  our  social  hours,  when  undis- 
turbed with  the  labors  of  law,  are  passed  in  gay  and 
frank  conversation,  which  at  once  enlivens  and  in- 
structs.'' t 

The  mode  of  arguing  cases  in  the  Supreme  Court  at 
that  day  was  excessively  tedious  and  prolix.  Long 
Chancery  bills  with  overloaded  documents,  and  long 
common  la^v  records,  with  scores  of  bills  of  exceptions 
attached  to  them,  crowded  the  docket.  I  have  men- 
tioned the  three  days'  speech  of  Luther  Martin  in  the  ar- 
gument of  a  single  case  which  lasted  nine  days.     Though 

rights,  as  declared  by  the  executive  and  legislative  authority  of  the  United 
States,  yet  the  Courts  of  this  country  cannot  lend  their  aid  to  the  owner,  to 
recover  such  property,  because  they  cannot  revise,  correct,  or  even  ex- 
amine the  sentence  of  the  foreign  tribunal.     7  Cranch  Reports,  428. 

♦  He  was  appointed  toward  the  close  of  the  year  1811,  the  office  having 
been  first  tendered  to  Levi  Lincoln,  and  afterwards  to  John  Quincy  Adams, 
by  both  of  whom  it  was  declined.  At  the  time  of  Story's  appointment  he 
was  but  thirty-two  years  of  age,  and  the  youngest  judge  ever  raised  to  the 
bench  of  the  Supreme  Court. 

t  Letter  to  his  wife.     March  5th,  1812.— />/«  and  T^ettera,  Vol.  I,  p.  217. 
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this  was  not,  perhaps,  a  common  occurrence,  still  it  was 
no  unusual  thing  for  a  cause  to  consume  three  or  four 
days  in  the  argument.  *  One  lasted  live  days  at  the  term 
when  Story  first  took  his  seat,  and  in  this  case  he  says 
a  printed  hrief  of  two  hundred  and  thirty  pages  was  put 
into  his  hands  in  addition.  The  two  hours'  rule,  subse- 
quently adopted,  was  not  then  in  vogue  to  cut  short 
prolixity  and  arrest  dullness.  The  labor  of  these  heavy 
causes,  however,  was  much  relieved  by  the  mode  adopted 
by  the  judges,  of  mopting  questions  as  the  argument  pro- 
ceeded, and  discussing  them  step  by  step,  in  familiar 
conversation,  at  their  lodgings.  In  this  way,  remarks 
Story,  we  often  came  to  a  very  quick  and  very  accurate 
opinion  in  a  few  hours. 

About  this  period  the  celebrated  William  Pinckney, 
of  Maryland,  re-appeared  at  the  bar  of  the  Supreme 
Court,  and  entered  upon  that  brilliant  career,  which  is 
almost  without  a  parallel  in  the  history  of  the  profes- 
sion. With  the  exception  of  two  years — from  1804  to 
1806 — Pinckney  had  been  entirely  withdrawn  from  the 
practice  of  law  for  a  period  of  fifteen  years,  during  the 
greater  part  of  which  time  he  had  filled  imi)ortant  posi- 
tions abroad.     Returning  to  America  in  1811,  he  was 

♦  The  Chief-J  list  ice  was  one  of  the  most  patient  listeners  that  ever  sat  on 
the  bench.  "  His  patience."  says  Mr.  Binney,  "was  never  surpassed; — pa- 
tience to  hear  that  whicli  he  knew  already,  that  which  he  disapproved,  that 
which  questioned  himself.  When  he  ceased  to  hear  it  was  not  because  his 
patience  was  exhausted,  but  because  it  ceased  to  be  a  virtue.  Whether  the 
argument  was  animated  or  dull,  instructive  or  superficial,  the  regard  of  his 
expressive  eye  was  an  assurance  that  nothing  that  ought  to  affect  the  cause 
was  lost  by  inattention  or  indifference,  and  the  courtesy  of  his  general  man- 
ner was  only  so  far  restrained  on  the  bench,  as  was  necessary  for  the  dignity 
of  office  and  the  suppression  of  familiarity."  An  anecdote,  related  of  Chief- 
Justice  Marshall  I  believe  by  Judge  Story,  pleasantly  illustrates  these  charac- 
teristics. A  tedious  advocate  was  drawing  out  a  protracted  and  wearisome  ar- 
gument, in  which  he  discussed  a  thousand  trivial  and  unimportant  princi- 
ples, and  advanced  again  and  again  the  most  trite  and  familiar  propositions. 
The  Chief-Justice  listened  to  the  speaker  with  profound  attention  until 
*' patience  had  cej\sed  to  be  a  virtue,"  when  he  internipted  him  in  his  usual 

placid  and  affable  manner,  with  the  remark:  "  Mr. ,  I  think  this  is 

unnecessary.     There  are  sijme  things  which  a  Court,  constituted  as  this  is, 
may  be  presumed  to  know." 
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soon  afterwards  appointed  Attorney- General  of  the 
United  States  by  President  Madison,  and  attended  the 
Supreme  Court  for  the  tirst  time  at  the  February  term, 
1812.*  Pinckney  was  admirably  fitted  for  this  appoint- 
ment at  a  time  when  questions  of  prize  law  were  con- 
stantly arising  in  the  Federal  Courts.  During  the  six  or 
seven  years  in  which  he  had  officiated  in  England  as  one 
of  the  commissioners  under  Jay's  treaty,  he  had  acquired 
an  extensive  and  thorough  knowledge  of  the  principles 
applicable  to  these  subjects,  having  been  almost  con- 
stantly engaged  in  the  investigation  of  cases  turning 
upon  the  law  and  practice  of  prize  courts,  the  rights  of 
belligerents  and  neutrals,  the  law  of  contraband,  block- 
ade, etc. 

One  of  the  earliest  causes  in  which  Pinckney  was  en- 
gaged was  that  of  the  JSxcha/iffe^-f  in  which  the  Chief - 
Justice  was  called  upon  to  consider  and  determine  some 
very  delicate,  as  well  as  intricate  questions  of  interna- 
tional law  connected  with  Admiralty  jurisdiction.  The 
Exchange^  an  American  merchant  ship,  had  been  cap- 
tured by  a  French  vessel  under  Napoleon's  decree  of 
Rambouillet.  Having  been  commissioned  in  the  French 
service,  and  sailing  as  a  French  vessel,  she  had  put  into 

*  The  first  case  argued  by  Mr  Pinckney,  after  his  appointment  as  Attor- 
ney-General, was  a  Maryland  case — Le  Roy  vs.  The  Maryland  Insurance 
Company.  A  crowded  audience  had  assembled  to  hear  him,  and  Pinck- 
ney, who  had  been  keeping  the  public  some  time  in  suspense  as  to  his  debut, 
exerted  himself  to  the  utmost,  and  with  distinguished  success.  Messrs. 
Winder  and  Harper  were  for  the  plaintiffs,  and  Luther  Martin,  then  Attor- 
ney-General of  Maryland,  was  a&sociated  with  Pinckney  for  the  defendants. 
This,  as  I  have  remarked,  was  the  first  term  of  Judge  Story  on  the  bench 
of  the  Supreme  Court.,  In  a  letter  to  a  friend,  Story  alludes  to  the  argu- 
ment of  this  case,  and  gives  his  earliest  impression  of  Pinckney.  Winder, 
he  says,  was  smart  and  striking ;  Harper  adroit  and  able ;  Martin,  heavy, 
unmethodical,  and  inaccurate;  but  Pinckney  was,  to  the  mind  of  the  young 
Judge,  the  Ajax  of  the  argument.  *'  His  speech,"  says  Story,  after  briefly 
alluding  to  his  defective  voice,  and  vehement  manner,  *  *  was  admirable,  his 
language  fluent  and  select,  elegant,  glowing,  fiery — the  ardentia  verba  of 
oratory — and  his  logic  was  conceived  with  a  cogency  that  bore  itself  in  one 
continued  stream  of  reasoning: 

*  Wave  followed  wave,  nor  spent  its  force  in  vain.  * " 

f  7  Cranch  Rep.,  116  to  147. 
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the  port  of  Philadelphia,  in  distress,  where  she  had  been 
proceeded  against  by  the  American  owners.  The  French 
minister  thereupon  interposed  the  claim  (which  was  sus- 
tained by  the  Attorney-General,  Mr.  Pinckney,  and  Mr. 
Dallas,  the  District-Attorney  of  Pennsylvania),  that, 
being  a  French  national  vessel,  she  was  not  amenable 
to  judicial  process ;  and  thait  the  original  seizure  was  a 
question  of  state  to  be  settled  by  negotiation,  and  was 
not  a  question  to  be  settled  in  an  American  Court  of 
Admiralty.  These  positions,  which  we  are  told  by 
the  biographer  of  Pinckney,  he  sustained  with  a  force 
of  argument,  an  eloquence,  and  an  extent  of  learning 
which  raised  him  in  the  public  estimation  to  the  head 
of  the  American  bar,  were  subsequently  made  the  judg- 
ment of  the  Court.  The  question  was  a  novel  one,  so 
far  as  the  Courts  of  this  country  were  concerned  ;  and, 
indeed,  very  little  light  had  been  thrown  upon  it  by 
any  adjudged  case  in  England.  The  Chief -Justice 
remarks  in  his  opinion  that  in  exploring  an  unbeaten 
path,  with  few,  if  any,  aids  from  precedents  or  writ- 
ten law,  the  Court  had  found  it  necessaiy  to  rely 
much  on  general  princij^les,  and  on  a  train  of  reasoning 
founded  on  cases  in  some  degree  analogous  to  this.  Fol- 
lowing this  course  of  reasoning,  and  applying  these  prin- 
ciples, he  arrives  at  a  conclusion  which  is  based  doubtless 
upon  the  highest  and  most  liberal  principles  of  comity 
and  international  law — namely,  that  notwithstanding  the 
vessel  might  have  been  the  property  of  the  libellants,  yet 
her  capture  and  commission  in  the  service  of  the  French 
Emperor  stamped  her  with  the  character  of  foreign 
nationality,  and  having  necessarily  entered  within  an 
American  port,  and  demeaning  herself  in  a  friendly  man- 
ner, she  was  entitled  to  be  treated  in  the  same  manner  as 
any  other  public  armed  vessel  of  the  French  Emperor, 
with  whom  we  were  at  peace,  and  was  exempt  from  the 
jurisdiction  of  the  country. 

I  shall  notice  but  one  other  of  these  Admiralty  cases 
argued  before,  and  decided  by,  the  Chief- Justice — 
namely,  the  celebrated  case  of  the  NereiOe.     This  case 
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came  before  the  Court  at  the  memorable  session  of  1815 
— a  session  which  called  out  a  more  brilliant  and  impos- 
ing display  of  forensic  eloquence  and  argument,  than 
had  ever  before  or  perhaps  has  ever  since,  at  any  one 
time,  been  Witnessed  in  the  Supreme  Court.  As  a  proof 
of  this  it  is  but  necessary  to  mention  the  names  of  some 
of  the  eminent  and  able  counsel  engaged  in  various 
causes  during  the  session,  such  as  Pinckney,  Dexter, 
Harper,  Jones.  Stockton,  Emmett,  Hoffman,  Ogden, 
Wells,  Webster,  and  Clay.  Some  of  these  now  appeared 
for  the  first  time  in  that  august  tribunal,  among  whom 
was  the  celebrated  Irish  exile,  Thomas  Addis  Emmett, 
of  New  York.*  Mr.  Emmett  was  employed  in  some  im- 
portant prize  causes.  In  two  of  these — the  case  of  the 
Mary^  and  that  of  the  Nereide — he  was  opposed  by 
Pinckney.  He  made  his  dehwt  in  the  first  of  these  cases, 
in  presence  of  a  large  and  brilliant  audience.  Embar- 
rassed by  the  novelty  of  the  scene,  and  his  want  of 
familiarity  with  the  subject,  he  did  not  do  himself  full 
justice  in  his  argument,  and  appeared  conscious,  says 
Judge  Story,  who  was  then  on  the  bench,  that  he  was 
not  making  one  of  his  happiest  efforts.  Pinckney,  on 
the  other  hand,  w^as  thoroughly  familiar  with  the  whole 

♦  Mr.  Emmett  appeared  frequently  at  the  bar  of  the  Supreme  Court  af t«r 
this  period,  and  almost  in  every  variety  of  causes.  Judge  Story,  who 
always  expressed  the  highest  respect  for  his  talents  and  character,  speaks  of 
him  as  follows:  "His  mind  possessed  a  good  deal  of  the  fervor  which 
characterizes  his  countrymen.  It  was  quick,  vigorous,  searching,  and 
buoyant.  He  kindled  us  he  spoke.  There  was  a  spontaneous  combustioni 
as  it  were,  not  sparkling,  but  clear  and  glowing.  His  rhetoric  was  never 
florid;  and  his  diction,  though  select  and  pure,  seemed  the  conunon  dress 
of  his  thoughts,  as  they  arose,  rather  than  any  studied  effort  or  ornament' 
Without  being  deficient  in  imagination,  he  seldom  drew  upon  it  for  re- 
sources to  aid  the  effect  of  his  arguments,  or  to  illustrate  his  thoughts.  His 
object  seemed  to  be.  not  to  excite  wonder  or  surprise,  to  captivate  by  bright 
pictiu-es,  and  varied  images,  and  graceful  groups,  and  startling  apparitions, 
but  by  earnest  and  close  reasoning  to  convince  the  judgment,  or  to  over- 
whelm the  heart  by  awakening  its  most  profoimd  emotions.  *  *  *  His 
command  over  the  passions  of  others  was  an  instantaneous  and  sympathetic 
action.  The  tones  of  his  voice,  when  he  touched  on  topics  calling  for  deep 
feeling,  were  themselves  instinct  with  meaning.  They  were  utterances  of 
the  soul  as  well  as  of  the  lips." 
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range  of  the  discussion,  and,  excited  by  the  emulation  of 
meeting  a  new  adversary,  made  one  of  his  most  imposing 
and  magnificent  speeches.  He,  of  course,  won  an  easy 
victory,  and  pressed  his  advantage  with  infinite  dex- 
terity, but  with  a  harshness  of  language,  and  an  over- 
bearing manner,  which  were  calculated  to  wound  the 
sensitive  feelings  of  his  opponent. 

Soon  after,  the  case  of  the  Nereide  was  called  ;  a  brief 
statement  of  the  facts  of  which  will  be  necessary  in  order 
to  enable  the  reader  to  understand  the  positions  taken 
by  cfounsel,  as  well  as  the  judgment  of  the  Court. 
Manuel  Pinto,  a  merchant  of  Buenos  Ayres,  had  char- 
tered the  Nereide^  a  British  armed  vessel,  mounting  six- 
teen guns,  to  transport  a  cargo  belonging  in  part  to 
himself  and  others  of  his  countrymen,  from  London  to 
Buenos  Ayres.  The  Nereide  had  been  captured,  near 
Madeira,  after  an  action  of  about  fifteen  minutes,  by  the 
American  privateer,  the  Oovernor  Tompkins.  Having 
been  brought  into  the  port  of  New  York,  the  vessel  and 
cargo  were  libelled,  and  both  condemned  as  lawful  prize. 
From  this  decree  Mr.  Pinto  appealed,  under  the  claim 
that  a  neutral  might  lawfully  employ  an  armed  belli- 
gerent vessel  to  transport  his  goods,  and  that  if  such 
vessel  be  captured,  the  neutral  proj^erty  on  board  is  not, 
by  the  law  of  nations,  lawful  prize,  but  must  be  restored 
to  the  owner.  Mr.  Emniett,  as  counsel  for  Pinto,  sus- 
tained these  positions.  He 'was  opposed  by  Mr.  Pinck- 
ney.  The  former  was  assisted  in  the  argument  by  Mr. 
Hoffman,  of  New  York,  the  latter  by  Mr.  Dallas,  of 
Philadelphia.  The  question  debated,  it  will  be  seen, 
was  one  of  the  most  important  and  interesting  that  could 
possibly  arise  in  the  whole  range  of  that  branch  of  juris- 
prudence, and  the  entire  discussion  was  one  of  surpas- 
sing brilliancy  and  power.  Emniett  had  recovered  from 
his  embarrassment,  and  made  one  of  his  happiest  and 
aV)lest  efforts.  It  was  the  exordium  to  this  speech  that, 
after  adverting  in  terms  of  generous  praise  to  the  fame 
and  ability  of  his  opponent,  of  whose  harsh  expressions 
in  the  previous  case  of  the  Mary^  he  had  so  much  reason 
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to  complain,  Emmett  made  a  touching  allusion  to  him- 
self, and  the  misfortunes  and  sorrows  of  his  own  life : 
"My  ambition,"  he  said,  "was  extinguished  in  my 
youth  ;  and  I  am  admonished  by  the  premature  advances 
of  age  not  now  to  attempt  the  dangerous  path  of  fame." 
The  pathos  of  the  illustrious  exile  melted  the  hearts  of 
the  audience,  and  many  of  them,  we  are  told,  were  dis- 
solved in  tears.  * 

The  atonement  of  Pinckney  in  reply  was  ample  as  well 
as  appropriate  and  delicate.  Alluding  to  the  opposing 
counsel,  and  turning  to  Mr.  Emmett,  he  remarked :  "To 
one  of  them,  indeed,  I  have  heretofore  given  uninten- 
tional pain  by  observations  to  which  the  influence  of  ac- 
cidental excitement  imparted  the  appearance  of  unkind 
criticism.  The  manner  in  which  he  replied  to  those  ob- 
servations reproached  me  by  its  forbearance  and  urbanity, 
and  could  not  fail  to  hasten  the  repentance  which  reflec- 
tion alone  would  have  produced,  and  which  I  am  glad  to 
have  so  public  an  occasion  of  avowing.  I  offer  him  a 
gratuitous  and  cheerful  atonement — cheerful,  because  it 
puts  me  to  rights  with  myself,  and  because  it  is  tendered, 
not  to  ignorance  and  presumption,  but  to  the  highest 
worth  in  intellect  and  morals,  enhanced  by  such  elo- 
quence as  few  may  hope  to  equal — to  an  interesting 
stranger  whom  adversity  has  tried,  and  affliction  struck 
severely  to  the  heart — to  an  exile  whom  any  countiy 
might  be  proud  to  receive,  and  every  man  of  a  generous 
temper  would  be  ashamed  to  offend.  I  feel  relieved  by 
this  atonement,  and  proceed  with  more  alacrity.'' 

The  argument  of  Mr.  Pinckney  in  this  gieat  case  is 
admitted  to  have  been  one  of  the  most  able  and  brilliant 
which  he  ever  delivered,  f    It  is  preserved  in  Mr.  Wliea- 


*  Letter  of  Judge  Story  to  Mr.  Sampson. — Story's  MUceWinies,  806. 

t  The  following  extract  from  this  speech  may  be  given,  as  an  example, 
not  of  Mr.  Pinckney 's  logic,  but  of  that  richness  of  diction,  and  gorgeous- 
ness  of  illustration  with  which  he  was  fond  of  embellishing  his  argument. 
He  was  criticising  the  proposition  maintained  by  the  counsel  for  the  claim, 
ant,  that  "an  armed  vessel  of  the  enemy  might  be  neutral  in  respect  to  her 
cargo,  or,  in  other  words,  that  a  condition  of  neutrality  and  war  might  exist 
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ton's  collection  of  his  writings  and  speeches,  and,  indeed, 
is  almost  the  only  one  of  his  legal  arguments  which  I'e- 
mains  in  anything  like  a  tolerable  state  of  preservation. 
It  is  certainly  a  fact,  that  forensic  triumphs  are,  of  all 
popular  triumphs,  the  most  ephemeral.  Eloquence  of 
speech,  more  potent  and  vivid  than  the  eloquence  of 
written  language,  is  less  enduring.  It  is  the  flash  of  the 
lightning,  not  the  steady  effulgence  of  the  noonday  snn ; 
— the  meteor  which  dazzles  for  a  moment,  not  the  serene 
and  constant  light  of  the  same  star  upon  which  our 
fathers  have  gazed,  and  which  our  children  shall  look 
upon  after  us.  Many  of  the  brightest  ornaments  of  the 
legal  profession  thus  live  by  tradition  alone;  and  the 
light  of  that  tradition  is  every  day  gi'owing  more  dim  as 
we  are  gradually  withdrawing  farther  from  the  genera- 

under  the  same  flag.  Following  up  the  incongruity  of  this  idea.  Mr. 
Pinckney  drew  the  following  bold  and  striking  figure  of  the  Nereide : 

*'  I  entreat  your  honors  to  endeavor  a  personification  of  this  motley  notion, 
and  to  forgive  me  for  presuming  to  intimat4.%  that,  if  after  you  have  achieved 
it,  you  pronounce  the  notion  to  be  correct,  you  will  have  gone  a  great  way 
to  prepare  us,  by  the  authority  of  your  opinion,  to  receive  as  credible 
history,  the  wonst  parts  of  the  mjihology  of  the  Pagan  world.  The  Cen- 
taur and  the  Proteus  of  antiquity 'will  be  fabulous  nt)  longer.  The  proso- 
popoeia to  which  I  invite  you  is  scarceh',  indeed,  within  the  power  of  fancy, 
even  in  her  most  riotous  and  cai)ricious  mood,  when  she  is  best  able  and 
most  disposed  to  force  incompatibilities  into  fleeting  and  shadowy  combina- 
tion ;  but  if  you  can  accomplish  it.  it  will  give  you  something  like  the  kid 
and  the  lion,  the  lamb  and  the  tiger,  portentously  incorporated,  with  fercKMiy 
and  meekness  co-existent  in  the  result,  and  equal  as  motives  of  action.  It 
will  give  you  a  modern  Amazon,  more  strangely  constituted  than  those 
with  whom  ancient  fable  peopled  the  borders  of  the  Thermodon — her  voice 
compounded  on  the  tremendous  shout  of  the  Minerva  of  Homer,  and  the 
gentle  accents  of  a  shepherdeas  of  Arcadia — with  all  the  faculties  and 
inclination  of  turbulent  and  masculine  War,  and  all  the  retiring  modesty  of 
virgin  Peace.  We  shall  have  in  one  personage  the  plumtnitti  r.amiUii  of  the 
^^ilneid,  and  the  Peneian  maid  of  the  Metamorphosis.  We  shall  have  Neu- 
trality, soft  and  g(*ntle,  and  defenceless  in  herself,  yet  clad  in  the  panoply 
of  her  warlike  neighbors — with  the  frown  of  defiance  upon  her  brow,  and 
the  smile  of  conciliation  upon  her  lip — with  the  spear  of  Achilles  in  one 
hand,  and  a  lying  protestation  of  innocence  and  helplessness  enfolded  in 
the  other.  Nay,  if  1  may  be  aIlow(?d  so  bold  a  ligure  m  a  mere  legjil  dis- 
cussion, we  shall  have  the  branch  of  olive  entwined  around  the  bolt  of  Jove, 
and  Neutrality  in  the  act  of  hurling  the  latter  under  the  deceitful  cover  of 
the  former." 
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tion  which  witnessed  the  display  of  their  genius.  Even 
Pinckney  himself  was  no  exception  to  the  rule.  "After 
all,"  exclaims  Wirt,  in  one  of  his  letters,  alluding  to 
Pinckney' 8  death,  ''how  long  will  he  be  remembered? 
He  has  left  no  monument  of  his  genius  behind  him,  and 
posterity  will,  therefore,  know  nothing  of  such  a  man 
but  by  the  report  of  others.  What  should  we  have 
known  of  Hortensius  but  for  Cicero  'i " 

But  to  return  from  this  digression.  Neither  the  logic 
nor  the  eloquence  of  the  counsel  for  the  captors  could 
avail  to  carry  with  it  the  judgment  of  the  Court.  The 
Chief-Justice  pronounced  the  decision,  which,  though 
against  Pinckney,  was  coupled  with  a  compliment  such 
as  it  has  rarely  fallen  to  the  lot  of  any  advocate  to  re- 
ceive : — "  With  a  pencil  dipped  in  the  most  vivid  colors," 
he  says,  "and  guided  by  the  hand  of  a  master,  a  splen- 
did portrait  has  been  drawn,  exhibiting  the  vessel  and 
her  freighter,  as  forming  a  single  figure,  composed  of  the 
most  discordant  materials  of  Peace  and  War.  So  ex- 
quisite was  the  skill  of  the  artist,  so  dazzling  the  gjirb 
in  which  the  figure  was  presented,  that  it  required  the 
exercise  of  that  cold  investigating  faculty  which  ought 
always  to  belong  to  those  who  sit  on  this  bench  to  dis- 
cover its  only  imperfection — Us  want  of  resemblance!^^ 

The  decision  of  the  Chief- Justice  in  this  case  has  been 
regarded,  and  perhaps  justly,  as  one  of  the  least  satis- 
factory ever  pronounced  by  him  in  this  branch  of  juris- 
prudence. Starting  with  the  doctrine,  which  he  consid- 
ers an  admitted  principle  of  the  law  of  nations,  that  a 
neutral  may  lawfully  place  his  goods  on  board  an  un- 
armed ship  of  a  belligerent  nation,  without  losing  their 
neutral  character,  he  arrives  at  the  conclusion  that  the 
princij^le  is  equally  sound  in  its  application  to  the  aimed 
belligerent  vessel,  even  though  forcible  resistance  be 
made  by  such  vessel,  and  the  neutral  be  on  board  at  the 
time,  provided  he  does  not  aid  in  such  resistance.  This 
was  carrying  the  etiquette  of  international  law  to  its  ex- 
treme limits-;  and,  whatever  reason  of  dissatisfaction 
the  American  captors  may  have  had,  certainly  foreign 
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nations  could  have  no  cause  of  complaint.  The  prevailing 
view  of  the  Court  was  the  more  remarkable,  inasmuch 
as  it  was  admitted  that  it  did  not  rest  on  any  express 
authority.  No  similar  case  could  be  found  ;  and  only  a 
few  scanty  materials,  made  up  of  inferences  from  cases 
depending  on  other  principles,  had  been  gleaned  from 
the  books  and  employed  by  both  parties  in  the  argument. 

The  conclusions  of  the  Chief- Justice,  which  were 
adopted  by  the  majority  of  the  Court,  were  not  concur- 
red in  by  two  of  the  Judges.  One  of  these,  Mr.  Justice 
Story,  wrote  a  very  able,  and,  so  far  as  the  argument  is 
concerned,  it  has  been  thought,  a  very  conclusive,  dis- 
senting opinion.  In  a  letter  to  a  friend,  written  about 
the  same  time,  he  remarks  that  he  never  in  his  whole 
life  was  more  thoroughly  satisfied  that  the  judgment  of 
the  Court  was  wrong.  It  may  be  added  that  in  a  similar 
case,  soon  after  brought  to  argument  in  the  English  high 
Court  of  Admiralty,*  that  court  laid  down  a  rule  pre- 
cisely the  reverse  of  the  principle  established  in  the 
Supreme  Court  of  the  United  States  in  the  case  of  the 
Nereidi\  holding,  that  though  neutral  property  on  board 
a  merchant  vessel  of  a  belligerent  was  protected,  yet,  if 
placed  upon  an  armed  belligerent  ship,  it  would  be  liable, 
on  just  and  sound  principles,  to  condemnation  along 
with  the  captured  vessel.  The  United  States  Supreme 
Court,  however,  adhered  to  its  decision,  and  though  the 
same  point  was  subsequently  raised  and  argued  in  an- 
other case,t  the  Court  refused  to  reverse  the  doctrine 
established  in  the  case  of  the  Nereide^  observing  that  the 
rule  was  correct  in  principle,  and  the  most  liberal  and 
honorable  to  the  jurisprudence  of  this  country. 

Passing  by  a  variety  of  interesting  and  important  de- 
cisions connected  with  almost  every  branch  of  jurisprud- 
ence, made  by  the  Chief-Justice  during  the  last  fifteen 
years  of  his  life,  I  propose  to  close  this  imperfect  retro- 
spect of  his  judicial  labors  by  a  brief  notice  of  a  few  of 

*  Ciisc  of  the  Fanny,    1  Dodson  (Admiralty  Rep.),  443. 
t  Case  of  the  AtdUinta.     3  Wheatou's  Hep.,  40U 
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those  more  prominent  cases  involving  great  questions  of 
constitutional  law  which  passed  under  his  review,  and  in 
so  doing  shall  follow  the  chronological  order  of  these 
decisions  as  far  as  a  connected  view  of  the  subject  will 
admit. 

The  opinions  of  Marshall,  it  is  well  known^  thoiigh  not 
extreme,  were  nevertheless  strongly  federal  and  con- 
servative. The  tendency  of  his  decisions  hitherto  had 
been,  and  steadily  continued  to  be,  to  sustain  the  powers 
of  the  Federal  government,  and  to  vindicate  the  authority 
of  the  Federal  judiciary,  both  over  the  State  tribunals 
and  State  legislation.  Hence,  in  the  decision  of  those 
important  cases  involving  the  subject  of  constitutional 
restriction  on  the  i)owers  of  the  separate  States,  some  of 
which  I  am  now  about  to  notice,  he  is  almost  always 
found  sustaining  the  most  liberal  constructions  in  favor 
of  the  authority  of  the  Federal  government ;  and,  nar- 
rowing down,  so  to  speak,  v^ithin  strict  limits,  the  powers 
of  the  States.  .  Without  undertaking  to  defend  or  advo- 
cate, upon  original  principles,  the  correctness  of  some  of 
these  decisions,  particularly  one  which  will  presently  be 
noticed,*  it  is  sufficient  to  say  that  most  of  them  have 
been  since  acquiesced  in,  and  may  now  be  regarded,  so 
far  as  judicial  authority  can  establish  constitutional  con- 
structions, as  the  settled  law  of  our  highest  tribunal. 

I  have  noticed  on  a  preceding  page  the  case  of  The 
United  States  vs.  Peters,  f  in  which  he  held  that  a  State 
legislature  could  not  annul  the  judgments,  or  determine 
the  jurisdiction  of  the  Courts  of  the  United  States  ;  and 
also  the  case  of  Fletcher  gs.  Peck,:}:  deciding  that  a  party 
could  not,  consistently  with  the  Constitution,  annul  his 
own  grant,  even  if  such  party  were  a  sovereign  State. 
The  case  of  Terret  vs.  Taylor,  >^  which  was  ai'gued  at  the 
same  term  with  the  Nertide^  followed,  wherein  Mr.  Jus- 
tice Story  delivered  the  opinion  of  the  Court,  holding 

♦  McCulloch  r*.  State  of  Maryland. 

\  Ante,  page  410. 

X  Ante,  page  411. 

§  9  Cranch's  Reports,  43. 
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that  a  State  legislature  could  not  repeal  statutes  creating 
private  corporations,  or  confirming  to  them  property 
already  acquired  under  the  faith  of  previous  laws. 

The  authority  of  the  Supreme  Court  to  annul  State 
laws  as  being  repugnant  to  the  Constitution,  and  the 
powers  of  the  Fedei-al  government,  was  again  vigorously 
applied  by  the  Chief -Justice  and  his  associates,  at  the 
memorable  session  of  1819,  in  three  noted  cases,*  whose 
vital  importance,  and  intimate  connection  with  the  con- 
stitutional jurisprudence  of  the  country,  render  a  brief 
notice  6f  each  of  them  proper  and  necessary  in  this  place. 

The  first  of  these  cases  to  which  I  shall  allude,  is  the 
celebrated  Dartmouth  College  case,  reported  under  the 
title  of  The  Trustees  of  Dartmouth  College  vs.  Wood- 
ward;! and  I  notice  it  first,  because,  though  not  the 
earliest  in  point  of  time,  of  the  three  great  cases  decided 
at  the  session  of  1819,  it  is  closely  connected  in  principle 
with,  and  most  naturally  follows,  the  cases  of  Fletcher 
vs.  Peck,  and  Terret  vs.  Taylor,  above  referred  to,  and 
indeed  is,  in  another  foi-m,  but  a  branch  of  the  same  dis- 
cussion, namely,  the  constitutional  inhibition  upon  the 
States  to  pass  any  law  impairing  the  obligation  of  con- 
tracts. 

This  celebrated  case  is  too  well  known  to  need  a  detailed 
statement  of  the  facts  out  of  which  it  arose.  Acts  of  the 
legislature  of  New  Hampshire,  passed  in  1816,  had  in- 
vaded the  charter  of  the  College,  granted  by  the  British 
Crown  before  the  Revolution.  A  suit  was  instituted  in 
the  State  Courts  of  New  Hampshire  to  test  the  validity 
of  these  acts,  and  the  decision  of  the  highest  Court  of  the 
State  was  in  favor  of  their  validity  and  against  the  Col- 
lege. From  this  decision  the  Trustees  of  the  College 
appealed  to  the  Supreme  Court  of  the  United  States. 
The  argument  of  the  case  was  fully  commensurate  with 
its  great  importance,  and  the  unusual  interest  it  had 

♦  The  Dartmouth  College  case,  the  case  of  Sturges  vs.  Crowninshield,  and 
that  of  McCulloch  V8.  Maryland. 

t  4  Wheaton's  ReporU,  518. 
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excited.  Webster  and  Hopkinson  appeared  for  the  Col- 
lege, and  the  newly -appointed  Attorney-General,  William 
Wirt,  and  Mr.  Holmes,  on  the  other  side.  Of  the  depth 
and  power,  and  brilliancy  of  the  arguments,  particularly 
those  of  Webster  and  Wirt,  it  is  unnecessary  to  speak. 
That  of  the  former,  even  as  it  is  found  in  the  dry  and 
hard  outlines  of  the  reporter's  notes,  exhibits  in  its  full 
maturity  the  greatness  and  majestic  strength  of  one  of 
those  rare  intellects  that  appear  at  long  intervals  in  the 
world.*    The  speech  of  Wirt,  though  not  fully  reported, 

♦  Mr.  Choate,  in  his  late  elociuent  eulogy  upon  Mr.  Webster,  has  supplied 
the  peroration  to  this  argument,  together  with  some  interesting  reminis- 
cences attending  it,  from  the  relation  of  an  eye-witness,  Prof  Chauncey  A. 
Goodrich,  of  Yale  College.  The  interest  of  the  narrative,  not  less  than  its 
beauty  of  expression,  furnishes  an  apology  for  introducing  it  in  this  place : 

*'  The  Supreme  Court  of  the  United  States  held  its  session  that  winter  in 
a  mean  apartment,  of  moderate  size — the  Capitol  not  having  been  built 
after  its  destruction  in  1814.  The  audience,  when  the  case  came  on,  was 
therefore  small,  consisting  chiefly  of  legal  men,  the  elite  of  the  profession 
throughout  the  country.  Mr.  Webster  entered  on  his  argument  in  the  calm 
tone  of  easy  and  dignified  conversation.  His  matter  was  so  completely  at 
his  command  that  he  scarcely  looked  at  his  brief,  but  went  on  for  more 
than  four  hours  with  a  statement  so  luminous  and  a  chain  of  reasoning  so 
-easy  to  be  understood,  and  yet  approaching  so  nearly  to  absolute  demon- 
stration, that  he  seemed  to  carry  with  him  every  man  of  his  audience  with- 
out the  slightest  effort  or  weariness  on  either  side.  It  was  hardly  elo- 
quence, in  the  strict  sense  of  the  term — it  was  pure  reason.  Now  and  then, 
for  a  sentence  or  two,  his  eye  flashed  and  his  voice  swelled  into  a  bolder 
note  as  he  uttered  some  emphatic  thought,  but  he  instantly  fell  back  into 
the  tone  of  earnest  conversation  which  ran  throughout  the  great  body  of 
his  speech.  A  single  circumstance  will  show  you  the  clearness  and  absorb- 
ing power  of  his  argument. 

"I  observed  that  Judge  Story,  at  the  opening  of  the  case,  had  prepared 
himself,  pen  in  hand,  as  if  to  take  copious  minutes.  Hour  after  hour,  I 
saw  him  fixed  in  the  same  attitude,  but  so  far  as  I  could  perceive,  with  not 
A  note  on  his  paper.  The  argument  closed,  and  I  could  not  disc&ver  that 
he  had  taken  a  single  note.  Others  around  me  remarked  the  same  thing, 
And  it  was  among  the  on  dits  of  Washington,  that  a  friend  spoke  to  him  of 
the  fact  with  surprise,  when  the  Judge  remarked : — 

**  'Everything  was  so  clear,  and  so  easy  to  remember,  that  not  a  note 
seemed  necessary,  and  in  fact,  I  thought  little  or  nothing  about  my  notes.' 

'*  The  argument  ended,  Mr.  Webster  stood  for  some  moments  silent  before 
the  court,  while  every  eye  was  fixed  intently  upon  him.  At  length,  ad- 
dressing the  Chief-Justice,  Marshall,  he  proceeded  thus: — 

''  'This,  sir,  is  my  case!    It  is  the  case  not  merely  of  that  humble  institu- 
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was  also  of  great  power  and  beauty.  Indeed,  it  must 
have  been  one  of  his  greatest  and  most  brilliant  efforts 
to  have  justified  the  encomiums  which  his  adversary- 
passed  upon  it.  Says  Webster  in  a  letter  to  him  from 
Boston,  soon  after:  ''It  is  the  universal  opinion  in  this 
quarter,  among  all  who  have  inquired  or  heard  about  the 
cause,  that  that  argument  was  a  full,  able,  and  most  elo- 
quent exposition  of  the  rights  of  the  defendant.  I  wUl 
add  that,  in  my  opinion,  no  future  discussion  of  the 
questions  involved  in  the  cause,  either  at  the  bar  or  on 
the  bench,  will  bring  forth  on  the  part  of  the  defendant 
any  important  idea  which  was  not  argued,  expanded, 
and  pressed  in  the  argument  alluded  to." 

There  are  those  who  are  still  of  the  opinion  that  Wirt, 
if  indeed  he  had  not  the  better  of  the  argument,  was  at 
least  on  the  true  side  of  the  question,  and  that  it  was 

tion — it  is  the  case  of  every  college  in  our  land.  It  is  more.  It  is  the  case 
of  every  eleemosynar}'  institution  throughout  our  country — all  of  those  great 
charities  founded  by  the  piety  of  our  ancestiy'  to  alleviate  human  misery, 
and  scatter  blessings  alone:  the  pathway  of  life.  It  is  morel  It  is  in  some 
senses  the  case  of  ever}-  man  among  us,  who  has  property  of  which  he  may 
be  stripped,  for  the  question  is  simply  this:  '  Shall  our  St^te  Legislatures  l>e 
allowetl  to  take  that  which  is  not  their  own,  to  turn  it  from  its  original  use 
and  apply  it  to  such  ends  or  purposes  as  they,  in  their  discretions,  shall  see 
fit?'  Sir,  vou  may  destroy  this  little  institution:  it  is  weak:  it  is  in  vour 
hands!  I  know  it  is  one  of  the  lesser  lights  in  the  literary  horizon  of  our 
country.  You  may  put  it  out.  But  if  you  do  so,  you  must  carry  through 
your  work.  You  must  extinguish,  one  after  another,  all  those  great  lights 
of  science  which  for  more  than  a  century  have  th^o^vn  their  radiance  over 
our  land!  It  is,  sir,  as  I  have  said,  a  small  College.  And  yet  there  are 
those  who  love  it.  [Here  the  feelings  which  he  had  thus  far  succeeded  in 
keeping  down,  broke  forth:  his  lips  (luivered;  his  firm  cheeks  trembled 
with  emotion;  his  eyes  were  filled  with  tears;  his  voice  choked,  and  he 
seemed  struggling  to  the  utmost  simply  to  gain  that  mastery  over  himself 
which  might  save;  him  from  an  unmanly  burst  of  feeling.  I  will  not  at- 
tempt to  give  you  the  few  broken  words  of  tenderness  in  which  he  went  on 
to  speak  of  his  attachment  to  the  College;  the  whole  seemed  to  be  mingled 
throughout  with  the  recollections  of  father,  mother,  brother,  and  all  the 
trials  and  privations  through  which  he  had  made  his  way  into  life.  Every 
one  saw^  that  it  was  wholly  unpremeditated,  a  pressure  on  his  heart,  which 
sought  relief  in  words  and  tears.] 

"The  court-room  during  these  two  or  three  minutes,  presented  an  extra- 
ordinary spectacle.     Chief-Justice  Marshall,  with  his  tall  and  gaunt  fij^re 
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going  far — indeed  to  the  extreme  limit  of  construction — 
for  the  Supreme  Court  to  say,  that,  by  th^  Constitution 
of  the  United  States,  the  legislature  of  a  sovereign  State 
could  not  alter  the  charter  of  a  literary  coi-poration  rest- 
ing iipon  a  grant  from  the  British  Crown.  Such,  how- 
ever, was  the  decision  of  the  Supreme  Court  as  pro- 
nounced by  the  Chief-Justice,  and  amplified  by  the 
written  opinions  of  Justices  Story  and  Washington,  Mr. 
Justice  Duval  alone  dissenting.  The  Chief-Justice  lays 
down,  broadly  and  clearly,  the  proposition^,  that  the 
charter  of  the  College  was  a  contract  within  the  meaning 
of  the  Constitution,  to  which  the  donors,  the  trustees  of 
the  cori)oration,  and  the  Crown  were  the  original  parties, 
and  that  it  was  made  on  a  valuable  consideration,  for 
the  security  and  disposition  of  i)roperty ;  that  the  Col- 
bent  over  as  if  to  catch  the  slightest  whisper,  the  deep  furrows  of  his  cheek 
expanded  with  emotion,  and  eyes  suffused  with  tears;  Mr.  Justice  Wash- 
ington at  his  side,  with  his  small  and  emaciated  frame,  and  a  countenance 
more  like  marble  than  I  ever  saw  on  any  other  human  being,  leaning  for- 
ward with  an  eager,  troubled  look ;  and  the  remainder  of  the  Court,  at  the 
two  extremities,  pressing,  as  it  were,  towards  a  single  point,  while  the  audi- 
ence below  were  wrapping  themselves  round  in  closer  folds  beneath  the 
bench  to  catch  each  look,  and  every  movement  of  the  speaker's  face.  If  a 
painter  could  give  us  the  scene  on  canvtiss — those  forms  and  countenances, 
and  Daniel  Webster  as  he  then  stood  in  the  midst— it  would  be  one  of  the 
most  touching  pictures  in  the  history  of  eloquence.  One  thing  it  taught 
me,  that  the  pathetic  depends  not  merely  on  the  words  uttered,  but  still 
more  on  the  estimate  we  put  upon  him  who  utters  them.  There  was  not 
one  among  the  strong-minded  men  of  that  assembly  who  would  think  it 
unmanly  to  weep  when  he  saw  standing  before  him  the  man  who  had  made 
such  an  argument,  melted  into  the  tenderness  of  a  child.  Mr.  Webster  had 
now  recovered  his  composure,  and,  fixing  his  keen  eye  on  the  Chief -Justice, 
said,  in  that  deep  tone  with  which  he  sometimes  thrilled  the  heart  of  an 
audience : — 

*• ' Sir,  I  know  not  how  others  may  feel'  (glancing  at  the  opponents  of 
the  College  before  him),  '  but  for  myself,  when  I  see  my  alma  mater  sur- 
rounded like  Caesar  in  the  Senate  House,  by  those  who  are  reitemting  stab 
upon  stab,  I  would  not  for  tliis  right  hand  have  her  turn  to  me  and  say,  *  et 
tu  quoque  miJUi! '  " 

"And  thou,  too,  my  son!  He  sat  down.  There  was  a  death-like  still- 
ness throughout  the  room  for  some  moments  ;  every  one  seemed  to  be  slowly 
recovering  himself,  and  coming  gradually  back  to  his  his  ordinary  range  of 
thought  and  feeling." 
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lege  was  a  private  eleemosynary  institution,  and  that 
the  funds  wifh  which  it  was  endowed  were  bestowed  by 
individuals  on  the  strength  of  its  charter ;  that  contracts 
of  this  kind,  creating  these  charitable  institutions,  are^ 
within  the  purview  and  protection  of  the  Constitution ; 
that  this  contract  remained  unchanged  by  the  Revolution, 
and  the  duties  as  well  as  the  powers  of  the  government 
devolved  on  the  people  of  New  Hampshire ;  but  that  the 
act  of  the  State,  complained  of,  transf eri'ed  the  power  of 
governing  the  College  from  the. mode  expressed  in  its 
charter  to  the  governor  of  New  Hampshire,  thus  sub- 
stituting the  will  of  the  State  for  the  will  of  the  donors. 
This,  he  held,  was  a  subversion  of  that  contract,  on  the 
faith  of  which  the  donors  had  invested  their  property, 
and  the  act,  therefore,  was  repugnant  to  the  Constitu- 
tion of  the  United  States,  was  null  and  voi»i. 

It  is  impossible  to  read  this  admirably  reasoned  and 
luminous  opinion  of  the  Chief-Justice  without  being  im- 
pressed with  the  irresistible  power  of  that  dii'ectand  sim- 
ple, but  acute  and  subtle  juridical  logic  of  which  he  was  so 
consummately  the  master.  *  It  is  comparatively  brief  for  a 
case  of  such  magnitude  ;  but  at  the  same  time  it  is  full 
and  compiehensive.  He  relies  upon  no  authority,  and 
indeed  cites  no  cases.  All  is  an  effort  of  pure  ratiocina- 
tion— of  logical  deduction.  In  this  respect  it  contrasts 
strongly  with  the  more  elaborate  and  striking  opinion 
of  Judge  Story  in  the  same  case — full  of- illustration, 
abounding  in  analogies,  overflowing  with  citations  of 
authorities  and  adjudged  cases.  Indeed,  so  full,  and 
ample,  and  rich  is  Story's  argument  in  the  abundance  of 
its  legal  lore,  as  to  throw  somewhat  into  the  shade  the 
simple  and  unadorned,  but  firm  and  compact  logic  of 


*  Judge  Story  notices  a  favorite  mode  of  reasoning  of  the  Chief-Justice, 
indicated  by  his  freiiueut  use  of  tlie  term — "  it  is  admitted."  Said  Daniel 
Webster,  "when  Chief  Justice*  Marshall  says,  *it  is  admitted,  sir/ I  am 
prepared  for  a  bomb  that  will  demolish  all  my  points."  Judge  Story  also 
remarks  that  it  was  a  common  expression  of  those  who  were  accustomed 
to  argue  before  him,  **  Once  grant  his  premises,  and  you  are  forced  to  ad- 
mit his  conclusions.    Therefore  deny  everything  he  says." 
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the  Chief-Justice.  The  two  opinions,  as  has  been  well 
remarked,  certainly  evince  the  different  structure  of  the 
two  minds  of  these  eminent  jurists.^ 

The  next  decision  a^  this  term  which  I  shall  notice  was 
made  in  the  case  of  Sturges  vs.  Crownin8hield,t  which 
established  a  most  important  principle  relative  to  the 
limitation  of  State  sovereignty  under  the  same  clause  of 
the  Constitution  involved  in  the  discussion  of  the  Dart- 
mouth College  case,  namely,  the  clause  which  prohibits 
a  State  Legislature  from  passing  any  law  ''impairing  the 
obligation  of  contracts." 

The  defendant  had  been  sued  in  the  Circuit  Court,  on 
two  promisory  notes  dated  in  March  1811,  and  he  pleaded 
his  discharge  under  the  Insolvent  Act  of  New  York, 
passed  in  April  1811.  The  plaintiff  claimed  that  the  act 
of  New  York,  being  retrospective,  and  assuming,  as  in 
this  case,  to  discharge  pre-existing  debts,  was  uncon- 
stitutional and  void.  This  proposition  was  siistained, 
all  the  judges  appearing  to  have  unanimously  concurred 
in  the  admirably  reasoned  and  conclusive  opinion  pro- 
nounced by  the  Chief- Justice — an  opinion  which  desei^ves 
t»  be  carefully  read  by  the  student  of  our  Constitutional 
history — establishing  the  proposition,  that  a  State  law  " 
assuming  to  discharge  the  debtor  from  his  contract  to 
jmy  an  existing  debt,  by  a  given  time,  without  perform- 
ance, and  to  release  him,  without  payment,  entirely  from 
any  future  obligation  to  pay,  impaired,  because  it  en- 
tirely discharged,  the  obligation  of  that  contract,  and 
was  therefore  repugnant  to  tlie  Constitution  of  the  United 
States,  and  void.  In  another  case,:}:  decided  at  the  same 
time,  the  Chief- Justice  declared  as  a  part  of  the  opinion 
of  the  Court,  that  the  circumstance  of  the  State  law 
under  which  the  debt  was  attempted  to  be  discharged, 

♦  The  comparison  is  made  by  the  son  and  biographer  of  Judge  Story. 
Its  characteristic  truth,  I  apprehend,  will  be  at  once  recognized.  "The 
argument  of  the  Chief-Justice,"  he  says,  "is  close,  logical,  and  compact, 
but  somewhat  Iiard  and  dry.  The  argument  of  my  father  is  equally  con- 
vincing, but  far  more  flomng  and  learned." 

t  4  Wheaton's  Reports,  122. 

t  McMillan  vs.  McNeil,  4  Wheaton's  Reports,  209. 
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having  been  passed  b^ore  the  debt  was  contracted,  made 
no  difference  in  the  application  of  the  principle.  This 
proposition,  however,  was  subsequently  reviewed,  in  the 
case  which  I  shall  now  notice,  and  after  a  full  discassion 
and  careful  examination,  overruled  by  a  majority  of  the 
Court,  the  Chief -Justice  still  adhering  to  his  opinion. 

The  decision  in  Sturges  vs,  Crowninshield,  as  an  emi- 
nent lawyer  has  remarked  in  a  recent  case  involving  a 
.  branch  of  the  same  discussion,  *  took  the  States  and  the 
profession  by  surjDrise.  It  was  a  matter  of  astonishment 
that  up  till  that  time  the  States  had  all  been  wrong. 
But  this  surprise  was  lessened  when  the  case  came  to  be 
discussed  by  the  bench  as  well  as  the  bar  in  Ogden  vs. 
Saunders.  This  important  case,  which  is  considered  as 
having  settled  the  question  relative  to  the  constitution- 
ality and  extent  of  State  insolvent  laws,  was  brought  to 
argument  at  the  term  of  the  Court  held  in  February, 
1824.  Mr.  Clay  and  Mr.  Webster  were  the  leading  coun- 
sel on  either  side,  the  former  sui3ported  by  Mr.  D.  B. 
Ogden  and  Mr.  Haines — and  the  latter  who  maintained 
the  unconstitutionality  of  the  State  law,  by  Mr.  Whea- 
ton.  The  case  was  afterwards  reargued  in  connection 
with  other  causes  depending  on  the  same  question,  and 
the  decision  of  the  Court  pronounced  in  the  winter  of 
1827. t  In  this  latter  argument  the  same  gentlemen  who 
advocated  the  unconstitutionality  of  the  State  laws  again 
appeared,  and  the  parties  claiming  the  benefit  of  these 
laws  were  sustained  by  the  eminent  talents  and  gi'eat 
ability  of  the  Attorney -General,  Wirt,  and  Edward  Liv- 

-i  -  I  -11^         ■  —  -      —  — » ■— ■ 

*  Mr.  Reverdy  Johnson,  in  the  argument  of  Cook  vs.  Moffat,  5  Howard. 
295.  In  that  case  the  Court  reatHrmed  the  prevailing  doctrine  in  Ogden  «. 
Saunders,  holding  that  a  New  York  contract  could  not  be  affected  by  the 
discharge  of  the  debtor  under  the  insolvent  laws  of  Maryland.  Mr.  Chief- 
Justice  Taney  intimates  thjit  he  does  not  regard  this  part  of  the  decision  as 
in  harmony  with  some  of  the  principles  previously  adopted  by  the  Court, 
and  if  the  iiuestion  had  not  been  considered  as  res  adjudicata,  he  would 
have  been  in  favor  of  establishing  a  different  rule.  See  subsequent  sketch 
of  Chief-Justice  Taney. 

t  12  Wheaton's  Reports,  213. 
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ingston,  General  Jones,  Mr.  Sampson  and  Mr.  D.  B. 
Ogden. 

The  case  differed  from  that  of  Sturges  vs.  Crownin- . 
shield  in  two  important  particulars,  namely,  1st,  that 
in  the  former  case  the  law  acted  on  a  contract  which  was 
made  before  its  passage,  and  in  the  latter  case  the  con- 
tract w^as  entered  into  after  the  passage  of  the  law ;  and, 
2d,  that  the  debt  claimed  to  be  discharged  under  the 
State  law  w^as  due  to  a  citizen  of  another  State.  The 
first  question  involved  the  consideration  of  the  constitu- 
tionality of  a  State  bankrupt  law  applied  to  contracts 
made  after  its  passage  ;  the  second  the  very  grave  ques- 
tion whether'  the  discharge,  under  such  law,  of  a  con- 
tract made  with  a  citizen  of  another  State,  and  where  the 
certificate  was  actiially  pleaded  in  the  Courts  of  another 
State,  was  a  valid  discharge  of  the  debt. 

It  may  be  here  remarked,  that  this  is  the  only  great 
constitutional  question  in  which  the  majority  of  the 
Court  are  known  to  have  differed  fro^n  the  Chief- Justice. 
Upon  the  question  of  the  constitutionality  of  the  insolv-  / 
ent  act  of  New  York  four  of  the  judges — Mr.  Justice ' 
Washington,  Mr.  Justice  Johnson,  Mr.  Justice  Trimble, 
and  Mr.  Justice  Thomi)8on — delivered  separate  opinions 
in  favor  of  the  validity  of  the  law,  and  the  Chief- Justice 
— with  whom  Justices  Story  and  Duval  concurred — de- 
livered a  dissenting  opinion.  Upon  the  second  question, 
Mr.  Justice  Johnson  uniting  with  the  minority,  holding 
that  though  a  State  might  constitiitionally  pass  a  bank-' 
rapt  insolvent  act  to  operate  upon  future  contracts  and 
the  rights  of  its  own  citizens,  yet,  that  a  discharge  under 
such  act  was  not  the  discharge  of  a  debt  due  a  citizen  of 
another  State.  To  the  latter  part  of  this  proposition 
Justices  Washington,  Trimble,  and  Thompson  dis- 
sented.* 


*  The  published  opinion  of  Judge  Johnson  has  Ix^en  since  regarded  as 
settling  the  law  in  regard  to  this  question.  In  the  case  of  Boyle  va.  Zach- 
arie  and  Turner,  at  the  January  term,  1832,  Mr.  Wirt  inquired  if  the  opin- 
ion of  Mr.  Justice  Johnson  had  been  adopted  by  the  other  judges,  when 
Chief -Justice  Marshall  said,  "The  judges  of  this  Court,  who  were  in  a  mi 
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The  dissenting  opinion  of  the  Chief -Justice  on  this 
question  of  the  constitutionality  of  State  insolvent  laws, 
is  distinguished  by  his  usual  clearness,  directness,  and 
logical  vigor.  Like  his  previous  opinions  in  the  Dart- 
mouth College  case,  and  in  Sturges  vs.  Crowninshield, 
and,  indeed,  it  may  be  said  like  all  his  opinions  on  con- 
stitutional law,  it  is  purely  an  effort  of  ratiocination — a 
piece  of  simple,  logical  reasoning  and  deduction — unsns- 
tained  by  precedent  and  authority,  unaided  by  analogies, 
almost  severe  and  hard  in  its  rigid  rejection  of  illustra- 
tion and  ornament.  The  reasons  of  Marshall  were  the 
suggestive  inferences  of  his  own  mind ;  his  manner  of 
expression  was  the  natural  result  of  the  mode  he  adopted 
in  the  investigation  of  the  subject  before  him.  He  was 
in  the  constant  habit  of  interpreting  the  Constitution  by 
itself,  of  reading  it  by  the  steady  torch  of  his  own  reason, 
of  bringing  to  bear  upon  it  the  illumination  of  his  own 
clear  and  strong  intellect,  of  studying  it,  not  in  isolate 
portions  and  detached  sentences,  but  as  a  whole.  The 
principles  of  construction  which  he  applied  to  it,  are  ad- 
mirably summed  up  by  him  in  the  very  case  under  con- 
sideration in  the  following  words: — *'To  say  that  the 
intention  of  the  instrument  must  prevail ;  that  this  inten- 
tion must  be  collected  from  its  words :  that  its  words  are 
to  be  understood  in  that  sense  in  whi(»h  they  are  generally 
used  by  those  for  whom  the  instrument  was  intended ; 
that  its  provisions  are  neither  to  be  restricted  into  insig- 
nificance, nor  extended  to  object^*  not  comprehended  in 
them,  nor  contemplated  by  its  fmmers  ;  is  to  repeat  what 


nority  of  the  Court  uj)on  tlie  general  question  as  to  the  constitutionality  of 
State  insolvent  laws,  concur  in  the  opinion  of  Mr.  Justice  Johnson  in  the 
case  of  O^den  vs.  Saunders.  That  opinion  is,  therefore,  to  be  deemed  the 
opinion  of  the  other  judges  who  assented  to  that  judgment.  Whatever 
principles  are  established  in  that  opinion,  are  to  be  considered  no  longer 
open  for  controversy,  but  the  settled  law  of  the  Court."— 6  Peters'  Reports, 
348.  The  sjime  doctrine,  as  I  have  observed  in  a  previous  note,  was  recog- 
nized in  the  late  case  of  Cook  ts,  Moffat,  as  a  principle  too  well  settled  to 
be  shaken,  the  present  Chief-Justice,  however,  intimating  his  concurrence, 
if  the  question  had  been  still  open,  in  the  views  expressed  by  Justices 
Washington,  Thompson,  and  Trimble. 
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has  been  already  said  more  at  large,  and  is  all  that  can 
be  necessary." 

Applying  these  rules  of  construction,  the  Chief- Justice 
arrives  at  the  conclusion  that  the  constitutional  inhibi- 
tion upon  the  States  from  passing  laws  "impairing  the 
obligation  of  contracts,"  extends  to  all  contracts  pros- 
pective as  well  as  retrospective.  Had  retrospective  legis- 
lation only  been  intended,  the  very  word  would  have 
been  used  to  convey  the  idea.  Words  which  directly 
and  plainly  express  the  cardinal  intent  always  present 
themselves  to  those  who  are  preparing  an  important 
instrument,  and  will  always  be  used  by  them.  The 
general  language  used  is  such  as  to  suggest  a  general 
intent  to  prohibit  State  legislation  on  the  entire  subject 
— the  obligation  of  contracts — not  merely  from  passing 
retrospective  laws.  It  must  be  admitted  that  it  is  much 
easier  to  deny  these  conclusions,  than  to  answer  or  refute 
the  course  of  reasoning  by  which  they  are  sustained.  All 
we  can  say,  therefore,  in  regard  to  them  is  that  they  are 
not  the  law  of  the  United  States,  because  the  majority  of 
the  Court  did  not  acquiesce  in  their  correctness. 

The  last  of  the  three  great  cases  discussed  and  decided 
at  the  session  of  the  Court  in  1819,  was  the  well  known 
case  of  McCuUoch  vs.  The  State  of  Maiyland,*  a  case 
which  may  be  regarded  in  many  respects  as  the  most 
important  ever  discussed  in  the  tribunals  of  the  country, 
involving,  as  it  did,  a  vital  question,  and  one  of  the  most 
delicate  questions  too  that  can  possibly  arise,  relative  to 
the  conflicting  powers  of  the  general  and  State  govern- 
ments, and  the  supremacy  of  their  respective  laws.  It 
was  in  reality  a  controversy  between  the  United  States 
and  the  State  of  Maryland ;  and  I  might  here  pause  a 
moment,  to  pay  a  tribute  of  admiration  to  the  foresight 
and  wisdom  of  those  statesmen  who  framed  that  augiist 
tribunal — that  "more  than  Amphictyonic  Council,"  as  it 
was  justly  styled  in  the  warm  and  glowing  language  of 
one  of  the  most  eloquent  advocates  of  the  day — the  Su- 


4  Wheaton's  Reports,  316. 
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preme  Court  of  the  United  States ;— a  tribunal  vested 
with  authority  to  sit  in  judgment  not  only  upon  the  rival 
pretensions  and  claims  of  sovereign  States  as  among 
themselves,  but  also  to  determine  questions  of  power 
and  right  as  between  the  States  and  the  supreme  Fedei-al 
Government ; — to  determine  them  finally,  and  authorita- 
tively, without  question  and  without  appeal — without 
force  and  even  without  angry  controversy.  A  tribunal 
so  constituted,  with  such  ample  jurisdiction,  and  yet 
wisely  limited  powers,  does  not  find  its  parallel  in  history; 
and  it  may  be  added  that  a  tribunal  so  august,  not  less 
on  account  of  its  own  dignity,  than  of  those  vast  and  un- 
measured interests  which  are  committed  to  its  keeping, 
is  nowhere  else  to  be  found  among  civilized  nations. 

In  the  present  case  the  controversy  between  the  United 
States  and  Maryland  was  of  a  very  novel  as  well  as  of  a 
very  interesting  character.  Each  disputed  the  constitu- 
tionality of  a  law  of  the  other.  Each  asserted  that  the 
other  had  transcended  the  limits  of  its  sovereignty. 
Maryland  had  assumed  to  pass  an  act  laying  a  tax  on 
the  branch  of  the  United  States  Bank  in  that  State, 
which  law,  it  was  alleged,  wa.s  repugnant  to  the  con- 
stitutional powers  of  the  Federal  Government,  and  void. 
The  State  in  turn  attacked  the  constitutionality  of  the 
law  of  the  Federal  Government  chartering  the  Bank. 
The  controversy  was  deemed  of  such  importance  that  the 
government  directed  the  Attorney-General,  Mr.  Wirt, 
to  appear,  and  the  Court  dispensed  with  its  standing 
rule,  which  pemiitted  only  two  counsel  to  argue  on  each 
side.  What  shall  be  said  of  the  power  and  brilliancy  of 
that  discussion  at  the  bar  which  called  out  the  strength 
of  Webster,  the  culture  and  erudition  of  Wirt,  and  the 
genius  of  Pinckney  on  the  one  side,  and  the  solid  learn- 
ing and  eloquence  of  Martin,  Hopkinson,  and  Jones  on 
the  other  * — a  discussion  that  extorted  from  the  presid- 
ing judge  on  the  bench  tlie  almost  involuntary  exclama- 

♦  Of  this  array  of  counsel,  perhaps  the  strongest  and  most  imposing  ever 
witnessed  at  the  Imr  of  this  or  any  other  country,  the  venerable  Gteneral 
W^ alter  Jones,  now  residing  in  Washington,  is  the  sole  survivor. 
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tion  that  it  displayed  "a  splendor  of  eloquence  and 
strength  of  argument  seldom  if  ever  surpassed  ? "  Web- 
ster opened  the  debate.  Wirt  followed  Hopkinson. 
Jones  and  Martin  continued  the  argument,  and  Pinck- 
ney  reserved  himself  for  the  reply.  The  speech,  of 
Pinckney  occupied  three  days  in  the  deliveiy,  and  is 
pronounced  one  of  the  ablest  he  ever  delivered.*  The 
hall  was  filled  to  suffocation  by  a  crowded,  but  brilliant 
audience  of  ladies  and  gentlemen,  and  he  accordingly 
addressed  himself  with  more  than  his  usual  energy  and 
fire  to  the  discussion  of  what  he  somewhat  affectedly 
called  the  ' '  miserable  shreds,  the  ragged  odds  and  ends, 
the  tristes  reliquice'^^  of  what  had  been  left  him  of  the 
argument.  He  had  hoped  to  escape,  he  says,  the  dis- 
cusion  of  the  question  of  the  constitutionality  of  the 
Bank,  and  had  made  it  his  humble  suit  to  the  learned 
gentleman  on  the  other  side  not  to  conjure  up  by  unhal- 
lowed rights  the  ghost  of  a  departed  controversy.  If 
the  constitutionality  of  the  Bank  could  not  be  assumed, 
he  had  hoped,  at  least,  it  would  have  been  submitted  in 
respectful  silen<?e.  But  the  counsel  had  thrown  down 
the  gauntlet  and  entered  upon  the  discussion.  ''The 
consequence  is,"  he  remarks,  ''that  the  question  of  the 
constitutionality  of  the  Bank  has  arisen,  as  it  were,  from 
the  grave,  and  in  its  shroud  presents  itself  before  you, 
to  demand  at  least  the  honors  of  Christian  burial,  in 
such  sort,  that  it  may  hereafter  hope  to  rest  in  peace  be- 
yond the  reach  of  the  lawless  incantations  of  those 
potent  sorcerers  and  their  confederates." 

The  question  then  met  Chief-Justice  Marshall  at  the 
threshold,  in  pronouncing  the  oj^inion  of  the  Court.  He 
decided  it,  as  is  well  known,  in  favor  of  the  constitu- 


♦  The  substance  of  the  argiimeut,  from  the  memoranda  taken  at  the  time 
by  Mr.  Wheaton,  and  the  imperfect  notes  subsequently  furnished  by  Pinck- 
ney, is  all  that  remains  of  this  great  speech.  Judge  Story,  in  one  of  his 
letters,  remarks  of  it:  "I  never  in  my  whole  life  heard  a  greater  speech. 
It  was  worth  a  journey  from  Salem  to  hear  it.  His  elocution  was  exces- 
sively vehement,  but  his  ekxiuence  was  overwhelming.  His  language,  his 
style,  his  figures,  his  argument,  were  most  brilliant  and  sparkling.'' 
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tionality  of  the  Bank.  I  do  not  propose  to  comment 
upon  or  review  his  argument.  The  question  has  been 
considered  as  a  question  of  state  since  that  time,  and 
different  opinions  are  entertained  in  regard  to  the  cor- 
rectness of  this  decision.  It  is  perhaps  of  little  practical 
importance  now,  as  the  bank,  in  the  language  of  one  of 
the  counsel  for  the  government,  uttered  many  years 
afterwards,  has  become  an  ''obsolete  idea."  It  is  suf- 
ficient here  to  say,  that  the  Chief -Justice  found  no  ex- 
\press  grant  for  it  in  the  Constitution,  but  he  deduced  it 
from  the  power  to  ' '  make  all  laws  which  shall  be  neces- 
sary and  proper  to  carry  into  execution"  the  powers  of 
government.  The  substance  of  his  views  in  respect  to 
this  grant  is  expressed  in  the  following  passage : — "We 
admit,  as  all  must  admit,  that  the  powers  of  the  govern- 
ment are  limited,  and  that  its  limits  are  not  to  be  trans- 
cended. But  we  think  the  sound  construction  of  the 
Constitution  must  allow  the  national  legislature  that  dis- 
cretion  with  respect  to  the  means  by  which  the  powers 
it  confers  are  to  be  carried  into  execution,  which  will 
enable  that  body  to  perform  the  high  duties  assigned  to 
it  in  the  manner  most  beneficial  to  the  people.  Let  the 
end  be  legitimate,  let  it  be  within  the  scope  of  the  Con- 
stitution, and  all  means  which  are  appropriate^  which 
are  plainly  adapted  to  that  end^  which  are  not  prohib- 
ited,  but  consist  loith  the  letter  and  spirit  of  the  Can- 
stitution^  are  constitationaV^ 
The  institution  of  the  Bank  he  believed  to  be  within 
/  \  this  definition,  ftnd.  and  thus  arrived  at  the  conclusion 
that  its  establishment  was  not  repugnant  to  the  legiti- 
mate powers  of  the  general  government. 

The  constitutionality  of  the  Bank  being  thus  estab- 
lished as  a  "  necessary  and  proper ' '  instrument  to  carry 
on  the  fiscal  operations  of  the  government,  the  Chief- 
Justice  next  approaches  the  delicate,  and,  if  possible, 
still  more  important  question  as  to  the  right  of  the  State 
of  Maryland,  in  the  exercise  of  its  sovereignty,  to  tax 
the  Bank.  The  Constitution  was  found  to  contain  no 
express  provision  for  the  case  ;  it  did  not  in  terms  pro- 


\ 


JOHN  MARSHALL.  463 

Mbit  the  exercise  of  such  a  power  by  the  State  Mary- 
land therefore  claimed  that  this  unlimited  right  of  taxa- 
tion was  a  portion  of  her  sovereignty  which  she  had 
never  yielded  to  the  general  government;  and  that, 
though  the  State  might  not  be  at  liberty  directly  to  resist 
a  constitutional  law  of  Congress,  yet  it  might  exercise  its 
acknowledged  powers  upon  it,  and  that  the  Constitution 
had  left  the  States  this  right  (embi-acing  the  unlimited 
right  of  taxation),  in  confidence  that  it  would  not  be 
abused. 

The  United  States,  on  the  other  hand,  contended  that 
though  the  States  undoubtedly  possessed,  as  an  attribute 
of  sovereignty,  the  power  of  taxation,  to  be  exercised 
concurrently  with  the  general  government,  yet,^  such  was 
the  paramount  character  of  the  Federal  Constitution,  that 
it  would  restrain  a  State  from  any  such  exercise  of  this 
power  as  was  in  its  nature  incompatible  with,  and  repug- 
nant to,  the  constitutional  laws  of  the  Union.  The  Bank  i 
was  a  "necessary  and  proper"  instrument  to  carry  out 
the  acknowledged  powers  of  government ;  the  power  of 
taxing  it  by  the  States  might  be  exercised  so  as  to  de- 
stroy it ;  therefore  the  right  of  the  States  to  pass  such  a 
law  was  denied.  These  were  the  conclusions  adopted  by 
Marshall,  in  that  carefully  considered  and  closely  rea- 
soned opinion,  which  he  pronounced  in  the  case,  and 
which,  it  has  been  thought,  contains  the  clearest  and 
fullest  exposition  of  constitutional  law  on  this  subject, 
and  of  the  nature  and  extent  of  the  powers  of  the  general 
and  State  governments,  ever  delivered,  even  by  himself, 
in  any  one  judgment.*  •  The  exemption  of  the  Bank  from 
State  taxation  he  rests,  to  use  his  own  language,  "on  a 
principle  which  so  entirely  pervades  the  Constitution,  is 
so  intermixed  with  the  materials  which  compose  it,  so 
interwoven  with  its  web,  so  blended  with  its  texture,  as 

*  Says  Chancellor  Kent,  "A  case  could  not  be  selected  from  the  decisions 
of  the  Supreme  Court,  superior  to  this  one  of  McCuUoch  vs.  The  StcUe  of 
Maryland^  for  the  clear  and  satisfactory  manner  in  which  the  supremacy  of 
the  laws  of  the  Union  have  been  maintained  by  the  Court,  and  an  undue 
assertion  of  State  power  overruled  and  defeated."—!  Kent  Com.  427. 
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to  be  incapable  of  being  separated  from  it,  without  rend- 
ing it  into  shreds.  This  great  principle  is,  that  the  Con- 
stitntion,  and  the  laws  made  in  pursuance  thereof,  are 
supreme ;  that  they  control  the  constitutions  and  laws 
of  the  respective  States,  and  cannot  be  controlled  by 
them.  From  this,  which  may  almost  be  termed  an  axiom, 
other  propositions  may  be  deduced  as  corrollaries,  on  the 
truth  or  error  of  which,  and  on  their  application  to  this 
case,  the  cause  has  been  supposed  to  depend.  These  are 
'  1st.  That  a  power  to  create  implies  a  power  to  preserve. 
2d.  That  a  power  to  desti'oy,  if  wielded  by  a  different 
hand,  is  hostile  to,  and  incompatible  with  these  powers 
to  create  and  to  preseive.  3d.  That  where  this  repug- 
i  nance  exists,  that  authority  which  is  supreme  must  con- 
jtrol,  not  yield  to  that  over  which  it  is  supreme."  In  the 
application  of  these  propositions  to  the  case  under  re- 
view, he  considers  the  law  of  Maryland  as  imposing  a 
tax,  not  on  the  real  property  of  the  Bank,  or  on  the 
interest  which  the  citizens  of  Maryland  might  hold  in 
the  institution  in  common  with  other  property  of  the 
same  description  throughout  the  State,  but  as  a  tax  on 
the  operations  of  the  Bank,  as  an  instrument  employed 
by  tJie  government  of  the  Union  to  carry  its  powers  into 
execution,  and  therefore  such  tax  was  unconstitutional 
,and  void  ;  it  being  a  question  not  of  discretion  and  can- 
flcUnce  on  the  part  of  the  State,  but  a  question  of  abso- 
lute supremacy  as  between  the  powers  of  Maryland  and 
those  of  the  General  Government.  Viewed  from  this 
position  the  reasoning  and  conclusion  of  the  Chief- Jus- 
tice are  too  strong  to  be  shaken: — ''If  the  States  may 
tax  one  instrument,  employed  by  the  government  in  the 
execution  of  its  powers,"  he  says,  "they  itiay  tax  any 
and  every  other  instrument.  They  may  tax  the  mail ; 
they  may  tax  the  mint ;  they  may  tax  patent  rights ; 
they  may  tax  tlie  papers  of  the  Custom  House ;  they 
may  tax  judicial  process ;  they  may  tax  all  the  means 
emi)loyed  by  the  General  Government,  to  an  excess 
wliich  would  defeat  all  the  ends  of  the  General  Govern- 
ment.    This  was  not  intended  by  the  American  people. 
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They  did  not  design  to  make  their  government  dependent 
on  the  States."* 

After  the  searching  and  elaborate  argument  in  this 
interesting  case,  and  the  delibemte  and  unanimous 
opinion  of  the  Court  thereon,  it  might  well  be  supposed 
that  the  question  would  have  been  considered,  judicially 
at  least,  as  settled.  Such  was  not  the  fact.  It  was  again 
raised  in  Osborne  vs.  The  Bank  of  the  United  Stiitesf  at 
the  session  of  1824,  in  an  appeal  from  the  Circuit  Court 


♦  These  propositions  are,  of  course,  too  obvious  to  be  questioned.  The 
danger,  however,  consists  in  extending  them  beyond  their  proper  limits. 
They  evidently  are  designed  to  refer  to  a  direct  tax  upon  the  means  or 
instrument,  not  as  property  in  the  hands  of  a  citizen  of  the  State,  but  as 
actually  employed  in  tlie  operations  of  the  General  Qovernment.  In  the 
case  of  Weston  vs.  The  GUy  of  CharlesiUm,  at  the  session  of  1829,  2  Peters, 
449 — a  case,  the  argunnint  of  which  was  illustrated  by  the  ornate  eloquence 
of  Ha^iif ,  and  the  profound  and  varied  learning  of  Lcgare — the  principle 
laid  down  in  McCuUoch  vs.  Maryland,  was  carried  to  a  still  greater  extent. 
The  question  was,  whether  a  State  tax  on  government  stock  issued  for  loans 
to  the  United  States  was  constitutional ;  but  the  distinction  above  alluded 
to,  namely,  whether  it  was  a  tax  upon  property  merely,  or  upon  the  powers 
of  government,  was  not  lost  sight  of,  and  indeed  seems  to  have  been  the 
only  question  at  issue  between  the  majority  and  minority  of  the  Court.  In 
pronouncing  the  prevailing  opinion  of  the  Court,  the  Chief -Just  ice  says: 
'*  The  tax  on  government  stock  is  thought  by  this  Court  to  be  a  tax  on  the 
contract,  a  tax  on  the  power  to  borrow  money  on  the  credit  of  the  Wuiied 
States,  and  consequently  to  be  repugnant  to  the  Constitution.'*  The  clcur 
and  accurate  mind  of  Mr.  Justice  Thompson,  with  whom  31  r.  Justice 
Johnson  concurred,  while  admitting  the  general  doctrine,  drew  from  it 
exactly  the  opposite  Inference.  In  his  dissenting  opinion  he  says:  "  Thus, 
it  is  said,  the  States  cannot  tax  the  Mint;  but  this  does  not  ipiply  that  they 
may  not  tax  the  money  coined  at  the  Mint  when  held  and  owned  by  indi- 
viduals. Again,  it  is  said  the  States  cannot  tax  a  patent  right ;  but  if  the 
patentee,  from  the  sale  or  use  of  his  patent,  has  acquired  property,  or  is  re- 
ceiving an  income,  it  could  not  be  intended  to  say  that  such  property  or 
income  cannot  be  taken  into  the  estimate  of  his  taxable  property.  *  ♦  ♦ 
Congress  has  power  to  raise  armies;  such  armies  are  made  up  of  officers 
and  soldiers,  and  are  instruments  employed  by  the  government  in  executing 
its  powers,  and  although  the  army  as  such  cannot  be  taxed,  yet  it  will  not 
be  claimed  that  all  such  officers  and  soldiers  are  exempt  from  State  taxation. 
Upon  the  whole,  considering  that  the  tax  in  question  is  a  general  tax  upon 
the  interest  of  money  on  loan,  I  cannot  think  it  any  violation  of  the  Consti- 
tution of  the  United  States,  to  include  therein  interest  accruing  from  stock 
of  the  United  States." 

+  9  Wheaton^s  Reports,  738. 
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of  Ohio,  which  court  had  rendered  a  decree  based  upon 
the  assumption  that  a  statute  of  the  State  taxing  the 
Bank  of  the  United  States,  similar  to  that  of  Maryland, 
was  unconstitutional.*  A  revision  of  the  opinion  pro- 
nounced in  McCuUoch  vs.  Maryland  was  requested,  and 
granted  by  the  Court.  The  Chief -Justice  again  discusses 
with  great  care  the  questions  raised  and  decided  in  the 
former  case,  particularly  that  which  involved  the  power 
of  a  State  to  tax  the  Bank.  The  conclusions  at  which 
he  arrives,  however,  and  which  are  re-established  by  this 
judgment,  are  precisely  the  same  as  in  the  Maryland 
case,  namely,  that  the  creation  of  the  bank  was  a  constitu- 
tional exercise  of  the  powers  of  the  General  Government, 
and  that  the  act  of  the  Legislatiire  of  Ohio  in  taxing  the 
Bank  was  contrary  to  the  Federal  Constitution,  and  void. 

This  case,  it  may  be  remarked,  presented  another  im- 
portant constitutional  question,  namely,  as  to  the  validity 
of  that  part  of  the  act  of  Congress  which  authorized  the 
Bank  to  sue  in  the  Circuit  Courts.  The  question  having 
been  raised  at  the  close  of  the  argument,  the  Chief-Jus- 
tice and  his  associates  considered  it  of  such  vital  conse- 
quence as  to  request  that  the  case  might  be  re-argued  on 
this  i)oint.  The  case  of  the  Planters'  Bank  of  Georgia  f 
involved  the  same  question,  and  the  two  causes  came  on 
for  argument  together.  Mr.  Harper^  of  Maryland,  was 
tlie  leading  counsel  against  the  claim  of  the  Bank  ;  and 
Mr.  Clay,  Mr.  Webster,  and  Mr.  John  Sergeant,  in  favor 
of  the  jurisdiction.  The  opinions  delivered  by  the  Chief- 
Justice  in  both  cases  sustain  the  views  of  the  latter 
gentlemen,  and  recognize  the  right  of  the  Bank  to  sue  in 
the  Cii'cuit  Courts  of  the  United  States. 

At  the  session  of  the  Court  in  1821,  another  of  these 
interesting  cases  involving  the  gravest  and  most  import- 
ant questions  of  constitutional  law,  and  of  the  jurisdic- 

*  The  Ohio  law  was  passed  a  few  days  before  the  decision  of  McCulloch 
V8.  Marj'land,  and  notwithstanding  the  decision  in  that  case,  the  Ohio  State 
officers  proceeded  to  levy  a  tax  of  $50,000  imposed  on  the  branch  Bank  of 
the  United  States,  established  in  that  State. 

f  9  Wheaton's  Reports.  004. 
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tion  of  the  Federal  tribunals,  was  brought  to  argument. 
This  was  the  case  reported  under  the  title  of  Cohens  vs. 
The  State  of  Virginia.*  A  judgment  had  been  rendered 
against  the  defendants,  citizens  of  Virginia,  in  the  highest 
Court  of  that  State  having  cognizance  of  the  subject,  on 
an  information  for  selling  lottery  tickets  in  a  lottery  to 
be  drawn  in  the  city  of  Washington,  and  the  defendants 
claimed  the  protection  of  the  act  of  Congress  incorporat- 
ing the  city  of  Washington.  The  cause  was  brought  by 
the  defendants  to  the  Supreme  Court  of  the  United 
Statt^s  on  a  writ  of  error.  The  counsel  of  Virginia, 
Messrs.  Barbour  and  Smyth,  moved  to  dismiss  the  writ 
on  the  ground  that  the  Coart  had  no  jurisdiction,  be- 
cause, 1st,  a  State  is  a  defendant ;  2d,  that  no  writ  of 
error  would  lie  from  the  Supreme  Court  to  a  State  Court ; 
3d,  that  neither  the  Constitution  nor  any  law  of  the 
United  States  has  been  violated  by  the  judgment. 
Messrs.  Pinckney  and  Ogden  sustained  the  argument 
on  the  other  side. 

The  questions  involved  in  the  first  two  points,  as  was 
observed  by  the  Chief -Justice,  were  of  great  magnitude, 
and  might  truly  be  said,  vitally  to  affect  the  Union.  In 
the  masterly  opinion  delivered  by  him,  he  states  these 
questions  in  the  following  clear  and  precise  terms: 
''They  exclude  the  inquiry  whether  the  Constitution 
and  laws  of  the  United  States  have  been  violated  by  the 
judgment  which  the  plaintiffs  in  error  seek  to  review ; 
and  maintain  that,  admitting  such  violation,  it  is  not  in 
the  power  of  the  government  to  apply  a  corrective.  They 
maintain  that  the  nation  does  not  possess  a  department 
capable  of  restraining  peacably,  and  by  authority  of  law,\ 
any  attempts  which  may  be  made  by  a  part  against  the 
legitimate  powers  of  the  whole ;  and  that  the  govern- 
ment is  reduced  to  the  alternative  of  submitting  to  such 
attempts,  or  of  resisting  them  by  force.  They  maintain 
that  the  Constitution  of  the  United  States  has  provided 

no  tribunal  for  the  final  construction  of  itself,  or  of  the 

- 

♦  6  Wheaton'B  Reports,  264. 


468  LIVES   OF  THE  CHIEF-JUSTICES. 

laws  or  treaties  of  the  nation  ;  but  that  this  power  may 
be  exercised  in  the  last  resort  by  the  Courts  of  every 
State  of  the  Union;  that  the  Constitution,  laws,  and 
treaties,  may  receive  as  many  constructions  as  there  are 
States  ;  and  that  this  is  not  a  mischief,  or  if  a  mischief, 
is  irremediable.  These  abstract  propositions  are  to  be 
determined :  for  he  who  demands  decision  without  per- 
mitting inquiry,  affirms  that  the  decision  he  asks  does 
not  depend  upon  inquiry. 

"If  such  be  the  Constitution,  it  is  the  duty  of  the 
Court  to  bow  with  respectful  submission  to  its  provis- 
ions. If  such  be  not  the  Constitution,  it  is  equally  the 
duty  of  the  Court  to  say  so,  and  to  perform  that  task 
which  the  American  people  have  assigned  to  the  judi- 
cial department." 

I  cannot  hope  to  present  within  the  limits  of  this 
sketch,  even  an  epitome  of  the  profound  and  unanswer- 
able argument  with  which  the  Chief-Justice  sustained 
the  judgment  of  the  Court  in  this  interesting  case — ^an 
argument,  which,  to  say  nothing  of  its  value  as  a  broad 
comprehensive  and  accurate  exposition  of  constitu- 
tional law,  presents  one  of  the  most  admirable  specimens 
of  judicial  logic  which  ever  flowed  from  the  pen  of  Mar- 
shall himself.  On  a  preceding  page  I  have  noticed  the 
principles  established  by,  and  which  followed  the  decis- 
ion in  the  case  of  Marbury  vs.  Madison,  and  especially 
the  principle  laid  down  by  the  Court  in  the  opinion  of 
Justice  Story,  in  the  case  of  Martin  vs.  Hunter's  Lessees,* 
that  the  appellate  jurisdiction  of  the  Supreme  Court  ex- 
tf^nds  to  a  final  judgment  of  the  highest  Court  of  a  State, 
where  the  validity  of  a  State  law  is  drawn  in  question  as 
being  against  the  Constitution,  treaties,  and  laws  of  the 
United  States,  and  the  decision  of  the  State  court  has 
been  in  favor  of  such  validity.  The  constitution- 
ality of  the  same  provision  was  now  re-examined,  and  a 
flood  of  liglit  thrown  upon  the  subject  by  the  luminous 
mind  of  Marshall,  and  the  principle  placed  upon  a  foun- 

♦  1  Wlieatou's  Reports,  804. 
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dation  from  which  it  can  never  again  be  dislodged.  It 
was  held  to  be  no  valid  objection  to  the  appellate  juris- 
diction of  the  Supreme  Court,  that  one  of  the  parties  was 
a  sovereign  State,  and  the  other  a  citizen  of  that  State. 
The  Constitution  was  the  supreme  law  of  the  land,  and 
the  Court  the  inteipreter  of  that  Constitution ;  and  the 
judicial  power,  as  originally  given,  extends  to  all  cases 
arising  under  the  Constitution  or  a  law  of  the  United 
States,  whosoever  may  be  the  parties.  * 

Upon  the  general  merits  of  the  case  itself,  which  was 
afterwards  argued  by  Mr.  Ogden  and  Mr.  Pinckney  for 
the  plaintiffs,  and  by  Mr.  Webster  for  the  defendants, 
the  Chief-Justice  delivered  a  brief  opinion,  holding 
that  the  act  of  Congress  incorporating  the  city  of  Wash- 
ington, under  which  the  sale  of  the  lottery  tickets  was 
authorized,  was  no  defence  to  an  indictment  for  a  viola- 
tion of  the  statutes  of  Virginia.  The  act  of  Congress 
did  not  authorize  the  corporation  to  force  the  sale  of  lot- 
tery tickets  in  States  where  such  sale  was  prohibited  by 
law. 

I  am  justified  in  breaking  the  thread  of  this  hasty  re- 
view of  Chief-Justice  Marshall's  constitutional  decisions, 
by  a  brief  reference  to  one  case  not  included  under  this 

head,  which  seems  to  demand  some  notice,  both  on  ac- 

* 

*  Mr.  Jefferson  was  never  satisfied  with  this  opinion,  nor  were  some  oth- 
ers of  the  most  eminent  of  the  statesmen  and  jurists  of  Virginia.  Judge 
Roane  wrote  a  very  able  review  of  it  for  the  Enquirer,  under  the  signature 
of  Algernon  Sidney.  In  reference  to  this  review  Jefferson  says,  in  a  letter 
to  Judge  Johnson  that  it  appeared  to  him  "  to  pulverize  every  word  which 
had  been  delivered  by  Judge  Marshall,  of  the  extra-judicial  part  of  his 
opinion ;  and  all  was  extra-judicial,  except  the  decision  that  the  act  of  Con- 
gress had  not  purported  to  give  to  the  Corporation  of  Washington  the  au- 
thority claimed  by  their  lottery  law,  of  controlling  the  laws  of  the  States 
within  the  States  themselves."  Jefferson  regarded  as  extra-judicial  the 
doctrine  laid  down,  as  he  says,  by  the  Chief-Justice,  that  notwithstanding 
the  amendment  to  the  Constitution,  a  State  could  be  brought  to  the  bar  of 
the  Supreme  Court,  and  that  Congress  might  authorize  a  corporation  of  its 
territory  to  exercise  legislative  power  within  a  State,  and  paramount  to  the 
laws  of  the  State.  "This  doctrine,"  he  observes,  "was  so  completely  re- 
futed by  Roane,  that  if  he  can  be  answered,  I  surrender  human  reason  as 
a  vain  and  useless  faculty,  given  to  bewilder,  and  not  to  guide  us. " — 4  Jef- 
fenon's  Wntings,  871,  872. 
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count  of  its  novelty  and  interest,  as  well  as  of  its  own 
intrinsic  importance.  It  is  the  case  of  Johnson  vs. 
Mcintosh,*  argued  and  decided  at  the  session  of-  the 
Court  in  1823 — a  case  which  opened  the  entire  range  of 
discussion  relative  to  the  origin  and  ground  of  the  title 
to  lands  claimed  by  the  European  nations  in  America, 
and  of  the  right  now  exercised  by  the  government  of  the 
United  States  over  territories  occupied  by  the  Indian 
tribes.  The  plaintiff  claimed  title  to  lands  in  Illinois, 
under  a  grant  from  the  Piankeshaw  Indians  ;  the  defend- 
ant under  a  grant  from  the  United  States.  The  opinion 
of  the  Court,  delivered  by  the  Chief-Justice,  covers  the 
entire  ground,  and  leaves  little  room  for  further  discus- 
sion. It  may  be  taken  as  a  complete  text-book  on  the 
subject,  and  has  been  held  in  all  subsequent  cases  to  be 
an  ultimate  and  settled  rule  of  decision.  He  traces,  with 
a  clear  and  infallible  precision  of  statement,  the  origin 
of  the  right  claimed  by  discovery,  the  recognition  of  the 
principle  by  the  European  powers,  and  its  adoption  by 
the  United  States  ;  he  examines  the  foundation  and  limi- 
tation  of  the  right  of  conquest,  the  application  of  the 
principle  to  the  case  of  the  Indian  savages,  and  the 
nature  generally  of  the  Indian  titles.  These  titles,  as 
ultimate  titles  to  the  fee  of  the  soil,  could  not  now  be 
sustained  in  America.  The  fee  originally  vested  in  the 
British  government  by  discovery,  according  to  the  ac- 
knowledged law  of  civilized  nations,  had  passed  by  the 
Revolution  to  the  United  States,  and  the  Indian  title  was 
a  right  of  occupan(*y  merely,  which  the  discoverei^s,  or 
in  this  case,  the  government,  had  the  exclusive  right  of 
acquiring.  The  magnitude  of  the  interests  in  litigation, 
and  the  able  and  elaborate  arguments  at  the  bar,  rather 
than  any  intrinsic  difficulty  in  the  subject  itself,  as  the 
Chief -Justice  remarks,  had  impelled  him  to  a  more  than 
usually  careful  and  mature  consideration  of  the  subject 
under  discussion. 

Returning  to  a  consideration  of  the  constitutional  judg- 
ments and  opinions  of  Chief-Justice  Mai'shall,  the  next 
case  that  meets  us  is  the  famous  case  of  Gibbons  cs. 

*  8  Wheaton's  Reports,  543. 
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Ogden,*  known  as  the  Great  New  York  Steamboat  case, 
which  was  decided  at  the  session  of  the  court  in  1824. 
Though  belonging  to  the  same  class  of  cases  which  have 
been  heretofore  considered,  involving  a  question  of  sov- 
ereignty between  State  legislation  and  the  Federal  gov- 
ernment; yet  it  presented  an  entirely  new  point  for 
consideration,  namely,  as  to  the  construction  and  extent 
of  that  clause  of  the  Constitution  vesting  Congress  with 
power  to  regulate  commerce  among  the  several  States. 
The  State  of  New  York  had  granted  to  Messrs.  Fulton 
and  Livingston  the  exclusive  right  to  navigate  all  the 
waters  of  the  State  with  vessels  moved  by  steam.     The 
plaintiff,  Ogden,  to  whom  the  right  had  been  assigned, 
filed  a  bill  for  a  perpetual  injunction  against  Gibbons, 
who  had  infringed  upon  this  right  by  navigating  the 
river  with  steamboats,  duly  enrolled  and  licensed  for  the 
coasting  trade,  under  an  act  of  Congress.     The  question 
was,  as  to  the  Constitutionality  of  the  law  of  New  York. 
Chancellor  Kent  sustained  the  injunction,  and  the  decree 
had  been  affirmed  by  the  New  York  Court  for  the  Cor- 
rection of  Errors.     From  this  judgment  the  cause  was 
carried  to  the  Supreme  Court  of  the  United  States.     It 
has  been  said,  that  no  cause,  up  to  that  date,  in  the  Su- 
preme Court,  had  ever  excited  a  greater  degree  of  inter- 
est and  expectation  in  the  country  than  this,  and  that 
none  was  ever  argued  with  greater  ability.     The  At- 
torney-General, Wirt,  and    Daniel    Webster,   were  the 
counsel  who  contested    the  constitutionality  of  these 
laws ;  their  opponents  were  Emmett  and  Oakley,  of  New 
York,  who,  with  the  zeal  natural  to  citizens  of  the  great 
State  which  had  granted  the  exlclueive  privilege,  and 
with  all  the  resources  which  the  highest  legal  attain- 
ments and  the  most  accomplished  skill  could  supply, 
vindicated  the  laws  in  question.     It  was  a  most  brilliant 
passage  at  amis,  in  a  forensic  tourney  ;t  fi  combat,  as 

♦  9  Wheaton's  Reports,  1^' 

f  See  Kennedy's  Life  of  Wirt,  Vol.  II,  p.  142.  In  a  letter  to  Jiulge 
Carr,  a  few  days  before  the  argument  Wirt  writes:  "  To-morrow  hcgin  my 
toils  in  the  Supreme  Court,  and  about  to-morrow  week  will  come  on  the 
great  Bteamboat   question  from  New  York.    Emmett  and  Oakley  on  one 
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Wirt  had  predicted,  well  worth  witnessing.  The  passage 
between  Wirt  and  Emmett,  which  is  preserved  in  the 
report,  and  is  so  familiar  as  to  be  repeated  in  schoolboy 
declamations,*  is  certainly  one  of  the  finest  that  is  any- 
side,  Webster  and  myself  on  the  other.  Come  down  and  hear  it.  Em- 
mett's  whole  soul  is  in  the  cause,  and  he  will  stretch  all  his  powers.  Oak- 
ley is  said  to  be  one  of  the  first  logicians  of  the  age;  as  much  a  Phocion  as 
Emmett  in  a Themistocles ;  and  Webster  is  as  ambitious  as  Csesar.  He  wiU 
nut  be  outdone  by  any  man,  if  it  is  within  the  compass  of  his  power  to 
avoid  it.     It  will  be  a  combat  worth  witnessing.*' 

*  Mr  Kennedy,  in  his  life  of  Wirt,  says,  that  the  part  of  the  sentence  be- 
low which  is  italicised,  is  interpolated  after  the  reply  of  Wirt,  and  when 
the  case  was  made  up  for  publication.  "New  York,'*  says  Emmett,  allud- 
ing to  the  results  of  the  genius  of  Fulton,  "may  proudly  raise  her  head 
and  cast  her  eyes  over  the  whole  civilized  world ;  she  may  there  see  its 
countless  waters  bearing  on  their  surface  countless  offerings  of  her  munifi- 
cence and  wisdom.  She  may  fondly  calculate  on  their  speedy  extension  in 
every  direction  and  through  every  region,  from  Archangel  to  Calcutta,  and 
justly  arrogating  to  herself  the  labors  of  the  man  she  cherished,  and  con- 
scious of  the  value  of  her  own  good  works,  she  may  turn  the  mournful  ex- 
damaiion  of  jJUneas  inf/?  an  expression  of  triumph,  and  exultingly  ask — 

"  'Qua?  regio  in  terris,  nostri  non  plena  laboris? * " 

The  reply  of  Wirt  was  one  of  the  happiest  efforts  of  his  genius: — 
"Sir:  it  was  not  in  the  moment  of  triumph,  nor  with  the  feelings  of  tri- 
umph, that  ^Eneas  uttered  that  exclamation.  It  was  when  with  his  faith- 
ful Achates  by  his  side,  he  was  surveying  the  works  of  art,  with  which  the 
palace  of  Carthage  Was  adorned,  and  his  attention  had  been  caught  by  a 
representation  of  the  battles  of  Troy.  There  he  saw  the  sons  of  Atreus 
and  Priam,  and  the  fierce  Achilles.  The  whole  extent  of  his  misfortunes, 
the  loss  and  desolation  of  his  friends,  the  fall  of  his  beloved  countr}'  rushed 
upon  his  recollection : 

*  Const itit,  et  lachrj-mans,  quis  jam  locus,  inquit  Achate, 
Qute  regio  in  terris.  nostri  non  plena  laboris?'" 

Wirt  pressed  the  application  in  the  most  felicitous  and  appropriate  lan- 
guage. If  the  state  of  things  should  continue,  if  the  anarchy  which  New 
York  had  sown  should  not  be  extirpated,  and  a  war  of  legislation  should 
follow,  the  Constitution  would  ultimately  fall  and  our  republican  institu- 
tions perish.  And  what,  then,  would  be  the  effect?  Despotism  would 
everj'where  triumph,  and  would  cover  the  earth  with  the  mantle  of  mourn- 
ing. "Then,  sir,"  he  exclaimefl.  "when  New  York  shall  look  upon  this 
scene  of  ruin,  if  she  have  the  generous  feelings  which  I  believe  her  to  have, 
it  will  not  be  with  her  head  aloft  in  the  pride  of  conscious  triumph,  *her 
wrapt  soul  sitting  in  her  eyes.'  No,  sir,  no!  Dejected,  with  shame  and 
confusion,  drooping  uud(.T  the  weight  of  her  sorrow,  with  a  voice  suffo- 
cated with  despair,  well  may  she  exclaim: 

quis  jam  locus 

QuoB  regio  in  terris,  nostri  noii  plena  Inboris." 
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where  to  be  found  in  the  range  of  forensic  discussions, 
and  would  alone  suffice  to  relieve  a  multitude  of  dull 
and  tedious  legal  discussions.  Leaving  the  reader,  how- 
ever, if  his  curiosity  prompts,  to  study  all  that  remains 
of  the  discussion;,  as  it  is  found  in  the  published  report, 
I  shall  proceed  to  notice  briefly  the  final  result  of  the 
case,  and  the  conclusions  laid  down  bv  the  Chief -Justice 
in  pronouncing  the  judgment  of  the  court. 

The  constitutionality  of  these  laws  had  been  main- 
tained in  New  York  by  the  Legislature,  the  council  of 
revision,  even  in  Jay's  time,  and  unanimously  by  the 
judges  of  the  Supreme  Court  and  the  Court  for  the  Cor- 
rection of  Errors.  Li  Livingston  vs.  Van  Ingen,*  in  1812, 
the  Chancellor  had  indeed  refused  to  restrain,  by  injunc- 
tion, a  violation  of  the  right,  but  rather  from  serious 
doubts  as  to  the  propriety  of  the  remedy  than  from  any 
conviction  of  the  unconstitutionalitv  of  the  laws.  This 
order,  however,  had  been  unanimously  reversed  by  the 
Court  for  the  Correction  of  Errors,  of  which  the  judges 
of  the  Supreme  Court  were  ex-officio  members,  and  at  a 
time  too  when  the  latter  Court  was  presided  over  by 
James  Kent,  and  dignified  and  eniiobled  by  the  learning 
and  ability  of  Smith  Thompson,  Ambrose  Spencer,  Wil- 
liam W.  Van  Ness,  and  Joseph  C.  Yaf^s.f  In  the  pres- 
ent case,  Kent,  who  had  then  become  Chancellor,  had, 
without  hesitation,  granted  an  injunction  to  restrain  the 
infringement  of  the  right  claimed  under  these  laws.:}: 
"We  must  be  permitted,"  he  remarks  in  his  opinion, 
''to  require,  at  least,  the  presence  and  clear  manifesta- 
tion of  some  constitutional  law,  or  some  judicial  decision 
of  the  supreme  power  of  the  Union,  acting  upon  those 

♦  9  Johnson's  Reports,  507. 

t  Each  of  these  Judges  delivered  opinions  in  favor  of  sustaining  the  laws 
of  New  York,  and  of  their  constitutionality,  except  Judge  Spencer,  who, 
being  related  to  one  of  the  parties,  declined  giving  any  opinion.  The  opin- 
ions of  Chief 'Justice  Kent  and  Judge  Thompson  upon  the  Constitutional 
question,  are  unusually  vigorous  and  able,  and  should  be  carefully  studied, 
in  connexion  with  that  of  Chief -Justice  Marshall,  by  those  who  desire 
thoroughly  to  investigate  the  subject  on  both  sides. 

X  Ogden  vs.  Gibbons,  4  John,  Ch.  R.  150. 
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laws,  in  direct  collision  and  conflict,  before  we  can  retire 
from  the  support  and  defence  of  them.  We  must  be 
satisfied  that — 

Ncptunus  muros.  magnoque  emota  tridenti 
Fundamenta  quatit. 

Arid  the  Court  for  the  Correction  of  Errors  had  unani- 
mously approved  the  decision. 

It  required  no  small  degree  of  moral  courage  and  firm- 
ness on  the  part  of  the  Supreme  Court,  to  unsettle  a 
decision  thus  sustained ;  to  restrain  a  power  that  had 
been  exercised  by  one  of  the  States,  almost  without  ques- 
tion, from  the  foundation  of  the  Union  ;  to  lop  off,  with 
the  keen  edge  of  the  Constitutional  axe,  a  branch  of 
State  sovereignty,  which  by  the  growth  of  years  had  be- 
come so  firmly  engrafted  as  to  be  scarcely  distinguishable 
from  the  parent  trunk ;  and  to  assert  the  supremacy  of 
the  Federal  authority  over  State  legislation,  in  a  case 
where  its  existence  had  been  expressly  denied  by  one'of 
the  ablest  and  most  accomplished  jurists  of  that,  or  any 
age,*  and  one  who  was  supposed  to  some  extent  at  least 
to  share  the  same  opinions,  and  was  a  member  of  the 
same  political  school  with  Marshall  himself.  But  the 
Chief-Justice  was  fully  equal  to  the  responsibility, 
though  he  seems  to  have  encountered  it  with  a  deep 
sense  of  its  magnitude.  Referring  to  the  principle  con- 
tended for  by  New  York,  he  remarks :  ''  It  is  supported 
by  great  names — by  names  which  have  all  the  titles  to 
consideration,  that  virtue,  intelligence,  and  oflBce  can 
bestow.  No  tribunal  can  approach  the  decision  of  this 
question  without  feeling  a  just  and  real  respect  for  that 
opinion  which  is  sustained  by  sucli  authority  *,  but  it  is 
the  province  of  this  Court,  Avhile  it  respect-s,  not  to  bow 
to  it  implicitly ;  and  the  judges  must  exercise,  in  the 
examination  of  the  subject,  that  understanding  which 
Providence  has  bestowed  upon  them,  with  that  inde- 
pendence wbich  the  people  of  the  United  States  expect 
from  this  department  of  government.''     The  result  of 

*  ChauccUor  Kent. 
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the  examination  which  the  Chief-Justice  thus  bestowed 
upon  the  subject  was,  that  the  laws  of  New  York  were 
repugnant  to  that  clause  of  the  Constitution  which 
authorizes  Congress  to  regulate  commerce  among  the' 
several  States. .  This  conclusion  is  sustained  by  an  argu- 
ment of  wonderful  acuteness  of  reasoning,  and  full  of 
subtle  distinctions,  but  built  up  and  supported  by  those 
well-known  principles  of  Constitutional  construction 
which  pervade  all  his  opinions.  Commerce  among  the 
States,  he  held,  cannot  stop  at  the  external  boundary  line 
of  each  State,  but  may  be  introduced  into  the  interior. 
The  power  to  regulate  commerce,  conferred  by  the  Con- 
stitution on  Congress,  comprehends  navigation  within 
the  limits  of  every  State  in  the  Union,  so  far  as  that 
navigation  may  be  in  any  manner  connected  with  "com- 
merce with  foreign  nations,  or  among  the  several  States, 
or  with  the  Indian  tribes."  It  may  of  consequence  pass 
the  jurisdictional  line  of  New  York,  and  act  upon  the 
very  waters  to  which  the  prohibition  under  consideration 
applies.  This  power,  exercised  in  pursuance  of  the  Con- 
stitution, is  supreme,  and  State  laws  must  yield  to  it, 
even  though  enacted  under  powers  acknowledged  to  re- 
main in  the  States.  The  act  of  Congress  for  enrolling 
and  licensing  vessels  to  be  employed  in  the  coasting 
trade,  authorizes  the  navigation  of  such  waters,  and  em- 
braces all  vessels,  whether  propelled  by  sails  and  oars  or 
by  steam.  After  being  so  enrolled,  they  are  entitled  to 
the  same  privileges,  and  can  no  more  be  restrained  from 
navigating  waters,  and  entering  ports  which  are  free  to 
such  vessels,  than  if  they  were  wafted  on  their  voyage 
by  the  winds,  instead  of  being  propelled  by  the  agency 
of  fire.  The  one  element  may  be  as  legitimately  used 
as  the  other,  for  every  commercial  purpose  authorized 
by  the  laws  of  the  Union  ;  and  the  act  of  a  State  inhibit- 
ing the  use  of  either,  to  any  vessel  having  a  license  under 
the  act  of  Congi'ess,  comes  in  direct  collision  with  the 
Cpnstitutional  powers  of  the  general  government,  and  is 
void.* 

*  The  extent  to  which  it  has  been  attempted  to  carry  this  principle,  may 
be  seen  by  reference  to  the  recent  case  of  Veasie  et  al.  vs.  Moor,  December 
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In  this  opinion,  which,  throughout  as  ingeniously  rea- 
soned, is  perhaps  less  conclusive,  than  some  of  those  mas- 
terly arguments  upon  which  the  fame  of  Marshall  as  a  jur- 
ist is  built,  he  makes  some  strictures  upon  that  doctrine 
of  a  rigid  construction  of  constitutional  power  which  has 
been  a  cardinal  theory  with  some  of  the  ablest  and  wisest 
statesmen  the  country  has  produced,  and  especially  those 
of  his  own  State.  In  the  frank  exposition  of  his  views 
upon  all  constitutional  questions  which  I  have  designed 
to  give,  it  would  not  be  proper  to  pass  over  or  conceal 
his  opinions  upon  these  points.  It  must  be  confessed 
that  he  was  not  an  advocate  of  a  strict  construction  of 
the  Constitution,  as  that  doctrine  was  understood  by 
those  illustrious  men  who  fonned  the  republican  party. 
And  yet,  on  the  other  hand,  justice  requires  it  to  be  also 
said,  that  he  never  assumed  or  advocated  the  doctrine 
that  a  power  could  be  exercised  which  was  not  gi*anted 
either  expressly  in  the  words  of  the  Constitution,  or  by 
necessary  implication.  "What  do  gentlemen  mean  by 
a  strict  construction ? "  he  inquires  in  this  opinion.  "If 
they  contend  only  against  that  enlarged  constniction 
which  would  extend  words  beyond  their  natural  and 
obvious  import,  we  might  question  the  application  of  the 
term,  but  should  not  controvert  the  principle.  If  they 
contend  for  that  narrow  construction  which,  in  sujjport 
of  some  theory  not  to  be  found  in  the  Constitution,  would 
deny  to  the  Government  those  powers  which  the  woi-ds 
of  the  grant,  as  usually  understood,  import,  and  which 
are  consistent  with  the  general  views  and  objects  of  the 
instrument ;  for  that  narrow  construction  which  would 

Term,  1852,  14  How.  568,  in  which  it  was  argued  that  a  law  of  the  State  of 
Maine,  granting  exclusive  navigation  in  the  upper  part  of  Penobscot  river, 
to  a  manufacturing  compapy,  who  were  to  improve  that  part  of  the  river, 
was  contrary  to  the  Constitution  of  the  United  States.  The  river  lies 
entirely  within  the  State  of  Maine,  and  the  part  in  which  the  exclusive 
privilege  was  granted  was  not  navigable,  being  cut  off  by-  several  dams, 
erected  for  manufacturing  purposes.  This  extraordinary  proposition,  how- 
ever, found  no  favor  with  the  Court.  The  law  of  Maine  was  held  to  be 
valid;  Mr.  Justice  Daniel  delivering  the  opinion,  from  which  there  appears 
to  be  no  dissent. 
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cripple  the  Government,  and  render  it  unequal  to  the 
objects  for  which  it  is  declared  to  be  instituted,  and  to 
which  the  powers  given,  as  fairly  understood,  render  it 
competent;  then  we  cannot  perceive  the  propriety  of 
this  strict  construction,  nor  adopt  it  as  the  rule  by  which 
the  Constitution  is  to  be  expounded."  And  again,  at 
the  close  of  the  opinion,  "  Powerful  and  ingenious  minds, 
taking,  as  postulates,  that  the  powers  expressly  granted 
to  the  Government  of  the  Union,  are  to  be  contracted  by 
construction  into  the  narrowest  possible  compass,  and 
that  the  original  powers  of  the  States  are  retained,  if  any 
possible  construction  will  retain  them,  may,  by  a  course 
of  well  digested,  but  refined  and  metaphysical  reasoning, 
founded  on  these  premises,  explain  away  the  Constitu- 
tion of  our  country,  and  leave  it  a  magnificent  structure, 
indeed,  to  look  at,  but  totally  unfit  for  use.  They  may 
so  entangle  and  perplex  the  understanding,  as  to  obscure 
principles,  which  were  before  thougnt  quite  i)lain,  and 
induce  doubts  where,  if  the  mind  were  to  pursue  its  own 
course,  none  would  be  perceived.  In  such  a  case,  it  is 
I)eculiarly  necessary  to  recur  to  safe  and  fundamental 
principles,  and,  when  sustained,  to  make  them  the  tests 
of  the  arguments  to  be  examined. ' ' 

It  was  at  this  term  that  Smith  Thompson,  of  New  York, 
took  his  seat  for  the  first  time  on  the  bench  of  the  Su- 
preme Court,  in  place  of  Brockholst  Livingston,  who  had 
died  the  previous  year.*  Judge  Thompson  was  Secretary 

♦  The  name  of  Livingston  is  conspicuous  in  the  annals  of  the  State  of  New 
York.  The  family  is  of  Scottish  origin,  and  at  a  very  early  period  seated 
what  is  now  known  as  the  Livingston  Manor,  on  the  Hudson  river,  in  Col- 
umbia county,  New  York.  The  three  brothers,  Robert  R.,  Brockholst, 
and  Edward  Livingston,  were  all  men  of  commanding  abilities.  The 
Chancellor  was  the  eldest,  and  figured  conspicuously  in  the  Revolutionary 
troubles,  and  in  the  early  political  contests  of  the  State.  Edward  Living- 
ston, the  youngest  of  these  brothers,  is  too  well  known  as  a  statesman  and 
jurist  to  require  even  a  passing  notice  in  this  place.  Elected  in  1794,  at  the 
age  of  thirty  years,  a  member  of  Congress,  he  entered  upon  a  brilliant 
career,  which  his  removal  to  New  Orleans,  in  1804,  enabled  him  to  pursue 
with  still  more  enunent  and  flattering  success.  Again  elected  to  the  House 
of  Representatives  in  1823,  transferred  to  the  Senate  in  1829,  appointed 
Secretary  of  State  in  1881,  and  Minister  to  France  in  1833,  where,  thirty 
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of  the  Navy  at  the  time  of  his  appointment,  and  being 
reluctant  to  accept  the  oflBce,  the  matter  was  for  a  little 
while  held  in  suspense.  During  the  interval  the  name 
of  Chancellor  Kent  was  brought  forward  by  some  of  his 
friends.  The  main  objection  to  the  accomplished  jurist 
seems  to  have  been  his  connexion  with  the  Federal  party, 

years  before,  his  brother,  the  Chancellor,  had  preceded  him; — ^all  these  well- 
merited  honors  can  scarcely  add  to  the  undying  fame  of  the  civilian  and 
Jurist  who  framed  the  code  of  Louisiana. 

Brockholst  Livingston  is  a  name  not  so  well  known  in  our  day.  He  was 
bom  about  the  year  1757,  and  at  the  Declaration  of  Independence  had  just 
arrived  at  the  age  of  manhood.  He  took  an  active  and  decided  part  in  be- 
half of  his  country  in  the  struggle  with  Great  Britain,  and  at  the  close  of 
the  war  devoted  himself  to  the  practice  of  the  law,  to  which  he  had  been 
educated.  Mr.  Livingston  was  for  many  years  a  prominent  and  successful 
advocate  at  the  bar.  In  the  earlier  New  York  reports,  his  name  frequently 
appears  on  the  record  as  counsel.  It  seems,  too,  that  he  engaged  in  some 
of  the  criminal  trials  of  that  period,  as  we  find  him  employed  for  the  defence 
in  the  prosecution  of  Frothingham,  before  the  New  York  Oyer  and  Terminer, 
in  1799,  for  a  libel  on  General  Hamilton.  On  the  8th  of  January,  1802, 
Livingston  and  Smith  Thompson  were  appointed  puisne  Judges  of  the  Su- 
preme Court  of  the  State,  Morgan  Lewis  being  then  Chief -Justice,  and  Kent 
and  Ratcliflf  p^nsnes.  This  place  he  held  until  1806,  when  he  resigned  it  on 
his  appointment  as  one  of  the  Associate-Justices  of  the  Supreme  Court  of 
the  United  States.  Judge  Livingston  died  a  few  days  after  the  close  of  the 
session  of  the  Court,  on  the  18tli  of  March,  1823,  in  the  sixty-sixth  j'ear  of 
his  a^i^e. 

"  He  had  served  his  country,"  says  Mr.  Wheaton,  in  a  brief  notice  of  the 
death  of  Judge  Livingston,  "with  distinguished  military  reputation  during 
the  war  of  the  Ilevolution,  and  subsequently  filled  several  important  civil 
stations  at  home  and  abroad.  He  was  an  accomplished  classical  scholar, 
and  vcTsed  in  the  elegant  languages  and  literature  of  the  southern  nations 
of  Europe.  At  the  bar  he  was  an  ingenious  and  learned  advocate,  fruitful 
in  invention,  and  possessing  a  brilliant  and  persuasive  elocution.  On  the 
bench  his  candor  and  rawlesty  were  no  less  distinguished  than  his  le^irning, 
acuteuess  and  discrimination.  His  genius  and  taste  had  directed  his  prin- 
cipal attention  to  the  niaratime  and  commercial  law;  and  his  extensive 
exi)erieuce  gave  to  his  judirnieuts  in  that  branch  of  jurispnidence  a  ix'culiar 
value,  which  was  enhanced  by  the  gravity  and  beauty  of  his  judicial  elo- 
quence. In  private  life  hv  was  beloved  for  his  amiable  manners  and  gen- 
eral kindness  of  disposition,  and  admired  for  all  those  qualities  which 
constitute  the  finished  gentleman.  He  died  with  the  deep  regret  of  all  who 
knew  him;  leaving  behind  him  the  character  of  an  upright,  enlighteneii, 
and  humane  judge,  a  patriotic  citizen,  and  a  bright  ornament  of  the  pro- 
fession. Isqiie  et  oratorum  in  numero  eM  /tabendus,  et  fuit  reUquU  rrbu4 
ornatuSy  aique  elegans." 
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a  barrier  which  even  in  those  times  of  moderate  party 
heat,  could  not  be  entirely  disregarded.  Notwithstand- 
ing this,  some  of  the  warmest  friends  of  President  Mon- 
roe recommended  the  selection  of  the  Chancellor,  in  case 
Judge  Thompson  should  decline,  and  among  them  the 
Attorney-General,  Mr.  Wirt,  who  wrote  a  long  and  ear- 
nest letter  to  the  President,  urging  the  appointment, 
irrespective  of  party  considerations,  and  as  a  matter  of 
national,  not  of  mere  local  interest.  It  is  not  certain  but 
that  the  President  might  have  considered  the  suggestion 
favorably,  if  the  acceptance  of  Judge  Thompson*  had 
not  rendered  further  action  on  the  subject  unnecessary. 

♦  Smith  Thompson  brought  to  the  bench  of  the  Supreme  Court  the 
thorough  judicial  education  and  experience  acquired  by  a  service  of  seven- 
teen years  in  the  Supreme  Court  of  New  York,  at  a  time  when  that  tri- 
bunal might  claim,  in  point  of  dignity,  talent,  and  learning,  to  rank  with 
any  in  the  civilized  world.  Educated  to  the  bar,  and  admitted  to  practice 
at  an  early  age,  he  devoted  himself  with  untiring  energy  and  industry  to  his 
profession.  '  A  brief  service  in  the  State  legislature  could  scarcely  be  said  to 
interrupt  these  labors,  which  were  continued  with  unabated  ardor  down  to  the 
time  of  his  elevation  to  the  bench  of  the  New  York  Supreme  Court.  Dur- 
ing the  period  of  Thompson's  practice,  the  New^  York  bar  was  adorned 
with  a  galaxy  of  talent,  which,  without  the  least  disparagement  to  the  bar 
of  any  other  State,  may  l>e  pronounced  wholly  unrivalled.  Among  them 
were  such  men  as  the  Livingstons — Brockholst  and  Edward— Hamilton, 
Harrison,  Hoffman,  Burr,  Pendleton,  and  the  then  junior  members  of  the 
profession,  such  as  Spencer,  Van  Vechten,  Henry,  Ogden,  Elisha  Williams, 
and— "the  brightest  genius  of  them  all"— William  W.  Van  Ness.  The 
first  and  second  volumes  of  Johnson's  cases  are  the  only  published  New 
York  reports,  anterior  to  the  time  of  Judge  Thompson's  appointment  to  the 
bench.  They  do  not  show  him  to  have  been  at  that  time  engaged  in  a  very 
extensive  counsel  practice  in  the  Supreme  Court,  many,  and  indeed  most 
of  the  important  csEses  being  committed  to  the  care  of  the  veterans  of  the 
profession — Hamilton  and  Harrison,  Livingston  and  Burr,  Pendleton  and 
Troup.  That  he  stood  deservedly  high  is  evident,  however,  from  the  fact 
of  his  being  chosen,  while  still  comparatively  a  young  man,  from  among 
such  a  bar,  and  appointed  with  Brockholst  Livingston  to  a  seat  on  the 
bench  of  the  Supreme  Court.  This  appointment  was  made  on  the  8th  of 
January,  1802.  Morgan  Lewis  was  then  Chief-Justice,  and  James  Kent 
one  of  the  puisnes,  having  been  already  four  years  on  the  bench.  On  the 
election  of  Judge  Lewis  as  Governor  of  the  State,  in  1804,  Kent  became 
Chief-Justice,  and  Judge  Ratcliff  having  resigned,  Ambrose  Spencer  and 
Daniel  D.  Tompkins  were  appointed  Associates.  Such  was  the  New  York 
Supreme  Court  at  that  period  and  for  some  years  afterwards — Kent,  Liv. 
ingston,  Thompson,  Spencer,  and  Tompkins — an  association  of  judicial 
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This  was  the  first  change  that  had  been  made  in  the 
Supreme  Court  since  Judge  Story' s  appointment  in  1812. 
I  may  here  properly  note  the  few  other  changes  which 
occurred  during  the  remainder  of  the  period  in  which 
Marshall  presided  over  the  deliberations  of  the  Court. 

On  the  death  of  Mr.  Justice  Todd,*  the  vacancy  was 

■  —  I   II  — ^^^— ^— ^— ^^^ 

talent,  that  was  never  before,  aud  has  never  since,  been  seen  at  any  one 
time  in  our  State.  On  the  appointment  of  Kent  as  Chancellor,  February 
25th,  1814,  Judge  Thompson  succeeded  him  as  Chief -Justice.  He  presided 
over  the  Court  until  his  appointment  as  Secrtary  of  the  Navy,  and  wag 
succeded  in  the  Chief -Justiceship  by  Judge  Spencer,  February  9th,  1819. 

Judge  Thompson  took  his  seat  on  the  bench  of  the  Supreme  Court  of  the 
United  States  on  the  tenth  day  of  February,  1821,  and  continued  in  the 
discharge  of  its  duties  to  the  time  of  his  death,  in  1848.  Thus  it  will  be 
seen  that  he  was  on  the  bench  in  all  nearl}*  thirty-seven  years— one  of  the 
longest,  as  it  certainly  is  one  of  the  most  honorable,  judicial  caieers  on 
record.  His  opinions  in  the  United  States  Supreme  Court  are  to  be  found 
in  the  last  four  volumes  of  Wheaton  and  the  sixteen  volumes  of  Peters' 
Reports;  those  in  the  New  York  Supreme  Court,  in  the  first  fifteen  vol- 
lunes  of  Johnson.  The  author  of  the  eulogy  on  Judge  Spencer  very  prop- 
erly characterizes  the  Reports  of  Johnson  as  "by  far  the  most  valuable, 
reliable,  and  authoritative  record  of  American  common  law,"  anywhere  to 
be  found.  Those  containing  the  opinions  of  Judge  Thompson  abundantly 
show  that  the  record  of  this  common  law  bears  indelibly  upon  it  the  im- 
press of  his  vigorous  and  logical  mind.  With  Kent  and  Spencer  he  may 
justly  claim  his  full  share  in  the  great  work  which  the  old  Supreme  Court 
entered  upon,  aud  so  successfully  prosecuted — that  **of  building  up  and 
consolidating  within  this  State  a  system  and  body  of  common  law,  applica- 
ble and  adapted  to  the  government  and  institutions  of  the  country.*' 

*  Thomas  Todd  was  born  in  the  State  of  Virginia  on  the  23d  of  January, 
1 705.  Having  lost  his  parents  in  early  youth,  and  having  been  deprived  of  the 
limited  patrimony  bequeathed  him  by  his  mother,  he  emigrated  with  the 
family  of  Judge  Innis  to  Kentucky  in  the  spring  of  1786.  While  residing 
in  tjhe  family  of  the  Judge  he  was  engaged  in  teaching  the  daughters  of  his 
friend  by  day,  and  at  night  prosecuting  the  study  of  the  law  by  fire-light 
lie  wfis  admitted  to  the  bar  soon  after  he  came  to  Kentucky,  and  practised 
for  several  years  with  rei)utation  and  success.  Appointed  clerk  of  the 
Federal  Court  for  the  district  of  Kentucky,  he  was  soon  after,  on  the  erec- 
tion of  the  State  Government,  chosen  clerk  of  the  Court  of  Appeals.  This 
office  he  held  until  1801,  when  he  was  appointed  Judge  of  the  Court  of  Ap- 
peals, and  in  1806,  on  the  resignation  of  Judge  Muter,  Chief- Justice.  His 
appointment  to  the  office  of  Associate- Justice  of  the  Supreme  Court  of  the 
United  States  was  the  first  intimation  to  him  that  he  had  been  thought  of 
for  that  station.  In  making  this  selection  President  Jefferson  is  said  to 
have  adopted  a  mode  different  from  that  pursued  in  later  times.  He  re- 
quested each  delegate  in  Congress  from  the  States  composing  the  circuit  to 
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filled  by  the  appointment,  May  9th,  1826  of  Robert 
Trimble,  of  Kentncky.*  This  gentleman  died  after  a 
service  of  little  more  than  two  years,  and  his  place  was 

communicate  to  him  a  nomination  of  their  first  and  second  choice.  Judge 
Todd  was  the  first  or  second  upon  the  nomination  of  every  delegate, 
although  to  some  of  them  he  was  personally  unknown.  He  was  accord, 
ingly  appointed,  and  continued  in  the  honorable  discharge  of  the  duties  of 
Judge  of  the  Supreme  Court  until  his  death,  February  7th,  1626. 

Judge  Story  has  spoken  of  the  intellectual  characteristics  of  his  associate 
with  his  usual  discrimination :  "  He  had  imcommon  patience  and  candor  in 
investigation;  great  clearness  and  sagacity  of  judgment;  a  cautious  but 
steady  energy;  a  well-balanced  independence;  a  just  respect  for  authority, 
and  at  the  same  time  an  unflinching  adherence  to  his  own  deliberate  opinions 
of  the  law.  His  modesty  imparted  a  grace  to  an  integrity  and  singleness  of 
heart  which  won  for  him  the  general  confidence  of  all  who  knew  him.  He 
was  not  ambitious  of  innovations  upon  the  settled  principles  of  the  law ;  but 
was  content  with  the  more  unostentatious  character  of  walking  in  the  trod- 
den paths  of  jurisprudence.  From  his  diffident  and  retiring  habits,  it  re- 
quired a  long  acquaintance  with  him  justly  to  appreciate  his  juridicial  as 
well  as  his  personal  merits.  His  learning  was  of  a  useful  and  solid  cast; 
not  perhaps  as  various  or  as  comprehensive  as  that  of  some  men;  but 
accurate,  and  transparent,  and  applicable  to  the  daily  purposes  of  the  busi. 
ness  of  human  life.  In  his  knowledge  of  the  local  law  of  Kentucky  he  was 
excelled  by  few ;  and  his  brethren  drew  largely  upon  his  reiiources  to  ad- 
minister tliat  law,  in  the  numerous  cases  which  then  crowded  the  docket  of 
the  Supreme  Court  from  that  judicial  circuit.  What  he  did  not  know,  he 
never  affected  to  possess;  but  sedulously  sought  to  acquire.  He  was  con- 
tent to  learn  without  assuming  to  dogmatize.  Hence  he  listened  to  argu- 
ments for  the  purpose  of  instruction,  and  securing  examination,  and  not 
merely  for  that  of  confutation  or  debate.  Among  his  associates  he  enjoyed 
an  enviable  respect,  which  was  constantly  increasing  as  he  became  more 
familiarly  known  to  them.  His  death  was  deemed  by  them  a  great  public 
calamity;  and  in  the  memory  of  those  who  survived  him,  his  name  has  ever 
been  cherished  with  a  warm  and  affectionate  remembrance." 

Judge  Todd  was  twice  married.  Col.  C.  S.  Todd,  so  honorably  known 
for  his  gallant  military  services,  was  one  of  his  sons  by  the  first  marriage. 
His  second  wife,  whom  he  married  in  1812,  was  the  youngest  sister  of  Mrs. 
Madison,  and  widow  of  Major  George  Washington,  a  nephew  of  the  (Gen- 
eral.   He  left  one  daughter  and  two  sons  by  this  marriage. 

*  The  following  notice  of  Judge  Trimble  forms  the  appropriate  introduc. 
tion  to  one  of  the  volumes  of  Peters'  Reports: — 

*'The  Honorable  Robert  Trimble,  one  of  the  Associate- Justices  of  this 
Court,  died  at  his  residence  in  Paris,  Kentucky,  in  September,  1858. 

"  Mr.  Justice  Trimble  was  bom  in  Augusta  county,  Virginia,  in  1777,  and 

was  the  son  of  Mr.  William  Trimble,  one  of  the  earliest  settlers  in  Kentucky 

— a  virtuous  man,  whose  bold,  firm,  and  enterprising  character  induced 

him  to  seek  an  increase  to  his  fortunes  by  establishing  himself  on  the  fron- 

31 
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filled,  March  7th,  1829,  by  the  appointment  of  John 
McLean,  of  Ohio,  at  present  one  of  the  Associate- Jus- 
tices of  the  Court.     Judge  Washington  died  in  1829, 

tiers,  encountering  all  the  dangers  and  hardahips  of  a  new  and  advanced 
settlement. 

''Mr.  Justice  Trimble  accompanied  his  father  when  he  emigrated,  and 
the  early  years  of  his  life  were  passed  in  agricultural  industry;  and  fre- 
quently in  the  amusements  and  toils  of  the  chase,  upon  the  success  of  which 
settlers  often  depended  for  food.  He  was  sometimes  engaged  in  defence 
against  Indian  inyasion,  to  which  the  borderers  were  then  constantly  ex- 
posed. He  was  distinguished  in  his  youth  for  his  conduct,  his  courage,  and 
his  sagacity;  and  was  acknowledged  as  a  leader  by  his  associates. 

"  The  native  and  powerful  energies  of  his  mind  could  not  be  restrained 
by  the  situation  in  which  he  was  placed;  and  he  became  desirous  of  obtain- 
ing an  education  which  would  fit  him  for  higher  dutiea  By  teaching  *aa 
English  school  he  procured  the  means  of  entering  Bourbon  Academy;  and 
')ie  afterwards  was  a  student  in  the  Kentucky  Academy  in  Woodfozd 
county,  where  he  completed  his  classical  attaintments.  He  then  studied 
law,  and  in  1800  commenced  the  practice  of  his  profession  at  Paris,  in 
Bourbon  county,  where  he  married.  His  widow  and  a  numerous  family  of 
children  survive  him. 

"Mr.  Justice  Trimble  always  enjoyed  the  highest  consideration  and  con- 
fidence of  his  fellow-citizens.  In  1803  he  was  elected  to  the  House  of 
Representatives  of  Kentucky ;  but  in  the  following  year  he  declined  a  re- 
election, determiuing  to  devote  himself  to  his  profession — a  duty  enjoined 
upon  him  by  his  narrow  fortunes.  In  1807,  his  professional  reputation  and 
character  were  such  that  he  was  appointed  a  judge  of  the  Supreme  Court 
of  Kentucky ;  which  situation  he  held  for  two  years  with  great  reputation. 
He  relinquished  the  office  to  resume  the  practice  of.  his  profession ;  and  in 
1810  he  refused  the  commission  of  Chief-Justice  of  the  State.  In  1813  he 
again  declined  the  office  of  Chief -Justice;  and  having  assiduously  and  suc- 
cessfully devoted  himself  to  the  bar  until  1817,  he  was  in  that  year  ap- 
pointed district  judge  of  the  United  States,  for  the  district  of  Kentucky. 
In  May,  1826,  he  received,  from  President  Adams,  the  commission  of 
Associate-Justice  of  the  Supreme  Court  of  the  United  States. 

"In  the  performance  of  his  judicial  duties  in  Kentucky,  in  the  State 
Courts,  and  in  the  District  and  Circuit  Courts  of  the  United  States,  Judge 
Trimble  obtained  the  respect  and  esteem  of  the  profession,  and  of  bis  fellow- 
citizens.  Learned  in  the  law,  just  and  discriminating  in  his  judicial  investi- 
gations, his  decisions  wei-e  characterized  by  great  legal  accuracy,  research, 
and  perspicuity ;  and  by  an  enlarged  and  liberal  equity.  In  the  Supreme 
Court  of  the  United  States,  Mr.  Justice  Trimble  maintained  and  increased 
the  character  and  reputation  which  had  placed  him  upon  that  bench.  His 
opinions  were  clear  and  comprehensive,  illustrated  and  enriched  by  all  the 
legal  learning  their  subjects  demanded;  and  they  gave  to  those  who  heard 
them  the  surest  anticipations  of  increasing  usefulness  and  talents,  had  it 
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after  a  service  of  thirty  years,  and  was  succeeded  Janu- 
ary 6th,  1830,  by  Henry  Baldwin,  of  Pennsylvania,  and 
on  the  death  of  Mr.  Justice  Johnson,  James  M.  Wayne, 
one  of  the  present  judges  of  the  Court,  was  appointed, 
January  9th,  1836.  Justices  McLean  and  Wayne  are  the 
only  present  members  of  the  Court  who  were  members 
also  in  Marshall's  time,  the  latter  having  come  to  the 
bench  the  last  term  at  which  the  Chief- Justice  presided. 
The  decision  in  the  case  of  Gibbons  vs.  Ogden,  relative 
to  the  power  vested  in  Congress  to  regulate  commerce 
among  the  States,  was  followed  by  the  case  of  Brown  vs. 
The  State  of  Maryland  in  1827,*  involving  the  question 
of  the  extent  of  the  power  to  regulate  foreign  commerce. 
The  case  was  argued  with  great  ability  and  learning. 
Mr.  Wirt  being  counsel  on  the  one  side,  and  the  present 
Chief -Justice  on  the  other,  f  The  judgment  of  the  Court, 
pronounced  by  Chief -Justice  Marshall  again  swept  out 
of  existence,  and  expunged  from  the  statute-book,  the 
law  of  a  State  as  being  repugnant  to  the  paramount 
authority  of  the  Federal  Government.  It  was  held  that 
the  act  of  the  Maryland  Legislature,  which  required  every 
importer  of  goods,  by  wholesale,  bale,  or  package,  to 
take  out  a  license,  and  pay  for  it,  under  certain  penalties 
or  forfeitures  for  neglect,  was  repugnant  to  the  Consti- 
tution of  the  United  States,  and  void;  inasmuch  as  it 
belonged  to  Congress  to  regulate  foreign  commerce,  and 

been  permitted  to  him  to  remain  in  the  performance  of  the  high  functions 
of  his  station. 

"In  private  and  domestic  life  Mr.  Justice  Trimble  was  universally  be- 
loved and  respected.  Gentle,  conciliating,  and  kind  in  his  manners  and 
disposition;  honorable  and  faithful  in  all  his  transactions;  every  one  who 
knew  him  sought  his  friendship,  and  was  proud  of  attaining  it.  As  a  hus- 
band and  a  father,  his  mild  and  amiable  virtues  endeared  him  to  those  with 
whom  he  was  connected  in  these  relations;  and  his  home  was  always  the 
abode  of  cheerfulness  and  content.  He  was  a  patriot,  and  a  firm  republi- 
can; and  he  was  devotedly  attached  to  the  Union;  always  maintaining 
those  constitutional  principles  which  have  been  declared  from  the  tribunal 
of  which  he  had  been  an  efficient  and  much  honored  member." 

•  12  Wheaton's  Reports,  419. 

t  See  subsequent  sketch  of  Chief-Justice  Taney. 
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the  States  were  prohibited  by  the  Constitution  from  lay- 
ing a  duty  on  imports. 

It  was  contended  by  the  counsel  for  the  State  of  Mary- 
land that  the  construction  of  the  power  of  Congress  to 
the  extent  claimed  by  the  General  Government  would 
abridge  the  acknowledged  power  of  a  State  to  tax  its  own 
citizens,  or  their  property  within  its  territory.  This 
proposition  was  considered  by  the  Court  and  discussed 
by  the  Chief- Justice  in  his  written  opinion.  He  admit- 
ted the  power  to  be  sacred,  but  denied  that  it  might  be 
used  so  as  to  obstruct  the  free  course  of  a  power  given  to 
Congress.  Congress  was  vested  by  the  Constitution  with 
authority  to  regulate  commerce  between  the  States.  The 
power  is  co-extensive  with  the  subject  on  which  it  acts, 
and  cannot  be  stopped,  as  had  already  been  decided  in 
Gibbons  vs.  Ogden,  at  the  external  boundary  of  a  State, 
but  must  enter  its  interior.  It  is  a  component  part 
of  the  power  to  regulate  commerce,  not  only  to  authorize 
the  importation,  but  to  authorize  the  importer,  to  sell. 
The  right  to  sell,  therefore,  is  connected  with  the  law 
permitting  importation,  as  an  inseparable  incident ;  and 
any  penalty  inflicted  on  the  importer  for  selling  the 
article,  in  his  character  of  import-er,  must  he  in  opposi- 
tion to  the  act  of  Congress  which  authorizes  the  importa- 
tion, and  is  therefore  void.  The  principle,  however,  was 
not  carried  so  far  as  to  deny  the  right  of  a  State  legisla- 
ture to  tax  imported  goods  after  they  had  become  mixed 
with  and  incorporated  into  the  general  mass  of  property 
of  the  State.  On  the  contrary,  it  was  admitted  that  in 
such  case  they  were  liable  to  State  taxation. 

The  authority  of  Brown  i^s,  the  State  of  Maryland, 
well  as  that  of  Gibbons  vs.  Ogden,  has  been  thought 
sustain  the  doctrine,   repeatedly  advanced  since  Mar: 
shairs  time,  and  discussed  with  great  ability,  and, 
may  be  added,  with  no  small  degree  of  warmth,  both 
the  bar,  and  in  the  consultation  room  of  the  judges,  th 
by  the  great  power  to  Congress  to  regulate  comraerc 
the  States  are  absolutely  prohibited  from  passing  an 
laws  on  the  subject  whatever,  whether  Congress  sha  — 1] 
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have  exercised  the  power  or  not,  the  grant  to  the  Gen- 
eral Government  being  in  its  nature  exclusive.  In  some 
of  these  subsequent  discussions,*  the  opinions  of  Chief - 
Justice  Marshall  in  the  two  cases  alluded  to,  have  been 
cited  as  sustaining  this  doctrine.  A  case,  however,  de- 
cided at  the  session  of  the  Court  in  1829,  Wilson  vs. 
Blackbird  Creek  Marsh  Company,  f  seems  to  show  that 
this  is  not  correct.  In  that  case  a  chartered  company- 
was  authorized,  under  a  State  law,  to  make  a  dam  across 
a  navigable  tide- water  creek.  A  licensed  sloop,  not  be- 
ing able  to  pass,  broke  the  dam  ;  and  in  an  action  by  the 
company  for  damages,  the  defendant  insisted  that  the 
creek  was  a  navigable  highway,  over  which  the  power  of 
Congress  to  regulate  commerce,  including  navigation, 
extended ;  and  that  the  State  law  which  authorized  an 
obstruction  to  this  navigation  was,  therefore,  void.  The 
Chief-Justice  in  delivering  the  opinion  of  the  Court, 
says  :  *'  If  Congress  has  passed  any  act  which  bore  upon 
the  case,  any  act  in  execution  of  the  power  to  regulate 
commerce,  the  object  of  which  was  to  control  State  leg- 
islation over  those  small  navigable  creeks  into  which  the 
tide  flows,  and  which  abound  throughout  the  lower- 
country  of  the  middle  and  southern  States ;  we  should 
feel  not  much  difficulty  in  saying  that  a  State  law  com- 
ing in  conflict  with  such  act  would  be  void.     But  Con- 

*  The  subject  has  been  discussed  in  various  cases  since  that  time,  and 
smoDg  others  in  New  York  vs.  Miln,  11  Peters,  102;  Prigg  vs.  the  Common- 
wealth of  Pennsylvania,  16  Peters,  539;  and  the  Massachusetts,  Rhode 
Island,  and  New  Hampshire  Hcense  cases,  5  Howard.  504;  all  of  which  are 
referred  to  in  the  subsequent  sketch  of  Chief -Justice  Taney.  In  the  latter 
cases  in  particular  the  whole  question  was  fully  considered,  and  from  the 
opinions  of  the  Chief -Just  ice,  and  Judges  Daniel,  Catron,  Woodbury,  and 
Nelson,  it  seems  to  be  the  settled  judgment  of  the  Court,  that  this  power  is 
not  exclusive,  but  may  be  exercised  by  the  States,  especially  in  matters  of 
mere  police  regulation,  except  where  it  comes  in  conflict  with  an  act  of 
Congress.  Mr.  Justice  Daniel,  in  his  opinion  in  these  cases,  enters  a  vigor- 
ous protest  against  the  doctrines  contained  in  the  decision  of  Brown  vs. 
Maryland.  The  question  was  also  raised  and  discussed  in  the  New  York 
and  Boston  passenger  cases,  and  in  the  Wheeling  Bridge  case.  See  subse- 
quent sketch  of  Chief-Justice  Taney. 

f  2  Peters'  Reports,  245. 
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gress  has  passed  no  such  act.  The  repugnancy  of  the 
law  of  Delaware  to  the  Constitution  is  placed  entirely 
on  its  repugnancy  to  the  power  to  regulate  commerce 
with  foreign  nations  and  among  the  several  States;  a 
power  which  has  not  been  so  exercised  as-  to  affect  the 
question. 

''We  do  not  think  that  the  act  empowering  the  Black- 
bird Creek  Marsh  Company,  to  place  a  dam  across  the 
creek,  can,  under  all  the  circumstances  of  the  case,  be 
considered  as  repugnant  to  the  power  to  regulate  com- 
merce in  its  dormant  state^  or  as  being  in  conflict  with 
any  law  passed  on  the  subject."  * 

It  will  be  seen  from  the  foregoing  review  that  the  tend- 
.  ency  of  the  decisions  of  the  Supreme  Court  during  the 
entire  period  of  Chief -Justice  Marshall's  service  on  the 
bench  was  to  sustain  the  authority  of  the  Federal  Gov- 
ernment, and  to  abridge  the  powers  claimed  to  be^  exer- 
cised by  the  States.  The  Court  boldly  assumed  jurisdic- 
tion to  declare  an  act  of  Congress  void,  as  being  repugnant 
to  the  Constitution,  yet  this  had  been  actually  exercised 
only  in  one  or  two  instances,  while  the  power  to  declare 
the  laws  of  the  States  void  as  against  the  Constitution  of 
the  United  States,  had  been  very  freely  used,  and  par- 
ticularly in  some  of  the  prominent  cases  which  have 
already  been  noticed,  f 

A  case  occuiTed  at  the  session  of  the  Court  in  1830,  in 
which  it  was  attempted  to  carry  the  principles  estab- 
lished in  some  of  these  decisions  to  a  very  unwarrantable , 
extent.  The  case  referred  to  was  the  Providence  Bank 
ns.  Billings  and  Pittnian.:}:  The  Providence  Bank  had 
been  chartered  by  the  Legislature  of  Rhode  Island  in 
1791 ;  and  in  1822  the  Legislature  of  that  State  had 
passed  an  act  imposing  a  duty  *'on  licensed  persons  and 


*  See  dissenting  opinion  of  Chief-Justice  Taney  in  Wheeling  Bridge  case, 
13  Howard's  Reports.  5«5,  587. 

t  In  a  note  to  the  case  of  Fletcher  r.^.  Peck,  Vol.  2,  Cond.  Rep.,  p.  225, 
the  reporter  enumerates  twenty-six  Stiite  laws  as  having  been  declared  un- 
constitutional. 

X  4  Peters'  Reports,  504. 
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others,  and  bodies  corporate  within  the  State."  The 
Providence  Bank  resisted  the  payment  of  the  tax  on  the 
ground  that  the  act  of  the  Legislature  was  repugnant  to 
the  Constitution  of  the  United  States,  inasmuch  as  it  im- 
paired the  obligation  of  the  contract  created  by  the  act 
of  incorporation.  The  cases  Of  Fletcher  vs.  Peck,  and  of 
Dartmouth  College,  it  was  alleged,  had  established  the 
principle  that  a  legislative  grant  to  a  corporation  was  a 
coTiiract  within  the  meaning  of  the  Constitution ;  and 
the  cases  of  McCuUoch  vs,  Maryland,  and  Weston  vs. 
The  City  of  Charleston,  had  also  established  the  principle 
that  the  power  of  imposing  a  tax  upon  the  corporation 
involved  the  power  of  destroying  it,  and  was,  therefore, 
contrary  to  the  provision  of  the  Qonstitution,  which  pro- 
hibited the  States  from  passing  laws  impairing  the  obli- 
gation of  contracts. 

The  reasoning  in  the  cases  referred  to  certainly  appears 
to  countenance  the  doctrine  advocated  by  the  counsel  for 
the  Rhode  Island  Bank,  and,  taking  these  principles  as 
abstract  propositions,  it  would  seem  difficult  to  draw  the 
line  of  distinction.  That  distinction,  however,  was  drawn 
by  the  Court,  and  the  principle  very  strictly  laid  down 
by  the  Chief -Justice  that  the  power  of  taxing  a  bank  in- 
corporated by  a  State  legislature  was  not  a  violation  of 
the  Constitution  of  the  United  States.  Such  a  corpora- 
tion, it  was  admitted,  was  a  contract.  But  the  act  creat- 
ing the  contract  contained  no  stipulation  exempting  the 
bank  from  taxation.  The  power  of  taxation  was  one  of 
vital  importance ;  it  was 'an  iucident  of  sovereignty  essen- 
tial to  the  existence  of  government,  and  the  relinquish- 
ment of  such  a  power  was  never  to  be  assumed.  It  might 
be  exercised  in  all  cases  by  a  State,  except  when  amflict- 
ing  with  a  constitutional  law  of  Confjres.s^  the  supre- 
macy of  which  was  always  to  be  recognized  ;  and  such 
he  contends  was  the  principle  recognized  in  McCulloch 
vs.  Maryland,  and  in  Weston  vs.  The  City  of  Charleston. 
The  sovereignty  of  a  State  extends  to  everything  which 
exists  by  its  own  authority,  or  is  introduced  by  its  own 
authority,  or  is  introduced  by  its  own  permission ;  but 
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it  does  not  extend  to  those  means  which  are  employed 
by  Congress  to  carry  into  execution  powers  conferred  on 
that  body  by  the  people  of  the  United  States.  The  law 
of  Rhode  Island  taxing  the  Bank,  was,  therefore,  held 
to  be  constitutional  and  valid. 

At  the  same  term  of  the  Court  another  case  of  very 
great  interest  arose,  Craig  et  al.  vs.  The  State  of  Mis- 
souri,* involving  the  question  of  the  validity  of  a  State 
law  under  that  clause  of  the  Constitution  which  declares 
that  no  State  shall  "emit  bills  of  credit."  The  State  of 
Missouri  had  passed  an  act  for  the  "establishment  of 
loan  oflSces,"  by  the  third  section  of  which  the  officers 
of  the  treasury  of  the  State,  under  the  direction  of  the 
Governor,  were  required  to  issue  certificates  to  the 
amount  of  two  hundred  thousand  dollars,  of  denomina- 
tions not  exceeding  ten  dollars,  or  less  than  fifty  cents. 
These  certificates  were  made  receivable  at  the  State 
Treasury  of  Missouri  for  taxes,  and  by  all  officers  of  the 
State,  civil  and  military ;  certain  property  of  the  State 
was  pledged  for  their  redemption  ;  a  provision  was  made 
for  gradually  withdrawing  them  from  circulation  ;  and 
the  Commissioners  of  the  loan  office  were  authorized  to 
make  loans  of  certificates,  to  citizens  of  the  State,. bear- 
ing interest  at  the  rate  of  six  per  cent,  in  the  manner 
prescribed  by  the  act.  The  main  question  raised  by  this 
law  was,  whether  it  was  a  fwna  fide  loan,  which  it  was 
admitted  the  States  have  an  unlimited  power  to  make  ; 
or  whether  it  was  an  emission  of  "bills  of  credit,"  a 
power  which  the  States  are  prohibited  from  exercising 
by  the  Constitution.  The  Supreme  Court  of  Missouri 
had  decided  that  the  law  was  valid  ;  and  now  the  State 
was  summoned  to  appear  and  defend  that  law  at  the  bar 
of  the  highest  tribunal  of  the  Union. 

The  veteran  statesman,  who  for  so  many  years  occupied 
a  seat  in  the  Senate  of  the  United  States,  and  has  been 
recentlv  transferred  to  the  more  numerous  branch  of  the 
National  Legislature — Thomas  H.  Benton — represented 

♦  4  Peters  Reports,  410. 
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the  State  of  Missouri  in  the  Supreme  Court,  not,  as  he 
took  occasion  to  observe  in  his  argument,  as  the  advocate 
of  the  State,  for  her  acts  did  not  require  an  advocate  to 
vindicate  them,  but  as  "a  corps  of  observation,"  to  watch 
what  was  going  on.  In  the  commencement  of  his  speech, 
Mr.  Benton  complained  of  the  formal  language  of  the 
writ,  which  "summoned"  the  State  to  appear  at  the  bar 
of  the  Court.  '^  In  the  language  of  the  writ,"  he  remarks, 
"she  is  'commanded'  and  'enjoined'  to  appear.  Lan- 
guage of  this  kind  does  not  seem  proper,  when  addressed 
to  a  sovereign  State ;  nor  are  the  terms  fitting,  even  if 
the  only  purpose  of  their  process  was  to  obtain  the  ap- 
X)earance  of  the  State.  They  impute  a  fault  in  the  State ; 
they  imply  an  omission,  or  neglect  by  the  State.  The 
language  of  '  commanding  and  enjoining '  would  only  be 
well  employed  if  these  had  occurred." 

"The  State  of  Missouri  has  done  no  act,"  he  continued, 
"which  was  not  within  the  full  and  ample  powers  she 
I)ossesses  as  a  free,  sovereign,  and  independent  State. 
She  has  passed  a  law  which  she  considers  in  the  proper 
and  beneficial  exercise  of  her  legislative  functions  ;  and 
which  had  for  its  object  the  promotion  of  the  interests  of 
her  citizens." 

The  majority  of  the  Court,  however,  thought  other- 
wise. In  their  opinion,  pronounced  by  the  Chief- Justice, 
the  certificates  of  Missouri  were  "  bills  of  credit,"  within 
the  meaning  of  the  Constitution,  and  the  judgment  of  the 
Court  again  annihilated  the  legislative  act  of  one  of  the 
States  of  the  Confederacy.  "  In  the  argument,"  remarks 
the  Chief- Justice,  "we  have  been  reminded  by  one  side 
of  the  dignity  of  a  sovereign  Stat^ ;  of  the  humiliation  of 
her  submitting  herself  to  this  tribunal ;  of  the  dangers 
which  may  result  from  inflicting  a  wound  on  that  dignity. 
By  the  other,  of  the  still  superior  dignity  of  the  people 
of  the  United  States,  who  have  spoken  their  will  in  terms 
which  we  cannot  misunderstand.  To  these  admonitions 
we  can  only  answer,  that  if  the  exercise  of  that  jurisdic- 
tion which  has  been  imposed  upon  us  by  the  Constitution 
and  laws  of  the  United  States  shall  be  calculated  to  bring 
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on  those  dangers  which  have  been  indicated,  or  if  it  shall 
be  indi8i)ensable  to  the  preservation  of  the  Union,  and, 
consequently,  to  the  independence  and  liberty  of  the 
States ;  these  are  considerations  which  address  them^ 
selves  to  those  departments  which  may,  with  perfect  pro- 
priety, be  influenced  by  them.  This  department  can 
listen  only  to  the  mandates  of  law,  and  can  tread  only 
that  path  which  is  marked  out  by  duty."* 

The  session  of  the  Court  in  1831  was  rendered  memor- 
able by  the  argument  and  decision  of  the  great  Cherokee 


*  The  case  was  decided  by  a  divided  court.  Three  of  the  seven  judges 
— Johnson,  Thompson,  and  McLean — dissented.  The  precise  question 
again  arose  at  the  session  of  1834,  in  the  case  of  Byrne  vs.  The  State  of  Mis- 
souri, 8  Peters,  40,  in  which  the  decision  of  Craig  «#.  The  State  of  Missouri^ 
was  reviewed  and  confirmed. 

In  the  case  of  Briscoe  m.  The  Bank  of  the  Commonwealth  of  Kentucky, 
11  Peters,  257,  one  of  the  earliest  constitutional  cases  decided  after  the  ap- 
pointment of  Chief -Justice  Taney  to  the  bench,  it  was  held  that  the  act  in- 
corporating the  Bank  of  Kentucky  was  a  consUtutional  exercise  of  power 
by  the  State  of  Kentucky,  and  the  notes  issued  by  the  bank  were  not  "  billa 
of  credit"  within  the  meaning  of  the  Constitution.  In  the  prevailing^ 
opinion  of  the  Court  the  case  of  Craig  vs.  Missouri  was  cited,  and  declared 
to  contain  no  pnnciple  conflicting  with  the  decision  in  the  Kentucky  case. 
Mr.  Justice  Story  dissented,  holding,  that  the  principle  was  the  same  as  in 
Craig  vs.  Missouri,  and  that  the  notes  of  the  Kentucky  Bank  were  "bills of 
credit "  within  the  decision  in  that  case.  The  cause,  it  seems,  had  been 
once  before  argued,  in  Chief-Justice  Marshall's  time,  and  the  majority  of 
the  Court,  including  the  late  Chief- Justice,  were  of  opinion  that  the  act  of 
Kentucky,  establis>liing  the  bank,  was  void.  In  his  dissenting  opinion  on 
that  argument,  Judge  Story  earnestly  and  warmly  vindicated  the  opiniona 
of  Chief-Justice  Marshall,  and  his  own,  on  this  subject.  At  the  close  of  his- 
elaborate  argument  he  observes: — "Mr.  Chief -Justice  Marshall  is  not  here 
to  speak  for  himself;  and  knowing  full  well  the  grounds  of  his  opinion,  in 
which  I  concurred,  that  this  act  is  unconstitutional,  I  have  felt  an  earnest 
desire  to  vindicate  his  memory  from  the  imputation  of  rashness,  or  want  of 
deep  reflection.  Had  he  been  living  he  would  have  spoken  in  the  joint 
names  of  both  of  us." 

The  extent  to  which  Judge  Stor}^  carried  his  views  on  this  subject  is 
somewhat  remarkable.  He  intimates  in  his  Commentaries  on  the  Constitu- 
tion, that  independent  of  long  continued  practice  from  the  time  of  the 
adoption  of  the  Constitution,  the  States  would  not,  upon  a  sound  construc- 
tion of  the  Constitution,  be  authorized  to  incorporate  banks  with  power  to 
circulate  bank  paper  as  currency,  inasmuch  as  they  are  expressly  prohibited 
from  coining  money,  as  well  as  emitting  bills  of  credit. 
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controversy,*  one  of  the  most  novel  and  interesting  that 
had  ever  occupied  the  attention  of  the  Court,  or,  indeed, 
it  may  be  said,  of  any  tribunal  of  modem  times.  It 
would  be  impossible  within  the  limits  of  this  sketch  to 
trace  the  origin,  progress,  and  ultimate  issue  of  the  con- 
troversy between  the  State  of  Georgia  and  the  Cherokee 
Indians,  out  of  which  this  singular  judicial  proceeding 
arose,  and  which  fills  an  eventful  page  in  the  i)olitical 
history  of  that  period.  Nor  is  this  necessary  in  order  to 
accomplish  the  sole  object  I  have  in  view,  which  is,  to 
state  briefly  the  points  at  issue,  and  the  decision  pro- 
nounced upon  them  by  the  Court. 

From  the  commencement  of  the  Government  the  Che- 
rokee Indians,  residing  within  the  territorial  limits  of 
Georgia,  had  been  recognized  as  a  sei)arate  and  inde- 
pendent people  by  the  Federal  authorities,  and  a  variety 
of  treaties  had  been  negotiated  with  them,  the  substance 
of  which  it  is  not  necessary  to  set  forth.  The  Cherokees 
had  made  considerable  advances  in  civilization,  and  had 
recently  adopted  a  Constitution  and  form  of  government. 
The  State  of  Georgia  desired  the  extinguishment  of  the 
Indian  title,  and  the  removal  of  this  people  out  of  their 
territory  which  the  General  Government,  in  whom  the 
authority  to  do  this  has  been  vested  by  the  Constitution, 
had  hitherto  neglected.  Georgia,  having  waited  in  vain, 
as  she  alleged,  nearly  thirty  years,  for  the  accomplish- 
ment of  this  object,  now  determined  to  set  about  obtain- 
ing it  in  her  own  way,  and  accordingly  passed  a  series 
of  acts  extending  the  jurisdiction  and  municipal  laws  of 
the  State  over  the  Indian  territory,  and  declaring  all 
laws,  ordinances,  and  usages  heretofore  adopted  by  the 
Cherokees  to  be  null  and  void.  Among  others  was  a 
law  prohibiting  any  white  man  from  residing  among  the 
Indians  without  a  special  license  fi:om  the  Governor,  and 
taking  an  oath  to  support  the  Constitution  and  laws  of 
the  State.  This  was  the  law  under  which  the  mission- 
aries Worcester  and  others  were  convicted,  whose  case  I 


*  The  Cherokee  Nation  vs.  State  of  Georgia.     5  Peters*  Reports,  1. 
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shall  presently  notice.  A  military  guard  was  also  estab- 
lished, and  every  member  of  it  authorized  to  arrest  any 
person  charged  with  violating  any  portion  of  these  laws  ; 
and  provision  was  made  for  a  lottery  by  which  the  In- 
dian lands  were  to  be  divided  among  the  people  of  the 
State. 

The  object  of  these  laws  was  of  course  to  force  the 
removal  of  the  Indians  from  the  State.  The  Cherokees 
complained  to  the  General  Government,  alleging  that 
the  laws  were  in  violation  of  their  treaties  made  by  the 
United  States ;  they  received  the  answer  that  there  was 
no  help  from  that  quarter,  and  that  the  Government 
would  riot  interfere.  In  this  emergency  they  took  the 
advice  of  counsel,  and  eagerly  embraced  the  last  hope 
that  remained,  by  bringing  their  case  before  the  Supreme 
Court  of  the  United  States.  It  was  thought  that  the 
clause  of  the  Constitution  which  gives  that  tribunal  juris- 
diction in  controversies  *' between  a  State,  or  citizens 
thereof,  ^nA  foreign  States,  citizens,  or  subjects,"  would 
authorize  the  Cherokees  to  sue  as  a  foreign  States  and, 
accordingly,  a  bill  was  filed  in  the  Supreme  Court,  in 
the  name  of  the  ClieroTcee  nation,  against  the  State  of 
Georgia,  praying  for  an  injunction  to  restrain  the  State 
from  the  execution  of  these  laws,  on  the  ground  of  their 
being  null  and  void  as  against  the  treaties  of  the  United 
States.  This  motion  was  brought  on  at  the  present  term, 
and  was  argued  on  behalf  of  the  Cherokees  by  William 
Wirt  (with  whom  the  late  Mr.  John  Sergeant  was  asso- 
ciated), with  more  than  his  usual  earnest  and  lofty  elo- 
quence. Wirt  had  prepared  the  case  with  extraordinary 
care  and  fullness;  and  he  entered  upon  its  discussion 
with  intense  ardor  and  enthusiasm.  Indeed,  discrimin- 
ating and  judicious  critics  have  declared  this  to  be  one 
of  the  ablest  and  most  admirable  speeches  ever  delivered 
by  that  accomplished  orator  and  lawyer.  The  spectacle 
was  certainly  grand  and  imposing,  and  the  scene  such  as 
must  have  animated  and  inspired,  not  the  speaker  only, 
but  the  entire  audience  that  thronged  the  court-room. 
''The  great  interest  excited  by  the  controversy^"  says  a 


JOHX  MARSHALL.  493 

writer  in  the  North  American  Review,  *'was  naturally 
to  be  expected  from  the  novelty  of  the  case,  the  dignity 
of  the  parties,  and  the  high  importance  of  the  principles 
in  question.  The  scene  wore  in  some  degree  the  impos- 
ing majesty  of  those  ancient  debates,  in  which  the  great 
father  of  Roman  eloquence  sustained  before  the  Senate 
the  rights  of  allied  and  dei)endent,  but  still  sovereign 
princes,  who  had  found  themselves  compelled  to  seek 
for  protection  and  redress  from  the  justice  of  the  mighty 
Republic.  We  may  add  that  the  high  and  well-earned 
reputation  of  the  counsel  retained  by  the  Indians,  added 
another  point  of  resemblance  to  the  parallel."  *  The 
parallel  was  just  both  in  respect  to  the  cause,  the  tribunal, 
and  the  advocate.  If,  at  that  moment,  the  Supreme 
Court  displayed  the  imposing  and  majestic  dignity  of  a 
Roman  Senate,  who  will  deny  that  its  TuUy  was  William 
Wirt? 

The  State  of  Georgia  refused  to  respond,  or  appear,  on 
the  argument.  It  was  currently  reported,  both  at  the 
Capitol  and  throughout  the  country,  that  Georgia  would 


*  It  must  have  been  at  the  delivery  of  the  judgment  in  such  a  case  that 
Miss  Martineau  intends  her  graceful  description  of  a  scene  in  the  Supreme 
Court  to  apply.  **I  have  watched  the  assemblage  when  the  Chief -Justice 
was  delivering  a  judgment,"  she  says;  "the  three  judges  on  either  hand 
gazing  at  him  more  like  learners  than  associates ;  Webster  standing  firm  as 
a  rock,  his  large,  deep  set  eyes  wide  awake,  his  lips  compressed,  and  his 
whole  countenance  in  that  intent  stillness,  which  easily  fixes  the  eye  of  the 
stranger.  Clay  leaning  against  the  desk  in  an  attitude  whose  grace  con- 
trasts strangely  with  the  slovenly  make  of  his  dress,  his  snuff-box  for  the 
moment  unopened  in  his  hand,  his  small,  grey  eye,  and  placid  half-smile, 
conveying  an  expression  of  pleasure,  which  redeems  his  face  from  its  usual 
unaccountable  commonness.  The  Attorney-General,  his  fingers  playing 
among  his  papers,  his  quick,  black  eye,  and  thin,  tremulous  lips  for  once 
fixed,  his  small  face,  pale  with  thought,  contrasting  remarkably  with  the 
other  two.  These  men,  absorbed  in  what  they  are  listening  to,  thinking 
neither  of  themselves  nor  of  each  other,  wliile  they  are  watched  by  the 
groups  of  idlers  and  listeners  around  them ;  the  newspaper  corps,  the  dark 
Cherokee  chiefs,  the  stragglers  from  the  far  West,  the  gay  ladies  in  their 
waving  plumes,  and  the  members  of  either  House  that  have  stepped  in  to 
listen ;  all  these  I  have  seen  constitute  one  silent  assemblage,  while  the  mild 
voice  of  the  aged  Chief -Justice  sounded  through  the  Court." — Betrospect 
of  Western  Travel,  Vol.  I,  p.  165. 
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refuse  to  abide  by,  or  respect,  an  adverse  decision.  This 
report  was  fully  countenanced  by  the  action  of  the  State, 
which  certainly  conveyed  a  significant  hint  as  to  her 
probable  course.  A  Cherokee  Indian  had  been  arrested, 
tried,  convicted,  and  sentenced  to  be  hung,  under  the 
authority  of  the  State,  for  the  murder  of  another  Indian. 
A  writ  of  error  was  granted  to  the  Supreme  Court  of  the 
United  States  on  this  same  question  of  the  validity  of  the 
Georgia  laws  ;  but  the  State  authorities,  without  notice- 
ing  the  pendency  of  the  proceedings,  caused  the  sentence 
to  be  executed  before  the  appeal  could  be  brought  to 
argument.  The  difficulty  as  to  how  the  injunction  was 
to  be  enforced  in  case  it  should  be  awarded,  and  the  State 
should  refuse  to  obey,  was  certainly  a  formidable  one ; 
but  Wirt's  answer  to  the  objection  was  both  obvious  and 
logical:  *'It  will  be  time  enough,"  he  says,  ''to  meet 
that  question  when  it  shall  arise.  At  present  the  ques- 
tion is,  whether  the  Court,  by  its  constitution,  possesses 
the  jurisdiction  to  which  we  appeal ;  and  it  is  beginning 
at  the  wrong  end  of  the  inquiry  to  ask  how  the  jurisdic- 
tion, if  possessed,  is  to  be  enforced." 

But  this  question  was  never  reached  by  the  Court. 
The  motion  for  the  injunction  was  denied.  The  opinion 
of  the  majority  of  the  judges,*  i^ronounced  by  the  Chief - 
Justice,  though  brief,  was  very  carefully  prepared,  and 
disposed  of  the  whole  case  on  the  question  of  jurisdic- 
tion. The  Constitution  had  conferred  upon  the  Court 
jurisdiction  to  determine  controversies  "between  a  State, 
or  the  citizens  thereof,  and  foreign  Stales,  citizens,  or 
subjects."  The  State  of  Georgia  might  unquestionably 
be  sued,  but  was  the  tiherokee  nation  ^foreign  State 
within  the  meaning  of  the  Constitution,  so  as  to  open  to 
it  the  doors  of  the  Federal  tribunals  ?  Tliis  question  he 
decides  in  the  negative.  Assenting  to  that  part  of  the 
argument  of  counsel  that  the  Cherokees  were  a  State^  as 
a  distinct  political  society,  separated  from  others,  capable 


*  Justices  Thompson  and  Story  dissented ;  the  former  of  whom  wrote  an 
able  dissenting  opinion. 
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of  managing  its  own  affairs  and  governing  itself,  he  re- 
gards the  peculiar  relations  of  the  Indians  with  the 
United  States,  and  their  dependence  upon  our  govern- 
ment, as  entirely  precluding  the  idea  that  they  are  to  be 
regarded  as  b,  foreign  State  within  the  pundewof  the 
Constitution.  The  Court,  therefore,  had  no  jurisdiction, 
aAd  the  injunction  was  denied,  without  entering  into  a 
consideration  of  the  merits  of  the  case,  or  an  examination 
of  the  validity  of  the  Georgia  laws.* 

At  the  next  session,  a  new,  and  still  more  interesting 
phase  of  the  Cherokee  controversy  was  presented.  It 
<;ame  before  the  Court  in  a  different  form,  and  brought 
up  for  discussion  and  decision  the  whole  question  as  to 
the  validity  of  the  Georgia  laws.f  The  case  is  doubtless 
yet  fresh  in  the  memory  of  those  whose  recollections  ex- 
tend back  to  that  time,  and  such  will  remember,  too,  the 
interest  and  excitement  which  the  discussion  created 
throughout  the  country.  I  have  mentioned  the  law  of 
Georgia  which  prohibited,  under  severe  penalties,  any 
white  person  from  residing  among  the  Indians  without 
special  permission  from  the  Governor  of  Georgia,  and 
taking  an  oath  to  obey  the  Constitution  and  laws  of  the 
State.  At  the  time  of  the  passage  of  the  act,  Samuel  A. 
Worcester,  a  citizen  of  Vermont,  was  a  resident  among 
the  Cherokees  as  a  missionary,  sent  by  the  American 
Board  of  Foreign  Missions,  and  with  the  license  and  per- 
mission of  the  President  of  the  United  States.  He  had 
no  license,  however,  from  the  Governor  of  Georgia,  and 
had  refused  to  take  the  oath  required  by  the  act,  deem- 
ing it  incompatible  with  the  duties  of  liis  mission.  Elizur 
Butler,  and  five  others,  stood  in  the  same  category. 
These  gentlemen  were  indicted  in  September,  1831,  in 
Gwinnett  county,  Georgia,  convicted,  and  each  sentenced 
to  four  years  imprisonment  at  hard  labor  in  the  peni- 

*  Mr.  Wirt,  it  is  said,  had  great  doubts  upon  the  subject  of  jurisdiction. 
Some  of  the  most  eminent  jurists  of  the  country,  however,  had  given  their 
▼iews  in  favor  of  it,  and  among  them  Chancellor  Kent,  whose  opinion  was 
read  on  the  argument. 

t  Worcester  w.  The  State  of  Georgia,  6  Peters'  Reports,  516. 
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tentiary.  The  Governor  immediately  tendered  them  a. 
pardon  on  condition  of  their  conforming  in  fntnre  with 
the  policy  of  the  State.  Five  of  them  accepted  the- 
pardon,  but  Worcester  and  Butler  refused,  and  their 
cases  were  brought  to  the  United  States  Supreme  Court 
on  a  writ  of  error.  Mr.  Wirt  and  Mr.  Sergeant  were  re- 
tained by  the  Board  of  Missions,  and  argued  the  cause 
for  the  missionaries ;  the  State  of  Georgia  did  not  appear. 
A  preliminary  objection  as  to  the  form  of  the  record 
having  been  disposed  of,  and  the  question  of  jurisdiction 
settled  in  favor  of  the  missionaries,  the  Court  proceeded 
to  inquired  into  the  main  question  presented  by  the 
case,  namely,  whether  the  law  of  Georgia  was  consistent 
with,  or  repugnant  to,  the  Constitution,  laws,  and  trea- 
ties of  the  United  States.  The  Chief-Justice,  as  was 
usually  the  case  in  the  determination  of  grave  questions 
of  constitutional  law,  pronounced  the  prevailing  opinion 
of  the  Court.  It  is  evident  that  he  approached  the  task 
deeply  impressed  with  the  delicacy  as  well  as  the  respon- 
sibility of  tlie  position.  But  he  did  not  hesitate  or 
shrink  from  a  full  discharge  of  his  duties.  ''The  cause 
in  every  point  of  view  in  which  it  can  be  placed,"  he  re- 
marked, *'  is  of  the  deepest  interest.  The  defendant  is  a 
State,  a  member  of  the  Union,  which  has  exercised  the 
powers  of  government  over  a  people  who  deny  its  juris- 
diction, and  are  under  the  protection  of  the  United  States. 
The  plaintiff  is  a  citizen  of  the  State  of  Vermont,  con- 
demned to  hard  labor  for  four  years  in  the  penitentiarj^ 
of  Georgia,  under  color  of  an  act  which  he  alleges  to  be 
repugnant  to  the  Constitution,  laws,  and  treaties  of  the 
United  States.  'The  legislative  power  of  a  State,  the 
coritroling  power  of  the  Constitution  and  laws  of  the 
United  States,  the  rights,  if  they  have  any,  the  political 
existence  of  a  once  numerous  and  powerful  people,  the 
personal  liberty  of  a  citizen,  are  all  involved  in  the  sub- 
ject now  to  be  considered.  It  behoves  this  Court  in 
every  case,  more  especially  in  this,  to  examine  into  its 
jurisdiction  with  scrutinizing  eyes,  before  it  proceeds  to 
the  exercise  of  a  power  which  is  controverted."    Having 
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examined  this  question,  and  placed  the  jurisdiction  of 
the  Court  upon  the  clearest  basis  of  both  principle  and 
authority,  the  Chief-Justice  next  considers  the  main 
question  presented  "by  the  case  as  to  the  validity  of  the 
Georgia  laws  under  which  the  missionaries  were  con- 
victed ;  and  by  a  train  of  that  simple  but  masterly  and 
unanswerable  reasoning  which  characterizes  all  his  juri- 
dical arguments,  arrives  at  the  conclusion  that  these  laws 
are  repugnant  to  the  Constitution,  laws,  and  treaties  of 
the  Union.  Without  following,  or  attempting  to  ana- 
lyze, this  argument,  I  shall  merely  state  his  conclusions 
in  his  own  language :  '  •  The  Cherokee  nation,  then,  is  a 
distinct  community,  occupying  its  own  territory,  with 
boundaries  accurately  described,  in  which  the  laws  of 
Georgia  can  have  no  force,  and  which  the  citizens  of 
Georgia  have  no  right  to  enter  but  with  the  assent  of  the 
Cherokees  themselves,  or  in  conformity  with  treaties, 
and  with  the  acts  of  Congress  The  whole  intercourse 
between  the  United  States  and  this  nation,*  is,  by  our 
Constitution  and  laws,  vested  in  the  United  States.  The 
act  of  the  State  of  Georgia  under  which  the  plaintiflf  in 
error  was  prosecuted,  is  consequently  void,  and  the  judg- 
ment a  nullity." 

In  regard  to  the  power  of  the  Court  to  reverse  the 
judgment,  and  the  right  of  the  plaintiff  in  error  to  this 
remedy,  he  remarks :  "He  was  seized,  and  forcibly  car- 
ried away,  while  under  guardianship  of  treaties  guaran- 
tying the  country  in  which  he  resided,  and  taking  it 
under  the  protection  of  the  United  States.  He  was 
seized  while  performing,  under  the  sanction  of  the  chief- 
magistrate  of  the  Union,  those  duties  which  the  humane 
policy  adopted  by  Congress  had  recommended.  He  was 
apprehended,  tried,  and  ccmdemned  under  color  of  a  law 
which  has  been  shown  to  be  rejnignant  to  the  Constitu- 
tion, laws,  and  treaties  of  the  United  States.     Had  a 

♦  Li  the  previous  opiDion,  it  will  be  recollected,  the  Chief -Justice  laid 
down  the  same  principle — that  the  Cherokees  were  h  separate  State  or 
nation;  though  he  held  they  were  not  d^  foreign  State  within  the  meaning  of 
the  Constitution. 

32 
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judgment,  liable  to  the  same  objection,  been  rendered  for 
property,  none  would  question  the  jurisdiction  of  tliis 
Court.  It  cannot  be  less  clear  when  the  judgment  affects 
pers(mal  liberty,  and  inflicts  disgraceful  punishment,  if 
punishment  could  disgrace  when  inflicted  on  innocence. 
The  plaintiff  in  error  is  not  less  interested  in  the  opera- 
tion of  this  unconstitutional  law,  than  if  it  affected  his 
property.  He  is  not  less  entitled  to  the  protection  of 
the  Constitution,  laws,  and  treaties  of  his  country." 

The  judgment  was  annulled,  Mr.  Justice  Baldwin  alone 
dissenting;  but  the  foimidable  question,  started  by  Mr. 
Wirt  in  the  previous  argument,  now  arose,  not  indeed  in 
the  Court,  but  in  the  public  mind,  how  was  the  decision 
to  be  enforced?  The  State  of  Georgia  treated  it  as  a 
nullity  ;  the  missionaries  were  still  retained  in  the  peni- 
tentiaiy,  the  Governor  declaring,  as  is  said,  that  he  would 
rather  hang  them  than  liberate  them  under  the  mandate 
of  the  Supreme  Court.  The  General  Government  gave 
but  little  hopes  of  interfering  in  the  controversy,  and  no 
farther  judicial  proceedings  were  instituted.  Nothing 
was  left  for  the  prisoners  but  to  wait  for  a  day  of  cooler 
judgment  and  more  modenite  counsels.  After  some  eigh- 
teen months  this  day  arrived.  The  contest  had  grown 
hopeless  to  the  weaker  party.  The  missionaries  were 
released  ;  and  here  ended  this  extraordinary  chapter  in 
the  history  of  our  free  government.* 

At  the  session  of  the  Court  in  1833,  the  case  of  Barron 
7)S.  The  Mayor  and  City  Council  of  Baltimore  t  was 
argued,  in  wliich  Chief -Justice  Marshall  delivered  one  of 
his  last  constitutional  judi^ments.J  The  question  i-aised 
was,  whether  the  provision  of  the  (constitution  which  in- 
hibits the  taking  of  private  property  for  public  use  with- 
out just  compensation,  ought  to  be  construed  so  as  to 


*  Kennedy's  Life  of  WM.    Vol.  II,  p.  333. 

t  7  Peter's  Reports,  243. 

X  He  wrote  the  brief  opinion  in  Byrae  vs.  The  State  of  Missouri,  referred 
to  in  a  preceding  note  (page  490),  at  the  next  session  of  the  Court;  but  that 
case  merely  re-affirmed  the  decision  in  Craig  vs.  Missouri,  turning  on  the 
same  constitutional  point. 
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restrain  the  legislative  power  of  a  State,  as  well  as  that 
of  the  United  States ;  a  question  of  gi'eat  importance 
indeed,  but,  as  the  Chief- Justice  observed  in  his  opinion, 
of  no  very  great  difficulty.  He  answers  this  question 
without  hesitation,  and  with  the  unanimous  concurrence 
of  his  associates,  in  the  negative.  "The  States,  in  their 
several  Constitutions,"  he  remarks,  ''have imposed  such 
restrictions  on  their  respective  governments  as  their  own 
wisdom  suggested  ;  such  as  they  deemed  most  proper  for 
themselves.  It  is  a  subject  on  which  they  judge  exclu- 
sively^ and  with  which  others  interfere  no  farther  than 
they  are  supposed  to  have  a  common  interest.  The  con- 
stitutional provision  under  consideration,  was  not  in- 
tended to  secure  the  people  of  the  several  States  against 
the  undue  exercise  of  power  by  their  respective  State 
governments,  but  only  against  that  which  might  be  at- 
tempted by  the  Federal  Government ;  and  the  Court  was, 
therefore,  of  the  opinion  that  the  clause  of  the  Constitu- 
tion which  declares  that  private  property  shall  not  be 
taken  for  public  use  without  just  compensation,  is  in- 
tended solely  as  a  limitation  on  the  exercise  of  power  by 
the  Government  of  the  United  States,  and  is  not  appli- 
cable to  the  legislation  of  the  States." 

Chief  Justice  Taney  was  one  of  the  counsel  engnged 
on  the  arj^ment  in  support  of  the  State  law — an  act  of 
the  legislature  of  Maryland — the  validity  of  which  was 
established  by  this  decision. 

It  may  very  justly  be  inferred  from  this  decision,  what 
indeed  was  indicated  in  the  case  of  The  Providence  Bank 
-vs.  Billings,  heretofore  noticed,*  and  some  others  which 
might  be  mentioned,  that,  however  strictly  the  Chief- 
Justice  was  disposed  to  limit  the  power  of  State  legisla- 
tion when  that  power  came  in  collision  with  some  law  of, 
or  authority  claimed  to  be  exercised  by,  the  Federal 
Government :  yet,  in  other  cases  he  was  inclined  to  re- 
strict, rather  than  to  extend,  the  jurisdiction  of  the  Court, 
And  never  assumed  to  invade  the  province  of  State  legis- 

*  On  page  486. 
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lation  in  those  matters  which,  appropriately  pertaining 
to  State  sovereignty,  involve  no  collision  of  jurisdiction 
or  power. 

Thus  we  have  seen  that  he  regarded  the  power  of  taxa- 
tion to  be  an  inherent  attribute  of  sovereignty,  and  sacred 
in  all  cases  except  when  it  came  in  collision  with,  or 
might  be  exercised  to  the  destruction  of,  a  rightful  power 
of  the  General  Government,  in  which  case  it  was  void.* 
So,  too,  he  held,  that  even  the  legislative  act  of  a  State 
which  divested  antecedent  vested  rights  of  property,  pro- 
vided always  that  it  did  not  impair  the  obligation  of  con- 
tracts, could  not  be  pronounced  void  by  the  Supreme 
Court  as  against  the  Constitution  of  the  United  States. 
He  had  intimated,  indeed,  in  Fletcher  vs.  Peck,i  that  it 
might  well  be  doubted  whether  the  nature  of  society  and 
of  government  does  not  prescribe  some  limit  to  the  legis- 
lative power ;  but  he  nowhere  intimates  that  the  Consti- 
tution prohibits  the  States  from  passing  laws  derogatory 
to  private  rights  of  property,  a  power  which  certainly 
may  be  regarded  as  the  highest  attribute  of  sovereignty. 
This  i>ower  was  asserted  to  exist,  in  an  opinion  delivered 
by  one  of  his  brethren,  in  which  the  Chief  Justice  ap- 
pears to  have  concurred.:}:  The  point  was  again  raised  in 
Watson  vs.  Mercer,  at  the  session  of  1834,  the  very  last 
constitutional  argument  ever  made  before  him.g  in  this 
case  Judge  Story,  iDionouncing  the  unanimous  opinion 
of  the  Court,  of  course  including  the  Chief- Justice,  re- 
iterates tlie  doctrinn  in  these  broad  and  genei^al  terms : 
"That  the  Court  has  no  right  to  pronounce  an  act  of  the 
legislature  of  a  State  void,  as  contrary  to  the  Constitu- 
tion of  the  United  States,  from  the  mere  fact  that  it 
divests  antecedent  vested  rights  of  property ;  the  Con- 
stitution does  not  prohibit  the  States  from  passing  retro- 
spective laws  generally,  but  only  ex  post  facto  laws,  and 

*  Brown  ts.  State  of  Maryland,  Weston  vs.  City  of  Charleston,  Providence 
Bank  vh.  Billings, 
t  Ante,  page  411. 

X  Satterlce  vs.  Mattliewson,  2  Peters'  Reports,  413. 
^  8  Peters'  Reports,  8S. 
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these  laws  are  held  to  embmce  not  civil  rights,  but  penal 
and  criminal  proceedings  and  matters  only/'  * 

Marshall  never  fell  into  the  error  of  his  predecessors, 
that  the  Federal  Courts  have  a  common-law  jurisdiction. 
So,  too,  he  never  qu»^stioned  the  exclusive  jurisdiction 
of  the  State  tribunals  to  interpret  their  own  State  stat- 
utes, a  principle  fully  established  by  repeated  decisions 
of  the  Court.  In  one  case  f  before  him,  however,  it  was 
contended  that  the  exclusive  power  of  the  State  Courts 
to  construe  their  own  legislative  acts,  does  not  extend  to 
the  paramount  law,  so  as  to  enable  them  to  give  efficacy 
to  an  act  contrary  to  tl^e  Sta^e  Constitution.  Marshall 
thus  deals  with  the  objection,  and  vindicates  the  right 
and  authority  of  the  State  tribunals  over  constitutional 
questions:  ''We  cannot  admit  this  distinction.  The 
judicial  department  of  every  government  is  the  rightful 
expositor  of  its  laws  ;  and,  emphatically,  of  its  supreme 
law.  If,  in  a  case  depending  before  any  Court,  a  legisla- 
tive act  shall  conflict  with  the  Constitution,  it  is  admit- 
ted that  the  Court  must  exercise  its  judgment  on  both, 
and  that  the  Constitution  must  control  the  act.  The 
Court  must  determine  whether  a  repugnancy  does  or 
does  not  exist,  and  in  making  its  determination  must 
construe  botji  instruments.  That  its  construction  of  one 
is  authority,  while  its  construction  of  the  other  is  to  be 
disregarded,  is  a  proposition  for  which  the  Court  can 
perceive  no  reason." 

I  have  thus  brought  to  a  close  this  brief  review  of  the 
judicial  life  of  Chief-Justice  Marshall — a  review  neces- 
sarily imperfect,  and  wliich  I  am  satisfied  cannot  give 
an  adequate  idea  of  the  extent,  the  variety,  the  compre- 
liensiveness,  the  greatness  of  his  labors.  I  have  not 
touched  upon  his  decisions  at  the  Circuit,  nor  have  I 
undertaken,  by  citing  even  here  and  there  an  isohited 
case,  to  indicate  the  extent  of  his  learning  and  the  value 

♦  Mr.  Justice  Johnson,  in  his  dissenting  opinion  in  Sattcrlce  vs.  Matthew- 
.flon,  considers  this  doctrine  relative  to  the  nature  of  ex  po»t  facto  laws  to  be 
unsound  and  pernicious. 

t  Bank  of  Hamilton  ttt.  Dudley's  lessees.    2  Peters'  Reports,  492. 
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of  his  labors,  in  the  various  branches  of  commercial  and 
maratime,  as  well  as  international  law,  the  law  of  copy- 
rights, the  law  of  patents,  and  those  other  subjects  which 
are  peculiarly  within  the  cognizance  of  the  Federal  tri- 
bunals.    These,  and  a  variety  of  other  interesting  mat- 
ters, connected  with  his  judicial  services,  are  necessarily 
excluded  by  the  limits  marked  out  for  this  sketch — a 
sketch  which  in  no  sense  pretends  to  the  completeness 
of  a  full  biography.     That  biography  will,  doubtless, 
be  written,  and  the  picture  filled  up  by  another  and  more 
competent  hand ; — by  one  having  access  to  his  private 
papers  and  voluminous  correspondence ; — and,  if  done 
soon,  by  one  perhaps  who  knew  him  intimately,  and 
who,  from  personal  knowledge  and  intercorse,  can  draw 
the  picture  to  the  life  in  the  lights  and  shades  of  his  pri- 
vate as  well  as  his  public  character — introducing  us  to 
his  fire-side,  his  table,  his  familiar  conversation,   and 
every-day  life,  and  illustrating,  by  personal  anecdote- 
and  reminiscence,   his  habits,  his  peculiar  tastes,   his 
mode  of  life,  and  even  his  little  infirmities,  if  any  such  he 
may  have  had.     While  this,  however,  has  not  been  at- 
tempted, I  have  yet  endeavored  to  disclose  fully  and 
accurately  his  judicial   opinions,   upon  most  of   those 
great  questions  of  constitutional  law  which, iu  his  capacity 
of  judge  he  was  called  upon  to  review.     In  like  manner 
I  shall  here  notice  some  other  views  entertained  bv  the 
Chief-»I  ustice  relative  to  our  political  and  judicial  sys- 
tems, which,  though  not  judicially  expressed,  he  did  not 
hesitate  to  avow  without  reserve  or  concealment. 

It  is  well  known  that  Marshall's  opinions  upon  politi- 
cal questions,  as  well  as  upon  Constitutional  law,  wer^ 
formed  in  the  Federal  school,  and  continued  withovx-l 
change  and  unshaken  to  the  day  of  his  death.     A  writ^^t 
in  the  2sew  York  Review,  who  seems  to  participate    ^n 

these  views  with  no  little  ai'dor  of  feeling,  declares,  tli at 

he  ''abhorred  ah  imo  j9rr/o;'^  all  the  modern,  new  f j^ n- 

gled  docti-ines,  so  fashionable  in  Virginia,  upon  the  si^i^b- 
ject  of  the  Constitution  and  the  i)i*in(*iples  of  the  govesz.— /2- 
ment;'* — that  is  to  sav,  the  doctrines  contained  in  ^rwid 
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legitimately  resulting  from  the  famous  resolutions  of 
1798.  Making  due  allowance  for  the  warmth  of  this  lan- 
guage, the  expression,  I  apprehend,  is  not  far  wide  of 
the  mark.  But,  as  it  has  been  very  properly  said,  the 
admiration  which  one  feels  for  the  intellectual  powers 
displayed  by  the  Chief -Justice,  in  his  expositions  of  the 
Constitution,  is  not  to  be  confounded  with  assent,  in  all 
cases,  to  the  results  to  which  he  came.  Many  distin- 
guished men  have  differed,  and  still  differ  from  him,  in 
his  views  of  Constitutional  law,  and  even  his  learned  as- 
sociates upon  the  bench  have  not  uniformly  gone  along 
with  him.  Thus  the  resolutions  of  1798,  it  is  scarcely 
necessary  to  remind  the  reader,  were  the  work  of  Madi- 
son ;  and  so  far  as  mere  name  may  be  cited  as  authority, 
and  aside  from  the  weight  to  be  attached  to  the  judicial 
character,  in  questions  of  constitutional  constniction, 
MadisoD  may  claim  to  stand  at  least  on  an  equality  with 
Marshall ;  for  he  was  with  the  Constitution  at  its  birth, 
he  was  its  cotemporary  expositor,  and  not  only  a  large 
portion  of  its  materials,  but  some  of  its  essential  frame- 
work, are  the  contributions  of  his  own  hand.  It  would 
be  no  presumption,  therefore,  were  this  the  proper  place 
to  enter  upon  the  discussion,  to  question,  on  original 
principles,  the  accuracy  and  soundness  of  some  of  the 
constitutional  constructions  of  the  illustrious  Judge,  so 
far,  at  least,  as  they  may  be  found  to  differ  from  those 
of  him,  \Vho  may,  by  way  of  pre-eminence,  be  called  the 
author  of  the  Constitution.  Had  James  Madison  come 
to  the  bench  in  1801,  instead  of  John  Marshall,  though 
the  whole  current  of  decisions  in  questions  involving  the 
sovereignty  of  the  States  might  have  been  changed,  can 
it,  for  a  moment,  be  imagined,  that  such  change  would 
have  impaired  the  stability  of  our  institutions,  or  the 
liberties  of  the  countrv  ? 

It  is  to  be  observed,  however,  that  the  difference  be- 
tween these  two  truly  great  and  illustrious  minds  in  re- 
gard to  the  rules  of  constitutional  construrtion,  except 
I)erhaps  in  cases  directly  involving  questions  of  power 
between  the  Federal  and  State  sovereignties,  is  really  less 
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than, has  been  generally  supposed.  While  it  must  be 
admitted  that  Marshall  was  not  a  State' s  rights  man  (as 
the  term  is  usually  understood),  yet  his  decisions,  in  a 
class  of  cases  already  referred  to,  show  that  he  was,  in 
one  sense,  like  Madison,  a  strict  constmctlonist ;  that 
no  man  was  less  likely  than  he  to  infer  a  power  in  the 
general  government,  authorizing  an  invasion  of  the 
rights,  and  a  control  of  the  sovereignty  of  the  State  tri- 
bunals and  legislatures  ;  and  that  he  by  no  means  shared 
those  loose  and  indefinite  notions  which  pervaded  the 
Court,  and  were  entertained  by  prominent  Federal  states- 
men and  jurists,  in  Jay's  and  Ellsworth's  time. 

In  his  political  sentiments  Marshall  was  warm  and 
decided ;  for,  though  entirely  withdrawn  from  political 
life,  it  is  certainly  true  that  he  did  entertain  not  only 
decided,  but  warm  political  feelings.*  That  these  feel- 
ings may  have  influenced  his  judgment  in  giving  con- 
struction to  great  questions  of  constitutional  power  is  not 
only  probable,  but  perhaps  natural,  and  unavoidable. 
Of  what  avail  could  argument  be  to  unsettle  a  principle 
\vhicli  had  occupied  his  closest  attention,  and  had  been 
rooted  in  his  mind  for  years  as  a  fundamental  political 
truth,  sustained,  as  he  viewed  it,  by  the  letter  as  well  as 
by  the  spirit  of  the  Constitution.  The  argument  of  such 
a  point  must  lijive  l3een  to  him  but  another  of  those  dull 
experiences  upon  tlie  bench  of  which  Judge  Story  gives 
an  anecdote  in  illustiation :  "That  point  has  been  re- 
peatedly decided  the  other  way,"  remarked  the  Judge  to 
an  advocate  who  was  advancing  some  new  prr>positions 
at  tlie  end  of  a  long  and  prosy  discourse.  "Neverthe- 
less," answered  the  counsel,  "I  consider  that  my  duty 
to  niy  client  requires  nie  to  argue  it."  "Very  well," 
replied  Story,  "  you  can  go  on  and  argue  it,  if  you  think 


*  In  a  lively  lottfr  to  Judge  C'urr,  Mr.  Wirt,  who  always  entertained  for 
the  Chief -Justice  the  most  profound  respect,  remarks:  **  I  do  not  believe  he 
has  an  atom  of  gall  in  his  whole  composition  on  any  other  subject  Uian  that 
of  politics  ;  or  that  with  him — as  with  many  other  great  men  in  the  Union. 
wlio  will  never  forgive  The  fall  that  Mr.  Jefferson  gave  them — hcfret  Inttri 
leiJuiUs  arufido." — *3  Kennedy's  Life  of  Wirt,  208. 
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your  duty  requires  it.  I  would  not  restrict  you  in  the 
I)erformance  of  your  duty  ;  but  I  made  up  my  mind  on 
the  point  and  decided  it  twenty  years  ago,  and  have 
never  seen  any  reason  to  change  it." 

While  in  Congress  Marshall  voted,  as  has  been  else- 
where remarked,  for  the  repeal  of  the  second  section  of 
the  sedition  act,  in  opposition  to  his  political  friends. 
It  is  confidently  asserted,  however,  from  his  own  subse- 
quent declarations,  that  he  did  not  place  his  vote  upon 
the  grounds  of  any  doubt  as  to  the  constitutionality  of 
the  act,  but  merely  because  he  deemed  the  law  inexpedi- 
ent and  unsuited  to  the  temper  and  feelings  of  the 
American  people.* 

He  freely  expressed  to  his  friends  in  private  conversa- 
tion his  views  in  regard  to  the  power  of  Congress  to  con- 
struct roads,  and  upon  the  subject  of  internal  improve- 
ments generally,  recognizing  fully  the  power  so  far  as  it 
was  the  appropriate  means  of  carrying  out  the  express 
power  given  to  Congress ;  as  to  construct  military  roads 
under  the  power  to  declare  war ;  to  appropriate  money 
for  improvements  of  a  national  character  under  the 
power  to  regulate  commerce  between  the  States,  etc.f 

He  regarded  the  treaty-making  power  as  extending  to 
cases  of  cession  of  territory  ;  he  would  not  undertake, 
says  Judge  Story,  to  say  that  it  extended  to  all  cases, 
yet  he  did  not  doubt  it  must  be  construed  to  extend  to 
some.:}: 

Passing  by  these  debateable  political  questions,  it 
would  be  curious  to  notice  some  of  his  views,  not  judi- 
cially expressed,  upon  subjects  of  interest  connected 
with  the  constitutional  jurisiniidence  of  the  country, 
which,  controverted  in  his  day,  have  since  been  adopted 
as  the  settled  opinion  of  the  Court.  I  shall  notice  but 
one  or  two  of  these. 

Under  the  Constitution  the  judicial  power  extends  to 

*  3  New  York  Review,  847. 
t  8  New  York  Review,  847. 

X  Letters  of  Judge  Storj-  to  Edward  Everett.— 2  Ston'*s  Life  and  Letters, 
288. 
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controversies  "between  citizens  of  different  States."  It 
had  been  decided  at  a  very  early  period  by  one  or  two 
cases  in  which  the  Chief- Justice  himself  pronounced  the 
judgment  of  the  Court,  that  a  corporation  aggregate  was 
not  "a  citizen"  within  the  meaning  of  the  Constitution, 
and  could  not  sue  in  the  Courts  of  the  United  States  as 
such.*  This  opinion,  which  was  adhered  to  by  the  Court 
so  late  as  the  session  of  1840,  f  we  are  told  by  Judge 
Story,  was  considered  by  the  Chief-Justice,  before  his 
death,  as  incoiTect,  and  having  been  given  on  inadequate 
grounds.  X  It  has  been  subsequently  revised  by  the  Su- 
preme Court  and  a  different  rule  adopted.  § 

Another  opinion  of  Chief-Justice  Mashall,  which  has 
been  considered  and  adopted  by  the  Supreme  Court  since 
his  time  as  connect  in  principle  in  opposition  to  previous 
decisions,  was  in  relation  to  the  jurisdiction  of  our 
Courts  of  Admiralty.  Following  the  course  of  the  En- 
glish decisions,  the  Supreme  Court  had  uniformly  held, 
as  the  rule  was  laid  down  by  Mr.  Justice  Story  in  the 
case  of  the  Thomas  Jefferson^ \  that  the  Admiralty  had 
no  jurisdiction  except  upon  the  sea,  or  upon  tide  waters 
within  the  ebb  and  flow  of  the  tide.  This  principle,  the 
Chief-Justice  believed,  had  been  misapplied,  and  was 
too  narrow  in  its  interjjretation  to  be  applicable  to  the 
gi'eat  rivers  of  America,  though  perfectly  correct  and 
reasonable  in  regard  to  the  jurisdiction  in  England,  where 
the  rivers  are  short,  and  none  of  them  navigable  from  the 
sea  beyond  the  ebb  and  flow  of  the  tide.  He  spoke  of 
this,  it  is  said,  as  one  of  the  most  deliberate  opinions 
of  his  life,*'^  having  no  doubt,  on  a  correct  application  of 
the  principle,  that  the  Admiralty  jurisdiction  extended 
over  the  Mississipj^i  and  its  branches  as  far  as.  navigable 

*  Strawbridge  r^s.   Curtis.     3  Cninch  Rep.  267.     Bank   of  the    United 
States  t9.  Devoreaux.     5  Crancli  Kep.  61. 
t^Bank  of  Yic?ksl)iii\irh  vh.  Slocuni.     14  Peters'  Rep.  60. 
X  Letter  to  Chancellor  Kent.     2  Story's  Life  and  Letters,  469 
§  Louisville  Rail  Road  Co.  m.  Letson.     2  Howard's  Rep.  497. 
10  Wheaton's  Reports,  428.     See  also  Steamboat  Orleans  r«,  Phoebus. 


11  Peters'  Reports,  175 
**  3  New  York  Review,  350. 
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from  the  sea,  hundreds  of  miles  into  the  interior ;  and 
also,  though  he  spoke  of  this  with  less  confidence,  over 
the  great  inland  lakes,  which  were  to  be  deemed  inland 
navigable  seas.  Nor  did  he  doubt  the  constitutional 
power  of  Congress  to  regulate  this  subject,  and  confer 
the  jurisdiction,  as  being  within  the  power  to  regulate 
commerce  between  the  States.  These  deliberate  and  well 
considered  opinions  of  the  Chief-Justice,  though  not 
recognized  in  his  day,  have  been  established  in  ours,  in 
a  recent  judgment  of  the  Court,  pronounced  by  the  pres- 
ent Chief -Justice,*  holding  the  Act  of  Congress  of  1845, 
which  extends  the  Admiralty  jurisdiction  over  the  lakes 
and  navigable  waters  connected  with  the  same,  to  be 
constitutional.  In  the  judgment  of  the  Court,  the  act 
rests,  not  upon  the  power  of  Congress  to  regulate  com- 
merce, but  upon  the  broad  and  original  principle  main- 
tained by  Marshall,  that  the  Admiralty  jurisdiction 
granted  to  the  Federal  government  by  the  Constitution 
is  not  limited  to  tide  waters,  but  extends  to  all  public 
navigable  lakes  and  rivers,  where  commerce  is  carried  on 
with  different  States  or  with  a  Foreign  nation,  f 

The  literary  labors  of  Chief-Jstice  Marshall,  and  his 
connection  with  the  Virginia  Convention  in  1829,  are  the 
only  incidents  of  his  active  life  that  yet  remain  to  be 
noted. 

The  private  and  original  i)apers  and  correspondence  of 
General  Washington,  came  by  his  will  into  the  hands  of 
his  nephew,  Judge  Bushrod  Washington.  Between  this 
gentleman  and  Marshall,  the  most  intimate  friendship 
existed.  Judge  Washington,  immediately  on  the  death 
of  his  uncle,  selected  the  Chief-Justice  to  write  his  biog- 

*  Genesee  Chief  vs.  Fitzhugh.  12  Howard's  Reports,  443.  See  subse- 
quent Sketch  of  Chief- Justice  Taney. 

t  Mr.  Justice  Daniel,  who  dissented,  must  have  been  mistaken  in  regard 
to  the  views  of  Marshall  on  this  subject,  when,  in  denying  any  such  exten- 
sive ground  of  Admiralty  jurisdiction  in  this  country,  or  the  right  of  Con- 
gress, under  the  strict  provisions  of  the  Constitution,  to  confer  it  on  the 
Courts,  he  claims,  if  there  is  any  error  in  the  view  he  adopts,  that  he  is 
sustained  in  the  view  by  "the  support  of  Marshall,  Kent,  and  Story."  See 
dissenting  opinion  of  Mr.  Justice  Daniel. 
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raphy.  That  work  was  prepared  by  Marshall  as  a  relig- 
ions duty,  with  all  that  profound  admiration  for  the 
character,  and  reverential  affection  for  the  memory,  of 
the  man,  which  he  never  ceased  to  entertain,  and  yet 
with  that  severe  and  almost  stern  impartiality,  and  that 
unsparing  critical  judgment  which  .concedes  nothing  to 
friendship,  and  doubts  even  the  genuineness  of  those 
memories  which  arise  unbidden  from  the  warm  affections 
of  the  heart.  The  examination  of,  and  selections  from, 
the  mass  of  manuscripts  and  papers  that  were  placed  in 
his  hands  was  a  herculean  task ;  but  the  Chief-Justice 
performed  it  with  scrupulous  care  and  fidelity.  The 
first  three  volumes  of  the  Life  of  Washington  were  pub- 
lished in  1804,  the  fourth  in  1805,  and  the  fifth  and  last 
in  1807.  These  volumes  undoubtedly  contain  the  fullest, 
the  most  impartial,  and  the  most  authentic  statement 
ever  written  of  Washington's  military  life,  and  indeed 
of  the  entire  war. 

The  author  himself  was  in  the  army,  and  was  under 
the  immediate  command  of  Washington  during  the  most 
critical  and  the  most  interesting  period  of  his  military 
career  ;  and  it  has  with  truth  been  said  of  Marshall  that 
no  other  man  could  have  brought  to  this  task  so  many 
and  sucli  various  qualifications  for  its  successful  accom- 
plishment. 

The  part  devoted  to  the  political  history  of  the  times, 
particularly  during  the  administration  of  Washington, 
is  also  wi'itten  with  singular  candor  and  truthfulness. 
Of  the  events  he  narrates  he  could  speak  as  matters  of 
cotemporary  history.  He  could  speak  of  them  as  .^neas 
might  have  spoken  of  Ilium,  when,  his  eye  resting  upon 
the  pictured  representation,  in  the  joalace  of  Carthage, 
memory  brought  back  to  him,  in  all  the  vivid  distinct- 
ness of  reality,  those  scenes  of  but  yesterday.  Like  the 
Trojan  chief,  Marshall  had  borne  his  share  in  the  events, 
and  mingled  with  the  men,  of  the  period  he  describes, 
and  could  speak  of  both  with  the  precision  and  confi- 
dence of  personal  knowledge.  And  it  is  certainly  no 
small  praise  to  say,  that  entertaining  decided  and  warm 
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party  predilections,  he  has  spoken  both  of  men  and 
measures  with  a  moderation,  a  fairness,  and  an  imparti- 
ality, that  has  left  nothing  even  for  political  opponents 
to  criticise.* 

The  merits  of  the  Life  of  Washington,  as  an  accurate 
and  impartial  work  of  history,  are  universally  conceded. 
The  style  might  i)erhaps  suggest  criticism.  It  is  simple, 
plain,  and  unambitious,  and  perhaps,  as  is  remarked  of 
his  judicial  opinions,  a  little  ''  hard  and  dry."  Marshall 
wrote  to  communicate  facts,  to  instruct,  to  convince,  not 
to  delight  or  amuse  with  the  gi-aces  of  rhetoric.  One 
cannot  help  thinking,  however,  that  a  little  more  liveli- 
ness and  warmth  of  nari'ative,  a  little  fuller  scope  of 
illustration,  and  a  freer  play  of  the  fancy,  always  how- 
ever within  the  rigid  and  strictly  circumscribed  bounds 
of  historic  trUth,  would  have  rendered  the  life  of  Wash- 
ington a  more  readable  and  popular  biography. 

♦  A  note  relative  to  Mr.  Jefferson's  famous  letter  to  Mazzei,  called  forth 
a  commentary  which  forms  an  unfortunate  exception  to  the  above  remark. 
Mr.  Jefferson  alleges  that  a  paragraph  had  been  interpolated  in  his  Mazzei 
letter  which  makes  him  charge  his  own  country  with  ingratitude  and  in- 
justice to  France.  In  a  letter  written  by  Jefferson  only  the  year  before  his 
death,  to  Mr.  Van  Buren,  he  comments  with  some  severity  upon  Marshall's 
reference  to  this  letter,  remarking,  "And  even  Judge  Marshall  makes 
history  descend  from  its  dignity,  and  the  ermine  from  its  sanctity,  to  exag- 
gerate, to  record,  and  to  sanction  this  forgery."  Marshall,  in  his  second 
edition  of  the  Life  of  Washington,  in  1832,  in  the  note  to  the  Mazzei  letter, 
replies  to  these  comments  not  without  some  degiee  of  warmth  and  asperity. 

It  is  well  known  that  the  same  reciprocal  esteem  and  good  understanding 
which  existed  between  Madison  and  Marshall  never  existed  between  the 
latter  and  Jefferson.  It  is  to  be  accounted  for  perhaps  not  altogether  from 
political  difference,  but  also  from  that  clashing  of  opinion  which  arose  be- 
tween the  Executive  and  the  Supreme  Court  during  Jefferson's  administra- 
tion The  extra  judicial  opinion,  as  Jefferson  called  it,  in  Marbury  m. 
Madison,  was  extremely  distasteful  to  the  President,  and  so  in  a  ^uch 
greater  degree,  were  the  rulings  and  decisions  of  Marshall  in  Burr's  trial. 
This  is  very  evident  from  Jefferson's  letters  during  the  trial  to  Mr.  Hay, 
which  are  found  in  his  published  correspondence.  The  enemies  of  Mr. 
Jefferson  have  fastened  upon  him  with  fierce  and  almost  vindictive  ani- 
mosity, the  charge  of  having  attacked  the  Chief -Justice  from  feelings  of 
personal  as  well. as  political  hostility.  I  do  not  intend  to  discuss  the  merits 
of  the  controversy  on  either  side,  but  merely  remark,  that  so  far  as  the 
published  correspondence  of  Mr.  Jefferson  can  be  taken  as  a  guide,  I  believe 
this  charge  to  be  greatly  exaggerated  if  not  entirely  destitute  of  foundation. 
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The  first  of  these  volumes,  it  should  be  mentioned, 
contained  a -brief  history  of  the  American  colonies  up  to 
the  period  of  the  Revolution.  This  historical  review, 
after  being  very  fully  and  carefully  revised  by  the  author, 
was  detached  from  the  original  work,  and  republished  in 
1824  as  a  "  History  of  the  Colonies."  In  1832  he  repub- 
lished the  Life  of  Washington,  in  two  closely  printed 
volumes,  carefully  revised  and  condensed — the  language 
being,  as  he  remarks  in  his  preface,  ''in  some  instances 
altered — he  trusts,  improved  ;  and  the  narrative,  especi- 
ally that  part  of  it  which  details  the  distress  of  the  army 
during  the  war,  relieved  from  tedious  repetition  of  the 
same  suffering." 

Chief-Justice  Marshall,  at  the  age  of  seventy-four 
years,  was  elected  a  member  of  the  Convention  which 
assembled  early  in  1829,  to  revise  the  Constitution  of  his 
native  State.  It  has  been  well  remarked,  that  a  spectacle 
of  greater  dignity  tlian  this  Convention,  has  rarely  been 
exhibited.  It  was  comi:)osed  of  the  most  eminent  citizens 
of  Virginia — some  of  them  indeed  the  most  eminent  and 
illusti'ious  of  living  American  statesmen — the  record  of 
whose  i)ubli(*.  services  reached  back  to  a  period  before  the 
foundation  of  the  i>:overnment,  and  whose  histories  were 
interwoven  with  the  histoi'v  of  the  republic.  Such  were 
the  two  venerable  ex-Presidents  of  the  United  States, 
James  Madison  and  James  Monroe.  These,  with  Mar- 
shall, might  well  be  called  the  Nestors  of  the  Conven- 
tion ;  for  ea(*li  of  them,  like  the  Pylian  sage,  amid  the 
Gre(dan  chiefs  before  the  walls  of  Troy,  had  survived  two 
generations  of  men,  and  was  standing  now  among  a  third, 
to  enlio:hten  and  instruct  bv  the  wisdom  of  vears  and  ex- 
perience.  Among  their  associates  wei'e  the  late  President 
Tyler,  tlie  Inte  Associate-Justice  of  the  Supreme  Court, 
Philip  P.  Barbour,  Henry  B.  Giles,  Littleton  W.  Taze- 
well, Abel  P.  Upshur,  besides  many  other  gentlemen, 
who  have  subsequently  distinguished  themselves  and 
earned  an  honorable  fame  in  the  service  of  their  State 
and  countrv. 

It  had  been  intended  to  call  Mr.  Madison  to  preside 
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over  the  Convention,  but  his  advanced  age  and  physical 
infirmities  induced  him  to  decline.  Mr.  Monroe  was 
then  unanimously  selected,  and  was  conducted  to  the 
chair  by  Madison  and  Marshall.  I  cannot  undertake 
here  to  follow  the  course  of  the  proceedings  of  the  Con- 
vention, or  to  allude  even  to  the  prominent  subjects  of 
its  discussions.  The  debates  were  at  times  very  ani- 
mated, and  always  exceedingly  able.  A  full  report  of 
them  has  been  published,  comprising  a  volume  of  nine 
hundred  closeh'  printed  pages.  The  Chief-Justice, 
though  not  a  frequent,  much  less  a  tedious,  speaker,  oc- 
casionally mingled  in  these  debates,  and  spoke  with  a 
directness  and  an  earnest  sincerity  which  commanded 
the  resi)ect,  if  it  did  not  carry  conviction  to  the  under- 
standings of  his  hearers.  It  is  said  that  one  of  the  most 
beautiful  features  of  the  scene  was  the  reverence  mani- 
fested for  Chief- Justice  Marshall.  The  gentleness  of  his 
temper,  the  purity  of  his  motives,  the  sincericy  of  his 
convictions,  and  his  wisdom,  were  confessed  by  all.* 
Though  members  might  differ  from  him  in  judgment,  no 
harshness  or  asperity  of  language  was  suffered  to  mingle 
with  the  reply  which  his  arguments  elicited.  He  spoke 
upon  the  two  great  questions  which  divided  the  Conven- 
tion, namely,  the  basis  of  representation,  and  the  tenure 
of  the  judicial  office,  and  with  especial  earnestness  and 
feeling  upon  the  latter.  In  this  debate  the  judicial  act 
passed  by  Congress  in  1802,  restoring  the  former  Circuit 
system,  and  thereby  abolishing  the  offices  of  certain 
judges,  was  touched  upon.  The  views  expressed  by  the 
Chief- Justice  on  this  subject  were  not  concuiTed  in  by 
some  of  the  prominent  gentlemen  in  the  Convention. 
His  remarks  were  replied  to  by  Mr.  Tazewell  and  Mr. 
Giles,  but  by  both  with  the  utmost  courtesy  and  respect, 
especially  the  latter,  who,  forgetting  i)ast  differences  of 
opinion,  expressed  the  highest  personal  regard  for  his 
venerable  associate. 

The  projected  Constitution  contained  a  provision  that 
Judges  of  the  Suj^erior  Courts  should  hold  their  offices 

*  Mr.  Binney's  Eulogy. 
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during  good  behavior.  The  Chief-Justice  proposed  to 
add  a  clause  guarding  against  such  a  construction  as  that 
of  the  act  of  Congress  referred  to,  which  by  repealing  the 
law  establishing  the  Court,  dissolved  the  tenure  of  the 
Judge's  office,  and  discharged  him  upon  the  world.  In 
the  view  of  Marshall,  this  was  incompatible  with  the 
absolute  independence  of  the  Judiciary.  He  spoke  apon 
this  question  with  earnestness  and  emphasis — ^almost, 
says  one,  with  the  authority  of  an  apostle.  "The  arga- 
ment  of  the  gentleman,'-  he  said,  "goes  to  prove  not 
only  that  there  is  no  such  thing  as  judicial  independence, 
but  that  there  ought  to  be  no  such  thing ; — that  it  is  un- 
Avise  and  improvident  to  make  the  tenure  of  the  Judge's 
office  to  continue  during  good  behavior.  I  have  grown 
old  in  the  opinion,  that  there  is  nothing  more  dear  to 
Virginia,  or  ought  to  be  more  dear  to  her  statesmen,  and 
that  the  best  interests  of  our  country  are  secured  by  it. 
Advert,  sir,  to  the  duties  of  a  Judge.  He  has  to  pass 
between  the  government,  and  the  man  whom  that  gov- 
ernment is  prosecuting, — between  the  most  powerful  in- 
dividual in  the  community,  and  the  poorest  and  most 
unpopular.  It  is  of  the  last  importance  tliat,  in  the  per- 
formance of  these  duties,  he  should  observe  the  utmost 
fairness.  Need  I  press  the  necessity  of  this  ?  Does  not 
every  man  feel  that  his  own  i)ersonal  security,  and  the 
security  of  liis  ijroperty  depend  upon  that  fairness? 
The  judicial  department  comes  home  in  its  effects  to 
every  man's  fireside ;  it  passes  on  Ids  property,  his  repu- 
tation, his  life,  his  all.  Is  it  not  to  the  last  degree  im- 
potant,  that  he  should  be  rendered  perfectly  and  com- 
pletely independent,  with  nothing  to  control  him  but 
God  and  his  conscience  T' 

i-:  ■-/:  ^  -vt  -Vt  -*  *  *  * 

*^I  have  always  thought,  from  my  earliest  youth  till 
now,  that  the  greatest  scourge  an  angry  Heaven  ever 
iuliicted  upon  an  ungrateful  and  sinning  peoi:)le,  was  an 
ignorant,  a  corrupt,  or  a  dei)endent  Judiciary." 

An  incident  occured  in  one  of  tlie  discussions  in  the 
Convention,  that  is  worthy  of  being  noticed      Among 
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tiie  provisions  of  tlie  jn-oposed  ConstitiiHou  ivlative  to 
the  le^islntui-e,  wax  one  restiiiininfr  tlie  Senate  fi-oiii  alter- 
ing a  money  bill  originating  in  tlie  othei  house.  The 
Cliief-Juatice  moved  to  strike  out  Ihe  oIiius«*,  imd  pro- 
ceeded to'exjH'ess  his  views  ujion  tliesubjt'ct,  ivinarking, 
among  oilier  thin;^,  that  the  idea  was  deiived  from  Eng- 
land, where  tlie  niiper  house  were  heieditary  legislators  ; 
and  however  well  adopted  to  tlieir  institutions  un<l  fiiime 
of  government,  it  was  not  suitiiMe  to  oui-s.  IJuring  liis 
remarks  miK-h  disoi-der  and  conrnsioii  pievailed  in  the 
house,  and  his  voine  was  Rciarrely  audiMc  iibove  the  tu- 
mult. A  member  sprang  to  his  feet,  and  addressing  the 
rhair.  exclaimed:  "  Wisilom  crietli  aloud  in  the  street, 
anil  her  voice  is  not  heai-dl"  The  chairiiian  at  once 
railed  the  house  to  order,  and  coriipanilive  quiet  was 
immediately  i-esttcuwl.  Mai'shall  rontinuiKl,  and  con- 
cluded his  remarks.  The  question  was  then  taken  on 
the  amendment,  and  carrii.'d  by  a  very  large  uuijoiity. 

The  venerable  Cliief-Justice  lUX'sided,  for  the  last  time, 
in  the  Supi-eme  (Jourt,  at  the  session  of  IS:^.  He  had 
now  entei-ed  upon  his  eightieth  year,  and  was  still  in  Ihe 
enj(»yment  of  toleiid)le  health,  and  in  tlie  full  posse.ssion 
of  his  mental  facullies.  Tliere  were  .somi-  cawH  iK-nding 
at  tltis  term,  involving  imprn-iant  questions  of  constitu- 
tional law,  and  among  <itliei-s  thai  of  Briscoe  r:s.  Tlie 
Conimnnwealth  liank  of  Kentucky,  and  Miln  rx.  The 
City  of  New  York.  The  Court,  liowever,  was  not  full ; 
for  though  -Mr.  Justice  Wayne  had  taken  his  seat  eiirly 
in  the  tenn,  in  pliice  oT  .hidgi-  Jolnison,  decea.'*ed,  yet 
another  vai-ancy  had  lieen  created  liy  the  resignatiou  of 
Mr.  Justice  Duval.  In  reply  to  the  iiiquii-y  of  counsel, 
whether  cases  involving  constitutional  qnestiims  would 
be  taken  up  the  present  term,  the  ( 'iiief-Justice  sjiid: 
"The  Court  cannot  kn()w  wliether  rh'^ie  will  lie  a  full 
Court  duiing  the  term  ;  but  as  it  is  now  conipo,sed,  tlie 
Constitutional  cases  will  not  be  taken  up." 

Tlie  cases  accordingly  passed  over ;  they  passed  into 
the  liands  of  his  sufv-essor  on  the  ijeiieh.  For  M;u'.shall 
tlieiti  wa8  never  again  "  a  full  court ; "  he  had  heard  his 
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last  argniiienr,  and  pronounced  his  last  Constitutional 
judgment,  llis  work  was  done  ;  tlie  opening  of  the  next 
session  brouirhl  with  it  the  eulogy  for  the  departed,  in 
the  elocpif^nt  words  of  Clay;  and  the  affectionate  and 
affect hiu*  rei)os(»  of  Story,  who,  as  senior  Judge,  ocf'iipied 
the  seat  of  the  deceased :  *'This  hall  will  never  again  be 
honored  l)y  his  i)reseuce.  But  so  hmg  as  it  shall  remain 
devoted  to  the  administration  of  public  justice,  so  long 
will  it  preserve  the  best  lecords  of  his  fame.  He  who  in 
futur(»  ag<»s  shall  liere  seek  for  his  monument,  need  but 
look  around  him  and  befon*  him.  The  voices  of  the  elo- 
(pient  and  the  learned,  which  will  here  pronouiicr'  his 
luime,  will  never  fail  to  breathe  forth,  at  the  same  time, 
his  most  aff'ecting  [)raise." 

During  this  last  session  of  the  Court,  the  venerable 
Chief-.I  list  ice  presided  with  all  his  accustomed  di,iruitied 
composui'e,  and  simiJe  and  artless  grace  of  manner.     It 
was  a  stiiking  and  touching  siu^ctiicle  to  see  the  tall, 
majestic  old  man.  in  his  robe  of  office,  move  with  lirni 
step  to  his  usual   srat  among  his  brethrr'n.     To   those 
esijeciallv  whose  e\es  had  been   a<'-<'Ustoined   to    f<»Ilow 
him  lor  vears,  and  whose  eailv  admiration  for  the  man 
had  ripened  into  rever<Miee,  th(^  scene  was  well  calculated 
toawaktMi  themo^t  int«M"estinii"  r(»miniscences.     He  stood 
amnu.u'  them  ;i   relict  of  the  i>ast  ;  the  last  link  Avhich 
coiiu(*efed  the  iiu\  eriiiueiit  of  that  (hiv,  w'itli  the  llrsi  vears 
(»f  then^public.     ll«»  had  outlived  all  hisformerassociates. 
Of  the  judges  who  sit  with  him,  during  the  lirst  ten  years 
of  his  service,  uot  one  remained.    Judge  Story,  the  eldest 
then  in  commis>iou,  had  coju«*  to  the  biMich  a  young  man, 
at  a  i»erio(l  wh»Mi  Marshall  miii'ht  alreadv have  been  called 
a  veteran,  ami  w  heu  his  fnnie  :is  a  jurist  was  well  niirh  at 
its  Zenith.    The  uit^iit  Inwyeis  who  fr(»qut»nted  the  Court, 
and  were  eiiiia^ed  in  muumeut  before  him  in   f<»rmer 
yeai"<,  1ki<1,  n«*arly  all  oT  them,  tlisappeared.     Webster. 
it  is  true,  remainod,  then  as  evi»r,  the  leading  counsel  in 
th<.»  most  importMUt  cnuses.  and  at  tinnvs  the  voice  of  Clay 
w;is  heard  at  the  bar  of  the  Court  ;  but  Wirt  had  passe^i 
away,  and  Pinckney,  and  Dallas,  and  Martin,  and  Dexter, 
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ami  Kminctr.  iiiid  WVIls.  Yd  the  vein'i-ablc  t'onii  oC  the 
Cliit'r-.riistici',  ns  licsfoiMi  t)ius  iiloneaiiKtiijr  his  brethren 
of  the  bur  ami  tin-  bem-h— sthfiie  uimmgJi  iiew^'iienitiun 
of  men,  excirvd  no  {Kiiufiil  fiuntion  or  f^diuiiassioiiate 
feeliny.  Mi'ri  fplt  in  liis  iimseiice  notliiiijr  but  a  serene,  a 
cheeifiil,  ahiiost  a  lively  sjitisfHcfioii,  Tlien-  were  nii  re- 
gi'ets  lor  the  jmsr.  nutliinu:  to  wisli  fiif  tin-  in'esciit,  and 
notliiii^  to  feav  I'nr  tlie  fiitur'',  fur  lln'  iiLi'asuic  oT  his 
fame  was  fall,  and  with  Ihe  r|.-ar  ]i.LOir  nl'  his  iiii.llect 
still  shiniiiiriindiiiimi-d-  still  irlilteiin.L^biifrht  aiidsteady 
ovei-  the  snows  (if  r'Hirsccnv  winters  it  was  not  likely 
that  that  faaje  rntild  now  bf  iniiuiired.  It  is  stai.'rl  that 
Mar>hall  in  liie  latt.-i-  y-ars  ^f  his  lif.-  f.-ai.-d  llial  h.- 
niiirht  not  i-etain  iIk-  full  hse  of  his  raeiillii-s  in  liis  old 
a-^H,  mid  had  for  some  linie  ccinleniplatiMl  a  ri-lircinf-nt 
from  the  beneh.  H.- had  nienlioiied  tin- siibj,-rt  loeon- 
tidential  friends,  ami  eli:u>r<'d  tli<-iii  not  l<>  ]<'t  liiin  nniaiii 
oji  iliH  bench  a  day  al'iiT  they  siisiii-cl«'d  his  mind  was  on 
th.'  wane.  It  is  als..  stafd  that  lli.'s,.  IVirnds.  I'uom  a 
de.-p  reivrene-  an<1  all-criori  fur  iIm-  ('hi.-r  -liisii.-,..  had 
deii-nii]n--d  toai-i  iipnn  tliesnL'L''"-iiun  if  llje  itiiir  shi.nld 
ever  arriw  in  wliieli  it  was  |.i<>]ii'i'  In  be  d(.rii'.'-  Tliar 
time  fiiriutTal.'iy  n-'V'^r  eann-.  'rin-  tveunl  ni  ihi-  last  ses- 
sion of  til.-  Sii],n.|ii<'  CiMiM.at  wliieh  In- pn-sidnl,  and  the 
i-ejiori-^  id'  till-  ii|.ini'in>  In-  delivered  in  snmi*  of  Un'  east's 
th.-n  at-iiued.  altesi  tliat  his  faenlli'-s  n-main.-r!  in  lln-ir 
fnti  ]iowvr  til  th.-lii-^i.  Hisr-eHin-'stiii.  >ays  lh<' antlmrity 
I  liave  i|nni.'d.  was  s,.-ii  in  its  eli-nr.  iiiieloiid''d  spli'tidoi', 
beaminj:  as  it  d<'srcnd'-.l  with  a  lariivi'oHiand  moiv  soft- 
ened lidif,  until  the  very  moimni  when  ii  siiidi  bincatli 
the  hoii/on.  with  a  bi-aiitifid  ami  tianijuilixin}!:  irans- 
jiaivni-y. 

The  health  of  tli-  (.'hief-Justiee  b.'iran  visibly  to  fail 
toward  the  clti.M'  of  the  term.  Ivirly  hi  Man-li.  .Indjre 
Stoty  writi's:  -'He  still  jtossi-ases  his  int-'lli'i-mal  jiowers 
in  very  hi^di  viiror.  bat  his  idiysieal  li<-altli  is  niauifeslly 
un  tliedif'line."  .Viid  yi-t.  notwiihsiandinir  bntlily  weak- 
ly.N.-w  York  l{.'vii-iv,  Mti. 
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ness,  and  almost  unremitting  pain,  he  continued  to  bt-r^ar 
up  with  an  uncomplninini;'  spirit  ;  and  thougli  the  losr«—  of 
his  wife  visibly  and  deei)ly  alT^^cted  him,  he  maintaiix   erf 
to  outward  view  at  lenst,  his  habitual  calmnpss  and    r^e- 
renity  of  tfMni)er/^ 

At  till*  close*  of  this  si^'Jssion  of  the  Court  he  returned  to 
his  resi(h»nce  in  Riclimond.     ll(*re  he  wns  seiz<*d  with  a 
serious  and  ahirming  illi\ess.     Karly  in  .Funi^,  however, 
he  got  better,  and  continued  to  improve,  so  much  so  as 
to  receive  the  visits  of  his  fiiends,  suid  indeed  to  inspire 
temporaiy  ho])es  of  his  ren'overy.     Among  those  wlio  had 
an  interview  with  liiiu  at  this  period  was  Chancellor 
Kent.  tluMi  on  a  visit  to  Virginia  +    It  was  soon  appar- 
ent, however,  that  this  favorable  i»rospect  wns  delusive. 
Ilis  constitution  had  beconu^  shattered,  so  that  but  little 
hopes  were*  now  enteitained  of  anything  l>ut  nu»re  tem- 
porary relief.    On  the  advice  of  his  friends  he  ccmsented 
to  be  taken  to  Philadeli)hia,  in  the  hopes  of  ol)taining, 
as  upon  a   foriuer  occasion,  some  aid  from  the  distin- 
guished UKMlical  skill  of  that  city,    lie  wa.>  accompanied 
])V  three  of  his  sons  ;  and  durinu"  the  brief  remnant  of  his 


*  Twn  «»r  llirrc  \i'{\Y<  previous  i<»  tlii^  luTiod.  .Iii<lir«'  Slorv,  in  a  l»'tt»  r  to 
liis  witV,  .*illinl«'>  l«i  il»c  flTrrl  «>ii  llic  niiiul  of  Marshall  •»!'  his  nrcnr  attlir- 
tioii:  "On  uoiii^r  inin  ilic  Chief  .Jii«»ru'c's  room  1  his  nmniiiig.  1  fnumi  him 
hi  lcar>.  Ill"  had  jii^f  linlslu'cl  wriiiiiir  out  for  nio  soiiu"  Hiu's  of  G«  ii<ral 
HurL'oviu'.  of  which  In*  siiokc  t(»mf  last  (.•vciiinir  as  (.'iijiin.'nllv  beaiiiiful  ami 
alYrclinir.  I  asked  him  tn  chaii.ir*'  the  pur]>ose  and  adclress  tlieni  lo  y<«u. 
whi<"h  lie  inslantly  did.  ami  you  will  Mud  tluMu  arrompanyinir  ihis.  I  suw 
at  once  he  had  heeii  slu'ddimr  lears  over  the  imiiiorv  *»f  his  own  \vit*<r:  ami 
lie  has  sai<l  to  me  M'veral  timc^  tliirini!  the  t<*rm.  that  tlwinouK'nt  ln'  rrlaxo.-* 
from  business  he  feel>  exeeedimily  depressed,  and  rarely  p.>es  thnmifli  a 
ni.Ldit  without  weepinir  over  hi<  diparted  wife.  She  must  have  hcen  a  vt-ry 
extraordinary  woman  sn  t«»  have  attached  him:  and  I  think  he  is  the  ^l^l^r 
cxtraonlinary  man  I  ever  saw  Tor  the  depth  and  lendermtss of  his  lV'i'lin.:r<.** 

t  1  <annot  vouch  for  the  aei-uracy  «»f  the  follmvinLT  anecdote  t)f  thi-  C'haij- 
cellor's  interview  with  (iruf-Juslice  Mar^liall.  chronicled  in  the  Hirhinoiui 
papers  of  the  day.  Ki-nt.  it  is  .<aid.  introduc<d  him.self.  and  ohscrvinLT  thai 
he  ha«l  licard  (»f  the  (hief-.Just ice's  indispo.sition.  added,  that  not  kuo\\  iiiff 
whether  he  should  ."^ce  him  in  the  next  world,  he  was  resolved  to  have  that 
pleasun-  in  this. 

Tin*  Chancellor,  wliile  in  Ifichmond,  visitc<l  the  '*  Quoite  Club,"  where 
his  pres<'m:e  altruct<-(l  very  marked  attention. 


.Knix  MAi:<iiAi,r..  ;")17 

(liiys  passpil  in  rliar  city,  was;  attfiidcd  Iiy  tliciij,  and  by 
mniiy  viiliicil  fiiHinls.  innouir  wlmin  was  his  linitluT  un 
the  liencli.  Mr.  .liistii-.^  Baidwin.  who,  lili(>  all  lii^^  associ- 
ates, I'ntcrniincd  Ini'  rlic  Cliief-Ju'-liri'  a  resjieit-  Hiid 
affection  aiiiouiiriiiL'  almost  lo  nrvcrciici'.  Tlif  dnafli  of 
his  cldi's!  son*  who  was  killed  at  Haltiinoie  by  an  iin- 
foi'tiiitiiti-  Ji'-cideut.  a  ffw  day.-'  bf  foi-f  his  fatlici's  di'ci'ase, 
was  <'oni'calt*d  fi'inn  tin-  Cliii'f-.Tn.stii'c.  and  evcryiliing 
that  .■on.siil.Tab'  allVftimi  and  liindn.'ss  rould  immipt, 
was  diinn  to  sniooilif  his  jiassaw  to  ilii'  loiid).  Hi;  was 
ron.si'inus  of  liis  a])tii-oa<-liin<;  end.  and  witli  his  facnltics 
nnitniiniivd  to  rhi-  last,  pxpiml  on  Monday,  tlit-  (iih  of 
Jnly.  iwri.  liavinj;  ni'ailvr<iiu|il''t*'d  his  ci^riiiiHli  y.'ar. 

TIi.^  bo<lyol'  thf  riii.-'r-.lusli<-.'  was  bronyht  K.  liiHi- 
mond,  a(ciini)ianii'd  by  (i.'n.oal-  Scolt.  .Indp^  itaJdwin, 
and  a  depntaiioii  of  th.'  bar  of  I'liihidi'ljihia.  who  on 
their  arrival  at  I'ichniond  wciv  ivivived  as  the  jriirsis  of 
■  the  city  Tlicccrfiiionifs  of  ilio  liincral  wf'T-c  soUniinand 
iin]nvssiv(-,  ■•Tin- city  bells."  says  tin-  Richmond  Kn- 
qiiiivr.  -'ti-llt'd  yosti-rday  m-arly  th--  wliolc  day— Kuiis 
weie  fired-  and,  jn-i'liajis,  no  hineral  procession,  in  ihis 
rity,  ha.s  ewr  lie.'n  more  exlensive  and  Milenm  than  the 
one  whicli  yi^steiihiy  attended  him  to  the  iiiavi'." 

Tlie  Eune"l-:il  services  weiv  pei  rorme.l  by  liisliop  Monm, 
acrordinj:  totherilria!  of  (lie  K|iisco|.al  tlhiirch,  of  which 
the  deceased  was  a  aiemliei-.+     On  its  entrance  into  tlie 

*  Mr.  fhoiiiiis  Mur>liiLll.  fi  <.'<'iitl<'iii;tii  <>f  liiiv  liiK-iils  iirnl  :itt;uiiiiii'iits.  miiiI 
nt  tlu-  liinf  i)[  bis  .l.'^uli  a  riiviiiU'r  •■U-<J  •>]  lb.'  Vir<.'iiiia  II'>i|..i.  .>r'  I  h'li'^-ritt.'M. 
He  was  iin  bj>  wiiy  i..  visii  bi^^  taib.T  u\  I'biliirli-l|.biii.  Wliilr  w^ilkiriir  miir 
till;  (■..iirl-bmi^i-  in  lliilliiu.nv.  u  vi.ik'iil  lliumlfrsiiTii]  iirm-^.  iiml  Mr.  Miir- 
Nhnll  wilii  )i  rrii'iiil  s>iii.<;lii  nIii'Ii.t  rrmii  IIk'  ruin  in  tin-  lull  of  tlic  I  'onrl 
hoiiKi-.  A I'liiniiii'v  of  llii'  liiiiMii)^'.  <-trii<-k  niiii  li;;]itiiiji^.  ;is  it  h^i-  ib'>ii>rbl. 
fell  uiHmllii-stiiir-.ir  ni.' r,.Liri  bi.iw,  :liu1  a  |«iirii,ii  ..f  it  In  Ibiit  iKirl  <,f 
till-  liilll  wliiTi-  Mr  Mur.-^li>ill  <li>.xl.  .sirikiii;:  iiiin  -itKl  \vi>uu<liti^  lilni  s<i 
Mivvri'lv  Iliiil  bi-  (licil  cnrlv  tln'  nrM  ninniini;. 

t  -AinoiiK  Chrisliiiii  i^TK."  -MV-i  -Tll.L'r-  S(..ry.  ■b.'  |«Tsr.ii;illy  .iHMcbr-.! 
hIniM-1f  to  t)i<-  Kjiisi'-iiKil  Cliiiri'li.  11  »:i~  Hk'  T'-\\^i-ii  •>{  \iW  r-:irly  <'itii<n- 
tiun:  ami  iNiiimr  !ifli'nviii'(l>  lb:it  nf  bi~  rlmiii'.  IStil  li<'  wii:'  uitlnitit  tbc 
sliKblLiJ  limcli  r.f  bipitrv  m-  inii.li  ninii'.  Hi-;  ImtiivhIijii-.-  «!i-;,s  v\iib;  !is 
ClirUtniiil y  ItM'ir.  ll  i-i>il>]':i<-i'<l  iIk-  Inuu.'in  r-.u-t:  ^\•■  w-.i^  in.t  niily  HImtuI 
in  his  fii'liiiK^  nml  |.rtt]H|>l<'>.  but   in  bi:.  rbMrltii-s.     lli'^  ImtnU  vu-r<' i>t«-ii 

port  good  iiistiiiiiiiiijs. " 


618  LIVKS   OF  TIIK  CHIEF- JUSTICES. 

city  the  c()ri)SP  was  met  at  the  I'nion  Hotel  by  an  im] 
Ing  procession  of  the  civil  authorities,  military,  clerg;^ 
masonic  brethren,  and  (citizens,  and  was  taken  to  hisowi^**'^ 
house,  accordin<;  to  his  request.     Thence  it  was  carrit: — v/ 
to  the  new  ))urying  gi'ound,  where  it  rests  near  the  ash^?-^ 
of  his  wife.* 

The  death  of  Marshall  excited  a  deep  sensibility  in  the 
public  mind  throughout  the  country,  and  every  possible 
mark  of  respect  was  shown  to  his  memoiy,  particularly 
by  the  members  of  the  bar  and  in  the  various  Courts  of 
justice.     The  most  eminent  of  his  professional  brethren 
were  selected  and  consented  to  deliver  eulogies  upon  his 
services  and  charac'ter — Stoiy,  Kent,  Webster,  Binney» 
Sargeant.    A  collection  of  the  lU'oceedings  of  the  different 
Courts,  their  resolutions,  the  addresses  of  the  bar,  the 
resp(mses  fiom  the  bench,  would  till  a  volume.    From  all 
these  T  select  (me  i)assage  only — a  single  sentiment — the 
resolutions  adopted  by  the  Charleston  bar.     It  is  a  senti- 
ment so  sinuiilarlv   just  and   beautiful,  so  modest,  so 
truthful,  and  yet  so  profoundly  suggestive,  that  it  de- 
serves to  bi»  eni::rave(l  on  the  marble  bust  of  the  Chief- 
.lustice,  which  stands  on  its  pedestal  in  the  hall  of  that 
tribunal  in  which  he  so  long  presided  :---ii^Thou.L:b  his 
authoi'itv  as  Chief-.Iustiee  of  the  Tnited  States,"   savs 
the  Charleston  resolution,    'was  ]>roti'acte(l  far  beyond 
the  oj'dinary  term  of  i)ublir  life,  no  man  dare<l  to  covet 
his  place,  or  express  a  wish  to  see.it  filled  by  aiuither. 
Ev(»n  the  spirit  of  paity  resi)ected  the  unsullied  jjurity  of 
th(»  Judg«»,  and  tlie  fnnie  of  the  Chief-.Iustice  has  justified 
tin*  wisdom  of  the  Constitution,  and  reconciled  the  jeal- 
ousy of  fretMloni  to  th(»  in(l(»])endence  of  the  judiciary.'' 

It  might  1m»  exp<M*t<Ml  that  having  thus  followed  the 
('hief-Justice  to  the  clo^e  of  his  career,  and  ^k»-tche(l, 
with  perlijii)s  a  too  free  p«*n.  his  judicial  services,  his 
opinions,  and  \i\<  jiubjic  character,  I  should  s]»eak  <»f  his 
domestic  and  social  virtues,  and  of  that  hajjpy  combina- 
tion of  faculties  wiru'li  thivw  a  charm  around  his  fireside. 


*  nil  iiiii"!..!  Kii'iuin'r.  .Inly  in.  is:',"). 
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and  over  ^xh  intfrcoHrae  in  privitte  life.  Tliis  wonid  be 
proper,  donbtJesH,  but  tan  scaif  ely  hv  nwessary.  I  might, 
indeed,  speak  of  that  raiv  (■onil)iniitioM  of  virtne  and 
wisdom  whicli  his  private  as  wpII  as  liis  piiblit:  life  miuii- 
fesled — of  tluit  wise  and  considerate  pi'oi)riety  of  conduct 
— that  natural  dignity  of  deportment — that  love  of  truth 
and  deei>  sense  of  moral  and  i-elijrious  obligation — that 
umiiTected  modesty—that  simplicity  c»f  diaracter,  man- 
ners, dresa.  and  deportment — that  deep  sensibility  and 
tenderness — that  aitient  love  of  licime  and  attanhnient  to 
tile  pleasni^es  of  the  domestic  circle — that  i-espect,  cour- 
tesy, and  kindness,  whic^h  he  uhvjiys  manifested  for  the 
femah'sex — that  absence  of  all  seliish  feeling— that  lie- 
nevolence,  and  that  kindly  chai-ity.  Mhich  was  not  only 
a  principle  and  rule  of  his  life,  but  an  innate  sentiment 
of  his  heart.  All  these  inifiUl  be  sjiokeu  of  in  terms  of 
umpialitied  i-es])ei-t  and  admimtion:  but  the  task  has 
been  already  done  by  the  hand  of  another,  his  intimate 
companion  and  friend,  for  twenty-four  yeai-s.  and  in  a 
manner  which  none  may  hope  to  eqiu'il  or  even  to 
imitate,* 

In  bringing  this  sketch  to  a  close,  however,  1  cannot 
refrtiin  from  inti-oducinjr  the  fiilhtwiiiir  tribute  to  his  do- 
mestic virtues,  from  tlie  i)en  of  a  venenible  kiiismiin.  as 
preserved  by  one  of  his  eulojristsf--  a  tribute  as  full  of 
affectionate  temlerness.  as  it  is  of  a  tnMi-hing  sinii)licity, 
and  genuine  tnithfnlness : 

"lie  had  no  frays  in  boylnxid.  Tie  had  no  ([iiaiTels 
or  outbreakings  in  maiilio<Kl.  He  was  the  composer  of 
strifes.  He  spoke  ill  of  nn  man.  He  me^ldled  nut  with 
their  affairs.  He  viewed  their  worst  deeds  through  the 
medium  of  (tharity.  He  had  ei^ht  sisters  and  six  broth- 
ers, with  all  of  whom,  from  yoiitli  to  aire,  his  iiiteir<jui'se 
was  marked  by  the  utmost  kimlness  and  aircctioii :  and, 
although  his  eminent  talents,  liijrli  )niblic  i-liaiiicler.  aii<l 
iicknowledged  usefulness,  could  not  f;iil  to  l)e  a  suliject 
of  pride  and  admimtion  to  all  of  them,  there  is  no  one 

•  Skclcli  liv  .Iuil.itf  Stiirj-.     Mi»-i-llimlcs,  i»\ff-^  tiTd  lu  H^*-!. 
t.Mr.  Biiimy.    A<Uim«  iM-ftm- iIk- r.Hiurils.if  E'liilail<'l|.|ihi. 
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of  his  numerous  relatives,  who  has  liad  tlie  happiness  of 
Ji  personal  association  with  him,  in  whom  his  purity, 
simplicity,  an<l  altVctionate  benevolence  did  not  produce 
a  deepei"  and  more*  clierished  impression  than  all  the 
achievements  of  his  ])owerful  intellect."' 

And  to  this  may  be  addt*d  the  last,  i)erliaps  the  most 
generous  and  affecting  tribute  of  that  devoted  associate, 
who  mourned  his  loss,  not  as  a"  friend  cmlv,  but  as  a 
brother — a  tributt*  less  to  be  valued  cm  account  of  any 
poetic  beauty,  than  as  evidence  of  that  warm  affeetion, 
and  that  undvinu*  and  reven^ntial  admiration,  which 
Story  never  ceasf^d  to  entertain  for  Marshall.  The  lines, 
written  but  a  few  months  after  the  death  of  the  Chief- 
Justice,  weie  intended  as  an  inscription  for  a  <*enotaph. 

"To  Marslijill  rfarcd—thc  i^rrat.  tin*  j^ood,  the  wUc, 
Bcirn  lor  nil  aires,  lionoivd  in  all  skies; 
lli.s  was  till*  fame  to  morlal.N  rarely  iriven, 
Uegiiii  oil  earili.  but  fixed  in  aim  on  Heaven. 
Genius  an<l  learninij;  and  eonsuniniate  skill. 
Mouldin;:  raeli  (lioui::lit,  obedient  to  the  will; 
AtVeetion^  ptire  a^  <''er  warmed  human  breast.. 
And  love  in  blc-simi  «)ihirs  ilnubly  blest: 
Virtue  unspoltrd.  uneorrupleil  truth, 
(tiiiiIl'  in  ;iu"e  and  b«-antifnl  in  youth; 
Thesf  wtrc  hW  bright.  pov><.'<Nionh.     These  had  power 
To  charm  llnnndi  life  and  elieer  his  dyin.ff  hour. 
All  the^tf  arc  p<ris]nd?     Xo!  but  snatehed  from  time 
To  blonm  afresh  in  yond<"r  «^pherit  sublime. 
Kind  wa**  the  dnnui  itlie  fruit  wa*^  ripe)  to  die, —  ■ 
Morl:d  i«»  clolli'tl  with  immorlalitv." 


ROGER  B.  TANEY, 


If 
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To  the  stranger  who  for  the  (ii-st  time  visits  tlie  Capitol 
at  Washington,  there  is  no  more  iiiterestinf;  or  attnictive 
place  of  resort  than  (he  hall  wliere  ai-e  held  the  sessions 
of  the  Supreme  Court  of  the  United  States.  It  is  situated 
on  the  ground-floor  of  the  hnildinjr,  in  tlie  story  t>elow 
that  which  contains  the  clnuuhers  wliere  the  two  bnindies 
of  the  National  Lejdslatnit^  assemhle.  The  aiipri->arh  to 
it,  throujrh  the  main  part  of  the  Oapitol,  if  by  no  means 
inviting.  It  U  fi-oni  tlie  dark,  damp,  relhir-like,  ciwular 
enclosure  immediately  under  the  rotunda,  whei-e  ,uroui)3 
of  coloBSJil  oolnmns  are  thickly  rlustc^-ed  top^tlier  for 
the  sujiport  of  the  dome  above,  conveyin^i  to  tlie  mind 
the  sole  idea  of  solid,  nntssive,  Efry])tian-like  arcliitec- 
tui-id  sti-enj^th.  A  hall  leiidin^i  friim  this  eiiolostire  to  the 
south  eutrance  of  the  Capitol  (Conducts  to  the  Supreme 
Court  room,  an  a]i:irtiiierit  of  moderate  size,  which, 
though  neat,  is  perfectly  plain  in  apiiear.tn<'e,  and  .simple 
in  its  decorations  and  fumitui-e.  This  apartment  is 
lighted  by  windows  immediately  lieJiiiid  the  sejits  of  the 
.ludsifs — file  bar  and  the  audience  sittiiis  in  front.  The 
i'Onse<iuen('e  of  this  ariflnfrement  is,  rliat  so  far  as 
the  audience  is  cnncerni'd  the  lij^lii  is  defeciive.  and  it  is 
often  ditiiciilt,  and  in  a  dark  day  inipossibl^,  for  those 
sitting  immediately  in  front,  to  distiniruisli  the  features 
of  the  meiulK^rs  of  tlie  Court  after  they  have  taken  their 
seats. 

If  the  visitor  de.siivs  to  see  the  Cmiit  in  session,  he  has 
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but  to  tiiko  his  sent  and  wait  ])atioiitly  until  the  appear- 
ance of  the  Ju(.lii:t»s.  lie  will  oidinarilv  observe  somt? 
few  members  of  the  bar,  other  than  the  counsel  en^raired 
in  the  clause  under  ar<rument,  saunteiinu*  in.  and  taking 
their  seats,  and  oc(*asi(mallv  stranueivs  or  other  visitois 
attracted  by  interest  or  curiosity;  unk»ss,  indeed,  some 
advocate  of  distini!:uished  reputation  is  to  addi-ess  the 
Court,  or  some  cause  of  more  than  usual  interest  is  to  l>e 
called,  in  which  case  the  (.'ourt  I'oom  is  quickly  lilled, 
and  often  by  an  imposin*r  and  brilliant  audience  of  ladies. 
It  may  be  perhaps  a  few  minutes  after  the  api)ointed  hour 
of  meeriujir,  when,  without  any  flourish  of  ])arade,  or  an- 
nouncement, the  Judges  enter  in  their  black  silk  irowiis, 
in  ])rocession,  raid\ed  according  to  the  dates  of  their 
resi)(»ctiv(j  commissions.  At  the  head  of  the  ]»rocession 
vou  observe  a  tall,  thin  num,  sliirhtlv  bent  with  the 
wein'ht  of  years,  of  pale  complexion,  and  f<»atures  some- 
what attenuated  and  (»areworn,  but  lighted  uj*  by  that 
benignant  expression  which  is  indictive  at  cmceof  a  g<.Mi- 
tle  iemi)er  and  a  kin<lly  ln*art.  With  a  firm  and  steady 
stei>.  bv  no  m«'ans  indieatlnu'  the  years  which  have  a<'tu- 
ally  rolled  over  his  h<'ad,  he  approaches  to  take  his  seat. 
His  brotluM's  and  associates  rang(»  themst-lves  on  either 
hand,  according  to  their  rank,  <lerermined  by  the  date 
of  rheir  resiH'ctive  appointm«Mits.  Immediately  on  the 
riulit  Mr.  .lusiice  McLt^an  of  Ohio,  the  oldest  Juduv  in 
commission  on  the  bench,  takers  his  seat:  Mr.  Justire 
Wayne  of  (Georgia  on  the  h»ft  ;  and  so  alternately  «ui  the 
right  and  lt»ft  Mr.  ,Iustice  Catron  of  Tennessee,  and  Mr. 
Justice  Daniel  of  X'iiginia,  ^Ir.  Justice  Nelson  of  >^'m\v 
A'ork.  and  ^Iv.  Justice  Giiei-  of  Pennsylvania,  Mr.  Jus- 
tice (-urtisof  iras<acliu^(»tts,  an<l  Mr.  , Justice  ('ami J>H1 
of  Alabama.  Pri*s«'ntly  the  crier  will  open  the  C«>urr 
with  that  (plaint  and  half  ludicrous  old  formula,  which 
has  come  down  to  us  from  the  earliest  times,  commeiic- 
inii'.  *"^f  V'^"  ^^  '/'.v/'  and  eiidiu'i',  "(iod  save  the  Inited 
States  and  this  Inniorable  ( 'rno't  I  *'  The  Court  is  n<»win 
session  and  you  are  in  the  pre<t»nc«»  of  (»iie  of  the  three 
<'o-ordinate  braneh(»s  of  the  Federal  irovermuent. 
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If  it  lie  a  rloudy  day,  you  will  not  In*  able  to  distin- 
guisli.  iM'tieatli  the  dark  mass  of  hair  whkh  oveiliaiigs 
tlip  foii^liead  nf  the  taJl,  rlnii,  Vfitcnible  old  man  who 
Las  jiisr  taken  lii^  swit  in  IIk-  midst  of  that  fp-oup  of 
Jnd^'s,  iinytinnsr  niin-e  than  the  mi.'ii'  (inllini'S  of  his  lea- 
tnifs;  lint  yon  will  presently  liear  his  voire,  in  the 
blandfsi  and  most  atfahlc  nf  tones  :  '•  The  Court  is  ready 
to  hear  you.  Mr.  Attoniey-ifenenil."  whereniiontliearjjrn- 
nient  of  the  ease  at  bar  immediah-ty  [n-oeeeds. 

The  [lerson  who  liiis  siKiken  llies.-  wnrds  is  Mr.  Chief- 
Jiistiee  Taney,  oi'  whose  life  ;ind  j'udieial  ejirt^r  1  am  now 
to  attempt  a  sketeh.  He  is  just  seventy -seven  years  of 
ajie,*  and  ihoUjjU  not  in  the  eiijnymenr  of  robust  heiUtli, 
as  hiseountenitnce  indii-aies.  yef  lie  eontinnes  in  the  full 
possession  of  his  vifforous  intelli.-eiual  faenlties.  The 
present  session  eompleies  the  eviriiireiilh  year  of  liis 
serviee  on  thebenehoF  the  irilmnid  over  whieli  he  pre- 
sides, anil  t()  whieh  ii<'  wsis  appointed  a.s  tlie  sue('es.sor  of 
Chief-.Iustiee  Marshall. 

Koger  Jinioke  Taney  is  a  naiive  of  Miiryland,  and  was 
born  in  Calvert  eniiniy.  in  that  State,  un  tin.-  17th  day  of 
Mai-ch,  1777.  His  ilnee^tol■s,  both  on  the  father's  and 
mother's  side.  wej>' among  the  eiirlifst  settlei-s  of  Mary- 
land, having  emigrate<t  fiom  Kiighind  [o  that  enlony  in 
Cromwell's  time,  'i'he  name  ol"  Taney  is  of  Welsh,  or  at 
least  oT  aboriginal  Hiiti^h  origin,  and  Ihou^h  not  <-oni- 
nion  in  Kiighmd  at  the  pieseiit  day,  is,  1  am  informed, 
still  known  tliere.+  The  paternal  aneesltir  of  Mr.  Taney, 
who  caiiie  to  >hiryhind  about  tlie  year  Hi.")'),  was  of  the 
Catholic  I'idtli.  Like  the  I'lirilans  of  Kngland  in  rlie 
time  of  Chailes  I.  he  sought  rejiose  and  liberty  of  ron- 
iK'ientre  in  the  wilds  of  tlie  new  wiirhl ;  foi'  the  otherwise 
liberal  ]")Iiey  of  ilie  I'niteetor,  in  matters  of  ivligions 
woi-shiji  and  faith,  did  not  embniee  the  Calholie,  and 
indeed  srareely  included  the  pielatist,  wilhin  the  pale  of 
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tolf^ration.  Wliile  the  government  of  Charles  I  drove 
the  Puritan  to  the  shores  of  New  Enghmd,  that  of  Crom- 
well forced  the  Catholics  into  the  wilderness  of  Mary- 
land, and  thus  America  became  peopled  with  the  bone 
and  sinew  of  tlie  English  nation.  The  descendants  of 
this  gentleman  for  several  generations,  Catholic  like 
himself,  experienced,  even  in  their  secluded  retreat  in 
Calvert  county,  where  they  tilled  the  soil  in  peace  with 
all  men,  those  civil  disabilities,  and  political  disfranchise- 
ments, w^iich  the  intolerant  legislation  of  the  mother 
country  fastc^ied  u])on  a  proscribed  church.  The  Mar}'- 
land  Convention  in  1770,  however,  bv  its  Constitution 
and  IJill  of  Iiiii:hts,  aluilislied  these  arbitrary  distinctions, 
and  established  full  and  absolute  equality  of  citizensliip 
and  ])rivil(»ge  foi-  all  religious  <lenominations.  Subse- 
([uent  to  this  [icriod  the  father  of  the  present  Chief-.Tns- 
tice  wasrei)eat«.Hlly  elect(»d  to  re])resent  his  native  county 
in  th«»  Maryland  Hous(»  of  Delegates. 

On  the  inoth«»r  s  shW  Chief-Justiee  Tanev  is  descended 
from  Dr.  Hogn*  Mniinvnring,  Bishop  of  !St.  David's,  in 
tlu*  linn*  of  ( -hnrles  1,  a  uvntlcman  of  a  noble  familv  fr«>m 
Clifshijv.  Til*'  IMshop  of  St.  David's  Avas  the  fi'ieiid  of 
Ai('lil>isho|>  Land,  and  owed  his  ])referment  in  tln^  church 
to  lln*  u'ood  ollices  of  that  celebi'ated  but  unfortunate 
prelate.  His  second  daughter,  Mary,  inteiniarrii»d  wirh 
liolxTt  l>i'nok«*,  l\s(|nire,  a  gentleman  of  good  family  in 
Sus>ex,  and  one  of  tln^  issu«»  of  this  marriage  was  linger 
Ibooke,  I  he  lineal  an<M\stor  of  the  Chitd'- Justice,  from 
whom  his  (.•hiislian  name'<  are  deriv(»d.  Tin*  family  came 
to  America  in  Kmo,  and  settled  in  C'alvert  county,  where 
the  i»aternal  ancestors  of  the  Chief-Justice,  after  their 
arrival,  also  iv.sided.'' 


*  UuluTt  I»n>(»k(.'.  wlin  caiiii-  to  Anu'iic:i  in  U'mO,  \vas  tin.-  lirst  \\bi>  Si>rf,d 
Patu\<.-m.  :ilmut  f\\ tilts  inil«.'>  \i]>  \hv  riviT,  at  Drlal»r«»ok(.'.  Sxm  after  his 
arrival.  I.nnl  IJalliniMn- a]»iM»inl«'«l  liini  Co/m/Kfnift r  oi  C'luirl«-s  ci»unty.  and 
wlu'n  llu-  L^ovciniiuiit  of  Cminwill  hccaiiu'  cslaMishiMl  in  1052,  Ik*  \va< 
clioM'M  liv  th»'  Coiniui^sioiK  r>  for  Kcdurinir  tlic  Plantations.  GovcnuM"  uf 
Marvlaiid.  About  llu*  saiiir  tinii;  be  r«'ni(»vi'(l  to  tht' opposite  Nidt- of  the 
riv«T  I*atii\«  nt.  anil  dyiiiir  uii  llu'  'iOth  of  July.  106:).  wa.s  burii'd  at  his  suai. 
llrooke  Plact'  Manor,  in  Calvi  rt  county,  Maryland. 


ROfiER   B.   TANKY. 


fl27 


Roger  Brooke  Taney  was  born  in  Calvert  <'(>nnty,  in  the 
State  of  Maryliind,  on  tlie  17th  of  Maivh,  1T77.  He  waB 
educated  at  Dickinson  CoUej^.  ('arlislc,  in  the  State  of 
Pennsylvania,  of  wliirli  Institution  lie  became  a  student 
in  the  spring  of  J7'.»3.  Tlie  College  was  then  under  the 
8Ui)eriiitendence  of  the  llev.  Dr.  Xesbitt.  a  Srotcli  Pivs- 
byterian  divine,  celebiiited  for  lils  wit  and  classical  at- 
tainments. Taney  contijiued  ii  member  of  this  institution 
three  years,  and  was  gniduated  in  the  year  ]7!>r>.  He 
commenced  the  study  o[  the  law  in  flie  spring  of  the  fol- 
h)wing  yearal  Annapolis,  whei-e  the  princiiuil  ('oiirts  of 
Maryland  were  llien  held,  in  llie  ollice  of  Jeremiah 
Townley  <,'h:ise.  who  Iwn  years  heft nv  had  been  :tp- 
])ointed  Ciiier.Fudge  nf  rlie  (ieneml  ('.mil  nf  Maiyland, 
Tlie  liiir  of  this  Court,  at  lliiit  time,  wasoriiameiited  with  a 
brilliant  ronstell;itioii  of  professional  talent,  which  might 
C(jmjiare  favonibly  with  that  of  any  other  State  in  the 
Uiiiim.  The  iidviiiitage  of  mingling  wilii  his  older  jii-o- 
fes-sional  brethren,  and  of  witiit'ssiiig  their  elTorts.  was 
nol  without  its  inflm-m-e  on  the  ndnd  nf  iIh'  young 
student,  and  eNcited  in  his  lui-ast  a  minii  ami  eager 
.sjiiiTt  of  ]>i-')fessi<)TuiI  emulation.  Uiiriiig  this  period, 
too,  lie  laid  the  foiiiid:ilioii  of  tliose  solid  piofes*iio!ial 
attiiinnienis.  imd  ariiiiiied  those  habits  of  industry  and 
patient  investigation  \vlii<'h  <-i»nlribuled  so  largely  to  his 
subseijiienf  einineiil  sriccess. 

In  the  spring  of  W.M,  Ihii^e  years  after  lie  coninieiiCHd 
the  study  of  the  law.  he  was  admittifi  to  the  Imv.  and 
immi'diately  ivtnrnitl  to  his  native  eouniy  of  C!alverl  to 
enter  iijion  the  in-actieeof  his  jn-ofession.  Almost  befoiv 
he  had  made  his  //rfi'''/  at  the I'ar,  however,  he  was  tailed 
into  jiolitical  life.  b<'iiig  elected  in  the  aiiliimii  of  the 
same  year  a  ilelegate  to  the  (teiienil  Assembly  of  Mary- 
land. Mr.  Taney  was  then  scareely  twenty-lhree  years 
of  age  and  the  yollnge^l  member  of  the  House  of  Dele- 
gates; yet  it  is  said,  that  amid  the  slonny  debrjies  whi<-li 
oecuil-e<l  in  that  body,  consequent  upon  the  unpreee- 
denietl  poimlar  excifement  gi-owing  out  of  the  canvass 
between  Adams  and  .lelferson  for  the  presidency,  hedis- 
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played  an  intrei^idity  of  character  and  an  uprightness  of 
motive  which  /:cained  for  him  the  jidmiration  of  his  co- 
temporaries.     He  was  in  the  House  of  deleg:Ues  at  the 
time  tlie  announcenif^nt  of  tlie  death  of  Washington  was 
made  to  that  body,  and  well  remembers  the  impressive 
scene.     As  Charles  Carroll  of  Carrollton,  and  John  Eager 
Howard,  the  Committee  from  the  Senate,  entered  the 
hall  of  till'  Hoiisc  to  make  the  announcement,  the  mem- 
bers lec^eived  them  standing  and  in  resj^ectful  silence ; 
and  as  Mr.  Carroll  communiacted  the  altiictinsc  intelli- 
gence,  the  tears  streamed  down  his  cheeks,  while  many 
an  eye  ai'oimd  him  was  also  tilled  in  sympathetic  sorrow. 
It  was  a  moment  when  the  voice  of  faction  was  hushed, 
and  the  din  of  political  strife  melted  awny  into  profound 
and  reverential  silence;  for  all  could  unite  in  heartfelt 
hfmiage  to  the  memorv  of  the  illustrious  dead. 

Mr.  Taney  declined  a  i-e-election  to  the  Maryland  leg- 
lature  with  the  view  of  applying  himself  more  closely  to 
thepi-actice  of  his  piotVssion.     The  following  year  here- 
moved  to  Fiedericktown,  in  the  countv  of  PYederick, 
that  l)(»ing  I'ciranled  as  a  moreeliiribleand  extended  field 
for  the  pursuit  of  his  professional  avocations.     Here  he 
remained  in  the  pra<'tice  of  the  law  with  a  constantly 
increasinii"   success  and  growing  reputation,    until  his 
removal    to  J>altimort?,   a  period  of   twenty-two  years. 
When  h(^  entered  upon  it  the  scene  was  entirely  new  to 
him.     He  was  conii)aratively  a  stranger  in  that  i)art  of 
tin*  State.     A  vounu*  man  of  three  or  four  and  twentv, 
with   few  acipiainrances,  little  ])ersonal  influence,  and 
])ut  a  small  stock  of  expeiience,  his  was  cei'tainly  at  the 
outset  no  easy  and  sunshiny  journey  up  the  steep  and 
rugged  assent  which  leads  to  professional  eminence,  and 
which  recpiii'es,  even  undei*  the  most  flattering  auspices, 
so  large  a  shaie  of  hope,  ambition  and  energy  to  sur- 
m<ninr.     ''l^ut,"  remarks  a  writer  of  a  brief  ntitice  of 
the  Chief-Justice"^'  'Mhe  wary  and  reflecting  yeomanrj' 
of  Fredei'ick,  Washington,  Alleghany  and  Montg(»niery 
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comities  soon  discovei-«Kl  that  his  industry  li:i<l  no  bounds; 
that  ]if  possessed  a  mind  of  the  ]ii<;tiest  oi-dei- :  tliiit  judg- 
ment, aruteneSH.  [lenetnition.  raimcioii-s  memory,  hccu- 
rate  lenminf;.  stejidy  pefseveience  in  tlie  diseharge  of 
duty,  a  lofty  integrity,  united  with  a  giave  and  winning 
elorntioii  wei-e  develojH'd.  These  ciualilicatious  were 
soon  rewarded  with  an  extensive  and  hienitive  practiee. 
As  his  powers  were  unfolded  witli  experience,  they  saw 
that  in  the  argument  of  important  causes,  he  disentim- 
gle<l  what  was  intricate.  cnuHrnied  what  was  doubtful, 
embellish (h1  what  was  dry.  and  ilhistratfd  what  was 
obscure." 

Ir  was  but  a  few  years  after  llis  sett  leiriput  in  l-'i-ederick 
ei-e  Mr.  Taney  by  the  foice  of  his  talfiils  and  industry 
raise<l  hiinself  to  a  respe<-rabtean[l  jiromiiieiil  position  at 
the  bar.  He  was  soon  emjiloyed  in  many  ol'  tlif  iimst 
important  causes  aiising  in  that  part  of  the  State,  llis 
pnurtii'e  was  liotli  lucrative  and  exrcnsivf.  noi  only  in 
tlie  county  Courts  in  tlu;  judicial  distn<-t  in  which  he  re. 
«ide<l,  but  al.so  tlif  Court  of  Apiteals.  The  ivports  of 
cases  in  tliat  Court,  by  Hariisand  Jolinsoii  exhibit  abund- 
ant evidence  of  liis  iibiliiy,  his  iiidusfry  and  Ills  success 
as  an  advocate,  even  before  his  removal  to  naltiniore. 
Tliey  show,  too,  that  he  was  fn-nuently  !isso<'iatfd  with, 
and  op|iose<l  by  tlie  most  eminent  niid  al'l*' lufuibei's  of 
that  distinguished  and  brilliant  Inn- which  then  assem- 
bled in  the  Maiylinid  Court  of  Ap]ieids.  iind  that  he 
gnipjiled  successfully  in  iutcllectuiil  coiillici  with  such 
nu-n  us  Pinckney,  Wiudfi-,  Martin.^'  IIai-|H'i',  Williams 

•  Willbni  l*m>-kiii-v  riiiil  l.uriu-r  .Miiriiti  ui^ri'  Mii'  iriniit'^  .>r  llii'  Miirvluna 
)mn  .Miinin'"  kiliits  \\ir<-  1m<l,  :iii<l  lir  <,riMi  ;ip)i<':irril  in  Court  <'vi<i.'iiMy 
iiil'iKk'uli.il,  III'  Vdiiv  WHS  tiiil  [ili'ii-.Ltil.  mill  Ills  bti;:iiiii:i'  w;is  lit  limnt 
uiigniniiiiiitk-ul.  Ill'  M'l-iiii'il  :ir  liiin'-  in  tiiki'  a  |iii-itivi-]iirii>iLi'i'm'.li'iwinK 
bin  iiniTilhn.TPir(li.r  ^.-iK-i  iii-tr  in  hi-ilo-*-;.  liiiirini^"'  -"ul  ■■vm  in  lii.-urgu- 
mciit  lit  n i-'Hum:.  ScilHitlisliimliiiL'  ull  tlii'M>  ;in:il  iIi-ImIs.  In-  H!i<  ii  ;:ruiiil 
hwiyrr:  tic  litrnilly  riir<;<il  iii>l]iiii<:  tiiiit  li>-  liml  n'liii.  iinil  lu'  liiul  n'^il  wry 
■  (Ufply.  hii  VHij- (li'fi-i-is  III  litiiiH  iinisi;  friHii  Ilii-  fiilnii*  nf  his  li'ifiil  kmiwi- 
Mlin*.  His  l*ui  tialiith  win-  iiis  inr*-.  iiiul  iH.lwitli-liimlinsr  tlir  Immcnw! 
pnifi^iti'iimitl  liurv(!Sts  lii'  IimiI  mipfil,  iit  tlir  inil  i.f  Iiii  liff  iii'  wiii  in  ulisoiuUj 
itistrcs!>.  Till-  foiliiwiii':  n-si>liili<iii.  im^siil  li.v  lliv  juiiil  Li.L.'i>iiilun-iil  Mury. 
land,  ill  Fi-bniarj-.  lsa2,  in  nlTcrcil  a-  u  w:iriiii)i:  tii  Uif  vfiwiLwr  mtn  in  oiir 
34 
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and  Johnson.  Thus  in  1821,  in  conjunc^tion  with  Mr. 
IIari)er,  lie  argued  in  successful  opposition  fo  Pinckney, 
Wiiuler  and  Williams,  the  highly  ini])ortanl  <*au»e  of 
Brown  r.s\  Kennedy,*  which  brought  up  for  discussion, 

nobk'  profession.  It  carries  u  lesson  which  should  never  he  fi»riroTtou: 
"  /»*< .w>//vf/,  That  <*aeh  and  cfvery  practitioner  of  law  in  this  Stat«'  .shall  l>c. 
aud'he  is  hereby  compelled,  from  and  after  the  iwissas^e  of  this  i*csolutu»u. 
to  obtain  from  the  Clerk  of  the  County  Court  in  which  he  may  uractico.  a 
licen?%e  to  authorize  him  so  to  practice,  for  which  he  shall  pay  annually,  on 
and  before  tlie  lirst  (hjy  of  June,  the  sum  of  tive  dollars;  which  sai<l  sum  i> 
to  b(j  deposited  by  the  C^lerk  of  the  Criunty  Court,  from  which  ho  may  prct- 
cure  such  license,  in  the  treasur\'  of  the  Westeni  Shore  or  liisteni  Short-, 
as  the  case  may  be.  subjecrt  to  the  order  of  Thomas  Hall  and  William  H. 
Winiler,  Esqrs..  who  are  hereby  ai)iJointed  trustees  for  the  ap])licati<>n  of 
the  proceeds  raised  by  virtue  of  this  re.s(.)lution,  to  the  use  of  Luther  Martin: 
Provided  that  notliing  hen-in  contained  shall  lie  taken  to  comix?l  a  practi- 
tioner of  law  to  obtain  a  license  in  more  than  one  Court.,  to  Im?  aunuallv  re- 
newed.  under  i)enalty  of  beinu:  susjiended  from  the  l)ar  at  which  he  may 
prjictice      And  provided  that  Ihi.s  resolution  shall  cea.'^e  tt»  Ik?  valid  at  the 

death  of  the  sjutl  Luther  Martin."     .Martin  was  Attornev-General  of  Marv- 

•  •• 

land  durimr  the  Hevolution.  and  remained  such  for  a  arreat  mauv  vears 
afterwards.  .Mr.  Pinc^kney  was  a  iKTfeet  contrast  to  his  great  rival:  he 
was  very  careful  as  to  his  dress.  an«l  almost  always  won'  his  «^lovc<  in  the 
Conn  room;  his  laniruaL'"<'  w.in  fastidiously  correct,  ami  his  ariruments  wen- 
clothcil  in  ijcnu-eful  sentences.  In  every  department  of  the  science  he  was 
a  prof(»un«l  lawyer:  he  wuuld  never  undertake  a  case,  however  Mua II.  unh'^> 
he  had  time  lor  can-lul  i>rej»:iration:  and  he  seemed  to  act  as  if  his  repirn- 
tion  depended  upon  each  ease,  lonir  after  he  was  at  the  hea«i  of  the  bar.  He 
was  Cnited  States  Senator  from  Maryhunl  when  he  died.  Mr.  Uandolph. 
of  Viriiinia.  announced  his  death  in  the  House  of  Hepresi'utatives.  •'Mr. 
Uiindiilph  rose  to  announce  to  the  Tlousi*  an  event  which  he  Imped  would 
put  an  end.  at  least  lor  this  day,  tn  all  Further  jar  or  colli.sion,  here  or  e|si-. 
where.  am<»ni:-  the  members  of  ihi^  body.  Yes.  for  this  one  <liiy.  at  least, 
let  us  sav.  as  our  lirM  mother  said  to  our  first  father: — 

*  While  yet.  we  live. — scarce  one  .sh<»rt  hoiu",  j>«.'rhap.s. — 
Between  us  two  lei  till  re  be  i>eace.' 

I  rise  to  aiinr»unee  to  the  ITou^e  the  ni»l  unlooked  for  death  of  a  man  who 
tilled  the  lirst  place  in  tin-  public  estimation,  in  the  tirst  profession  in  that 
estimation,  in  this  or  in  any  country.  We  have  been  talkin;::  of  G»:neral 
Jack.son,  and  a  irre.-itcr  than  Ik-  is  not  here,  but  u^one  forever.  I  allude,  sir. 
to  the  boast  of  Maryland,  and  the  pn(h'  of  the  United  States — the  pride  of 
us  all.  but  more  part  iiularlv  the  pride  and  ornament  of  the  profe^^ion  of 
which  ycm,  Mr.  Speaker  (Philip  P.  l»arbour),  an?  a  memlM^r,  and  an  eminent 
(me.''  In  many  re,spet;ts,  Mr.  Pint^kney  wjw  the  greatest  lawyer  that  eveT 
appeared  in  a  Cmu't  of  justice, 
♦  0  Harrison  and  Johnson's  Kep(»rts.  lOO. 
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and  tioolly  settled,  a  very  novel  tjiiestion  i-elative  ro  tlie 
ori^nul  iirujn'ietary  title  J<>  liimls  lechiinietl  fi-oni  the 
navi^ptltie  waters  of  Jliii-yhinil :  :miiI  tlie  following:  year, 
assocjatetl  willi  Geiienil  Windei'  and  Mr,  Murray,  we 
find  him  oppused  by  Ihu'in'V  and  .liilinstni  in  rlie  urfjn- 
nienl  of  a  (^anwe  elifilinji  all  the  leaminj:  cimne'^led  with 
the  intricate  law  of  chai'itable  trnsts.  sni  iii'^nnient  which 
from  the  bnef  analysis  preserved  in  the  rejiort,  Meems  to 
liuve  been  chanictenzed  by  an  nnusnal  degree  nf  i-eseareh- 
and  ability. 

Dnrinj;  the  i»erii)il  of  his  i-psideru-e  in  FiTdeilek.  Mr. 
Taney'.s  imictice  nt  the  bar  was  of  rlie  most  jrenenil  ;ind 
mi.-ii-ellaneous  character.  Ir  embraced  the  widest  range 
of  snbjfH'tK  and  every  de-icriiition  of  jnrispnulence.  ciini- 
inal  as  well  as  civil — in  the  Connry  <^!(iiiris.  rhe  Conrts  of 
Eqnity.  the  Oonrtof  Appeals,  licfoie  coniniissioners,  be- 
foii*  court.'*  niiirtial.  and  liefoie  jmlirial  iribniiiilsof  every 
other  chanu'ter  and  description.  This  indei-d  is  the 
common  exi)erieru*e  of  most  advwati-s  who  have  risen  to 
eminence  at  the  Atiieri(-an  bar.  I'niike  rhe  example  set 
lis  in  the  Conrts  of  Enyrland.  from  which  both  onreijnity 
and  common  law  systems  ari'  deriveil,  a  division  of  jii-o- 
fes-sional  hdior  or  rather  of  ]iniressi<iniil  pui-sjiir  is  not 
very  strictly  observed  amoni;  ns.  The  exact  cniivey- 
ancer.  the  skillful  jiVader.  and  the  imrenioiis  advocate 
ai-e  not  nnfreipn-ndy  foniid  nnited  in  the  same  i>eiNon— 
and  the  fnimnr  of  a  bnef  is  filtcii  n<i  other  tlaiii  the  very 
individual  who  nndcitakes  to  unfold  and  elnciilate  ir 
Iwfore  the  (.Vmit.  The  door  of  every  iribuniil  is  snji- 
l»oscd  to  be  Hipiidly  oj.cn  to  the  Ami'i-ican  lawyer,  and 
in  fiii-h  he  is  expi-ded  lo  sustain  hinis-'ir  with  the  sjinie 
degree  of  ability  and  ri'piiraiion.  The  ].r.ictice  of  Mr. 
Taney  in  this  ivspect  secins  not  to  have  difreied  from 
this  common  professional  expenen<ie.  and  the  tnidilional 
accoiintH  of  his  succeswes  in  therie  vaiions  and  diversified 
professional  enj^agemenfs,  certainly  exhibit  him  :is  the 
possessor  of  no  ini-onsidcmble  vei-ssitility  of  t^ilenr.* 

*<)ii  tile  :Ui  <h\\  .<f  .liinuiiry.  tSiUi.  Mr.  Tiiiii-y  wji-  iii:irrit'.l  t.i  .Vimi.' 
I'liulic  ClmrlU'ii  K>\ .  ut  lliu  rMiIcuii'  of  tier  futlu-r.  in  Fn>iii-ri<-k  r'l.iim y. 
Wv*  Kej-  was  llic  sislt-r  uf  yniiipN  hkiill  Kuy,  IIil-  !iiillii)r  i.I  -Tlir  !*llir 
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In  1811,  associated  with  Jolm  Hanson  Thomas,  lie  de- 
fended (Teneml  Wilkinson,  then  Coninismder-in-Chi(*f  r>f 


Spaugled  Haniier."    Tanry  ami  Key  wt-rc  fellow  law-stiideiits  lu^'Tlur  at 
Annapolis.     Tlu*  oriirin  of  the  song  is  pveu  in  the  following  letter: 

"Wasiiin<;tox,  I),  r.,  3farch  l^th.  1850. 
"My  Df.ak  Silt — I  promised  some  time  ago  to  give  you  an  account  of  the 
incidents  in  the  life  of  Mr.  F.  S   Key,  wliieh  hnl  him  to  write  '  Th<-  Stur 
Spangled  Banner.'  and  of  the  cimimstancos  imder  which  it  wa>  written. 
The  song  has  heconuf  a  national  <»ne,  and  will.  I  think,  fi-om  its  irreat  merit, 
continue  to  hv.  su,  es]M'cially  in  Maryland;  ami  everything  that  concerns  its 
author  must  1m*  a  matter  of  inteR\st  to  his  chiUlren  ami  decendant»s.     And  I 
pnxreed  to  fulfil  my  promisi*  with  the  more  pleasure,  hecause.  while*  the  sons 
shows  his  genius  and  tjiste  as  a  i>oet,  the  incident.s  ctonnected  with  it.  and 
the  circumstances  under  which  it  was  written,  will  show  his  charaerer  and 
worth  as  a  man.    The  scene  he  desorihcs.  and  the  warm  spirit  of  patriotihni 
which  breathes  in  the  song,  wei*e  not  the  offspring  of  meiv  fanc\  ami  jMX'fic 
imagination,    lie  <lescrilies  what  he  actually  saw.    And  he  tells  us  \\  hat  he 
felt  while  witnessing  the  contlict,  and  what  he  felt  when  the  Iwiltle  was;  over 
and  the  victory  won  by  his  countrymen     Every  word  came  warm  from  his 
heart,  and  for  that  reason,  even  mon»  than  for  its  po«?tical  merit,  it  never 
fails  to  tind  a  n*sjM>n<e  in  the  hearts  of  those  who  listen  to  it.     You  will  n-- 
member  that  in  IH14,  whiMi  the  scmg  was  written.  I  ivsided  in  Fredt-rick. 
and  Mr.  Key  in  Georgetown.     You  will  also  ivcollect  that  simn  after  the 
Hritish  troops  retired  from  Washiuffton,  a  s(|uadron  <»f  the  ein-my'^  >hij»-j 
mjnle  their  \s ay  up  the  Potomac,  and  apj>eared  befon-  Alexandria,  wliirli 
wa*«  compelled  to  cii])iiulnte:  ami  the  Mjuadron  r«'niain<'ii  there  M>iiif  •lav* 
])lunderin'i  the  town  ol"  tobjieeo  and  whatever  cUv  they  wanted.      It  \\a«* 
rumored  and  believed  in  Frederick,  that  a  marau<lini;  attack  <»f  thr  ^ann- 
character  wouM  be  nia(h*  on  \Va.>»liinLrton  an<l  Georgetown  bef<ire  the  slnf»--i 
left  tin:  river.     .Mr.  KeyS  family  was  in  Georgetown.     Me  wouM  n«i.  aiH^^^ 
indeed  could  nt»t.  with  honor,  leave  the  place*  while  it  wa<  threat, Tud  l»^v^    -' 
the  enemv.  for  be  was  a  V(»lunteer  in  the  Liirht   Artillerv.  commanded  b«*-**^ 
Major  Peter,  which  was  compoMul  of  citizens  of  the  Di.Mrict  of  Cobimbia  -^w- » 
who  had  unifornud  tbeni'selvcs  and  ottered  their  service**  to  the  (Ji.\ern^K^  ' 
meiit,  and  who  had  been  em]»loy<.-d  in  active  M-rvice   from  the  time  th     -^ 
Hriti-vb  lleei  appeared  in  the  Patu.vent   preparatory  to  the  nn»venieni  upnr     «rn 
\Va»«hington.      An<l   Mr.-.  Key  reliiM'il  to  leave  home  while  Mr.  Kc\  wiit^       » 
tlnn  daily  e.xpo'sed  to  ilang'-r.     BilievinLi.  a^  we  did,  that  an  attack  v.-oul       Mt 
probal)ly  lu-  made  on  (leorL^etown.  we  became  very  anxiou**  ab«)ut  the  situ;    -ssf*- 
tion  of  lii<  lamilv.      For  if  flie  attaik  was  made.  y\v.  Kev  would  be  wit  h 

tin*  tr«H»]K  enga.red  in  ilie  defence.  an<l  as  il  wa**  impos<ibl<-  to  f'nri-sei'  wlu         '' 
woulil  be  the  i->iie  ut"  the  ennlliri.  hi':  {'.iniiiy.  by  reniainin'.r  in  (Iior-jfi  t-iwrr     "?. 
miLdii  be  placeil  in  greai  anil  u.'*el<vs  j.eril.     When  I  speak  «.!   '"-f.  I  iuiju     * 
Mr.    Key's   tailier  and  m(»tber  and   Mrs.  Taney  and  myself,     lint  ii  wa.** 
a::reeil  amonu"  11^  lliaf  1  <hould  u'o  to  (^eor^ctow  n  and  try  to  persuade  Mr  '-• 
Kev  to  conic  awav  wiili  lnr  chiliircn.  and  stav  with  me  or  with  >!r   Kev  V 

•  •  •  » 

father  until  the  danger  was  over.     When  I  reached  Georiretown.  I  touii*^ 
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the  I'nift'il  Smtes  Army.  Iipfoiv  riip  iiiilitui-y  Coiii-t  con- 
venwl  at  Fivdpiii'k,  tu  try  liiiii  on  a  wries  oi  <niivt*  mid 

the  Entrlixli  )dii)w  ^till  :ii  AlcXLimliiu.  mid  ii  Imily  or  miliiiu  fiu-iiiiiiH-<l  in 
WtiiUiinjitun.  nliltJi  luul  lni'ii  uosi-iiililtil  In  <lcri-iiil  rlii'  lity.  Diit  it  wuh 
Uu>D  lK-lii!v<il,  rroiii  iiifnniiiilion  ni'i^vcil.  Iluil  iiDiUtuik  voiihl  in-  mixii'  by 
ttiL'  uiM-iiiy  i>ii  Wii'tiiin-^oii  or  <ic<irp:tiiwn.  iitiil  |ini>»niti»ii:i  wen-  iniiliiiig, 
DD  our  iKirt.  Ill  annoy  liiriii  liy  1>ulli'rli'>  nn  slitin-,  wlicn  llit^'ilrxrL'iidi-d  Ibtf 
livur.  Till-  kiiowii-Uj^'  of  ilic  )iniNinitiuiis  iiniiialily  liuNifUiil  tlit-ir  lU'inrt- 
ure,  iiiul  Ihi-  sit-ond  nr  riiini  iliiy  afliT  my  iirrivnl  tilt"  »lii|K  wi-tr  sw-n  tnuv- 
iu^'  down  till'  rolimiui-.  On  llii- i-vi'iiiiit:  i>f  llii'  ii:iy  lli:il  tiic  cru-niy  tlisiip- 
peunil.  Ml'.  Itic'liiinl  Wi'M  :irnv<'il  »1  Mr.  Kiy'»  iiml  tolil  liim  iliat  ufti-r liiu 
Brilisli  army  jmssi'il  [lirouj^li  rt>lH.'r  .Murllioro  mi  llicir  ri'liiiii  to  llii'ir  vliijis, 
UDll  hull  t'iii-iini|i<'il  lioiii''  liiilrs  In'lo^v  lln-  louii,  a  lii'liK'liliii'lil  wan  st-iit 
back,  wliii-li  i-nti-rcii  Dr.  ikmii'?''  liou>i-  about  iimliii;flil.  i'iiiii|i(-ll<.-il  liiiii  to 
riM-  from  hU  Ihi],  uiiil  liurrivil  liiiii  oif  ii>  iln'  ]iriii--ii  i-itiii|i.  linrdly  ii11iin-iti;r 
liim  liiHi-  til  |iu1  tii-i  dniiii'N  nti;  tfial  lii'  was  tn-:iti'il  uitli  strut  liarsliiii'ss, 
and  diH>ly  ;!iuirili''i.  mid  tliar  :l^  -<K<n  it>  )ii~  frii-iuls  ui-ri'  ii]>]iri4tl  <if  tiis 
ntuiilion  llii'y  liusti'iiC'd  1«  tin-  ln'iidiiiiiirnrx  of  rlii'  Kii;:li'>li  :iriiiy  to -uiliiit 
hix  n'lcu.-w':  but  it  v;:i*  inri'iiiiiloi'liilly  nfilricii.  iitid  liny  win-  not  I'vt-ii  |i.t- 
mltliil  III  Ml-  him,  :in<l  Iiml  hi-  hiid  Ihi-ii  riimiil  ;i-^  ii  [iri-oiiiT  on  liiiimi  tho 
dm.  .Kiiii  lli>il)iivlhi'irowiii-lforI-iiTi»v;iilinL-.  anitiilannnl  forhi^snti-ly, 
bin  frii'iids  in  uml  iilmiil  MiirllKiro  ilmu^flu  ii  aavis-ilili-  Unit  Mr.  \Vi.-st  Khoiild 

bastun  ii><ii-orin'ii>wii  anil  r.-nni-i  Mr,  Ki-y  to  otiiaiii  thi-  -iiiicii f  tin- 

Govi-rnini-nt  to  1ii>  piiiiiT  on  luard  lli<-i<.lnilnilV  s]ii|>,  liniliT  il  tliiu'  <'f  IriKi-, 
BDil  i'iid.-;.vnr  lo  |.r..iiiriilji-r.l.'a-ri.f  Dr.  Ili'iiii.-- lii-fori- Uii- llii-l -iiili'il. 
It  wa-  llii-ii  lyini;  ul  t]i<-  lounlli  ••{  ill.-  I'ototiiui'.  :iml  i\>  d.-slinutioii  «„.;  [i,il 
at  flint  linn-  kimivn  ivilli  ivrliiiiily.  i>r.  Iliiuir..  ii>  [M-rii:i|»  yi.ii  knmv.  «jih 
Ihi-  li-ndiiiu  tiliysiciiiti  in  I'liimr  Miirllniro.  mid  mi  iii'i'i>ni|<lii^lii'il  -u'licilar  and 
IptDtli'tiiaii-  lii-washkdily  i.-.-i.i-i-t.'il  liyiill  ulinkni-w  liini:  wastlii-rnniily 
physiiian  of  Mr.  \V<«t.  (iml  Ili<<  iiitimali-  fri.-ml  of  Mr.  Ki-y.  IIi<  omi[iii'd 
one  <if  till-  iK-st  boiw-  hi  I'lijiiT  .Marllir.ro.  Mnd  livi-.!  v.-ry  iiniidMjiii.-ly.  uiid 
hiN  hiiiiM'  was  Kt-lirliii  for  llir  <iiiarii<rs  of  Ailrnirai  (*.H-krai«<.  and  s.ini,-  of 
thi-  iinnciiBd  omi-iTH  of  tin-  arinv.  w]ii<u  i1i<-  llMiNh  lnio|..  .<n<<ain|><<il  ut 
Harll.oi'o  on  llii-ir  tnnri-h  in  \Va-liin:.'ioii.  TIk-m-  otlii'i<i>  vvt<r<'.  of  r.nir.M'. 
furuUhi'd  Willi  .■r>-ryth1n<^'  llial  Ilii'  lions.-  .-..iil.l  ..tlVr.  anil  th.-y.  in  ri'liini, 
iR-utiul  him  with  iimcli  roiirl.'>y.  ami  |ilai-iil  .^niiinls  iiniiiiid  his  iKniw  ami 
oulh.iii'u-..  loiircvi'iil  il.'iin-iUitioii*  liy  tli.-ir  InM.]!-.  lliil  on  the  n-iiirn  of 
Ibf  imiiy  1'.  rlic  .-liip-,  affr  ih.-  main  lK..ty  had  |ia-si-<l  ilin>ii.<;h  ilu'  town. 
fttra;{;;li<r.-i.  who  hail  t.t'i   III.'  rank-  In  ]iliiiiiiiT.  or  fnr  -^.in.>  oiIi.t Ilv.<. 

Dr.  H.-iiiii-»  put  liini-y-lt  ai  Ih.-  Ii.-ail  ..f  a  -.mall  'in-iy  nt  litix.-ii-  i..  |nir-ii,- 
■od  innki'  (iriMiiii-rs of  thi'iii.    Infnriiinlinn  of  thi>-  |inHi'iiliiiL's  wa-:.  liy  s<jnii' 

which  I  linvu  Hpnkin  nai  -{I'nt  hack  lo  i.-l.'asi'  Ihi-  [iri-oini?.  ami  x-iw  I>r. 
Buniii.  Tlu->- ilhl  iinl  Hivin  l.i  ri'i.'iii.l  him.  and  <'.<nainly  <liil  iiol  Ir.-at  him 
ua  priMinnfT  nf  war.  <iiit  as  nii.'  uho  ha. I  tl.-ii-ivi-il  aii.l  hrnki-n  his  faith  lo 
them.     Mr.  K<-y  n-a.lily  a-r.-.'d iid.-riakr  Ilir  inis-inii  in  lii^  fav.ir.  and 
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hv^h  acTUSJirioiis.  Tin*  cause  was  unjujpular.  Wilkin- 
son  had  aroiis(nl  the  jealousies  of  the  i»eoi)le  when  he 

the;  PiX'Milcnl  promptly  "ruvf  liis  sanction  to  it.  Onlcrs  were  imnlwliatcly 
*i8siu*(l  to  tin*  vessel  usiuilly  employed  as  a  cartel,  in  tbe  comminiicaTioDs 
with  the  fleet  in  the  ('he>apeakc.  to  he  made  rnidv  without  dehiv;  aud  Mr. 
John  S.  SkiuniT.  who  was  air«»fit  for  the  (rovcrnmeut  for  fia^s  of  trucre  and 
exchanire  of  prisoners,  and  wh(»  wa**  well  known  as  such  to  tbe  otlicers  of 
the  tle<*t.  was  din*cted  to  acoompjiny  Mr.  Key.  And  as  soon  as  the  arrangt*- 
ments  wen*  made,  he  hastened  to  Haltimore.  where  the  vessel  W{i<  to  embark; 
and  Mrs.  Key  ami  the  children  went  witJi  me  to  Frederick,  and  tlicnci*  to 
his  father's  on  Pipe  creek,  where  she  remahied  until  he  rtfturued.  We  ht^ir^l 
uothin^  from  him  until  the  enemy  retntated  fn)m  Baltimore,  which,  as  well 
a.s  I  can  now  recollect,  was  a  week  or  ten  flays  after  he  left  us.  and  we  were 
becoming  uneasy  about  him,  when,  to  our  irreat  joy,  he  made  ]n>  ap]iear- 
ance  at  mv  house,  on  bis  wav  to  ioin  his  familv.  He  tc»hl  me  that  he  found 
the  British  Heel  at  the  mouth  of  the  Potonuic,  preparin'T  for  tbe  expeditifm 
ap'iin»»t  Baltimore  lie  was  court«*ously  rec<Mved  by  AdmindCockraiieaud 
the  otlicers  (»f  the  army,  a<  well  as  of  the  navy.  But  when  he  made  known 
his  busini'ss,  his  application  was  rcceivtnl  so  coldly  that  he  feare<l  il  would 
fail.  (T«'iieral  Boss  and  Admiral  Cockraiu* — wh<»  accomrmnied  tbe  f\|.KHli- 
tion  to  Washin^'ton — particularly  the  latter,  spoke  of  Dr.  Beaiies  in  very 
harsh  terms,  and  si'cmed  :it  tirst  not  disposed  to  reU-ase  him.  Il  however 
bappeni'd.  fortunat<'ly.  that  Mr.  Skinner  carried  letters  from  tlie  wounded 
Briti<h  ollicers  left  at  Blad<*nsl)urg.  and  in  these  letters  to  their  friciid**  on 
boanl  the  MiM-t.  tjjev  all  spc»ke  of  the  humanitv  and  kintlnes"^  with  whiih 
thev  had  hem  fnaled  after  tliev  had   fallen  into  our  hands.     And  after  a 

ft  •■ 

pHxldealof  coiivcrsaiinn,  and  stronicrejin'seiiiat inns  from  Mr.  Ki-ya^  to  the 
character  ami  >tandinir  «»f  l>r.  Be:ines.  :njd  of  the  deep  interest  whi<-b  the 
c(»niniiiriitv  in  which  he  lived  took  in  his  fate,  (Ten«*ral  Boss  said  that  Dr. 
Beane<  deserved  much  nmre  ]>uni»ihmenl  than  he  had  n'CeivcMl;  but  that  h<* 
tell  hiniM  H  bound  t(»  niak<*  a  return  fur  the  kindness  whi<*lj  had  been 
shown  to  his  wountled  otVieers.  whom  he  had  lieen  ci)mpelled  to  leave  at 
Bladen^lM^•L^  and  upon  that  LToinid,  and  that  only,  he  would  relea^i*  bim. 
But  Mr.  Kev  was  at  the  »ja!rie  lime  infinnuMl  that  neither  he,  unr  aiiv  <ine 
eKe.  would  In-  p«Tinilleil  ti»  leave  the  tli*et  f«>r  some  days,  and  uui^t  be  de- 
tained until  tbe  attack  on  Baltimore,  which  was  tlu-n  about  t<»  be  Tuade, 
was  o^er:  hut  he  w.-i's  assured  that  thev  woulil  make  him  and  Mr.  Skinner 
as  comfortable  as  ]>i».s>.il»ji'  while  tlii-y  detained  thi-m.  Admiral  l.'ockrane, 
with  whom  thev  iline<l  on  tin- da  v  ot  their  arrival.  aiMihjirizeil  for  n«»t  acc«»m- 
niodatin""  tlnni  in  his  own  '^hip.  s.-iviuLMhal  it  was  crowded  alreadv  with 
the  ollier'rs  of  the  arniv:  bnl  that  thev  would  !)«•  well  taken  care  i)f  in  the 
friL^nle  S'lrjif/M* .  coniniMnded  hy  hi^  son.  Sir  Thomas  Cockrane  And  to 
this  lrii:ate  tlnv  win-  aeeonlinLdv  trarislVrred.     Mr.  Kev  had  an  interview 

•  «  ft 

with  Dr.  Beaiies  lufoir  (i«  iieral  Bosv;  consented  to  n*lease  bun.  1  do  not 
r(<-i«]!i<t  w  hi-tlnr  he  w.is  Ml)  huard  <»!  the  admiral's  ship,  or  tlu*  Sttrjt/'i,'*', 
hut  I  h«  I'm  ve  it  wa^  the  tnmii'r.  lb'  I'ound  him  in  the  forward  part  of  tbe 
ship.  aMuMsi;  the  sriilor- ;tiid  s(»ldii'rs;  he  had  not   had  a   chauiro  of  clothe* 
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fiusi«?iiilHl  the  7inf»-ti.t  riirti'ix  in  IsnO,  smd  imitrisoiied 
Bollman  :ui<i  Swartwout  as  iK'i'oiniilifi.'s  in  limp's  ti-ea- 

frura  tliclimi'  licKii>  >i<'i/.cii:  Wrtn ciiii-tiintly  I n-ated  willi  imlii^iil.v  I'.v  tliose 
arnuuil  him,  Hiiil  ii<i  otticiT  wimUl  »ytn\k  In  liiiii,  IIi:  w;is  liriiKil  iis  a  cul- 
prit, nnil  lint  no  ii  iirisuniT  of  wnr  Ami  this  liiirr^li  utiil  liniiiUititiii};  Ircut- 
Dit'Di  coutiiiuvil  itiilil  111*  WHS  iiliiciil  (lu  iHuinl  "t  ihi'  cnrii'l.  SuiucTJitug 
miivl  have  iKiiM-*),  M'lirti  ilii'  ittHi'i'r-i  ivi-rv  iiiitirlcnnl  iit  Iiik  Iiouw  oh  tlie 
mnrc'l)  to  Wiixhintrlon.  wJiich.  in  llii'  ,tiul).iii<'til  nF  Ui'Dural  ltiK«.  iKHiiid  liim 
not  til  tiike  ii)>  iimih  nsiiuxt  lln-  Kii;;li!-h  UtKtri  luiiil  thi-  iroiiiis  hiul  rc-cm- 
biiriuil.  Il  Ik  in)|H>Ksililf,  iin  nuy  iM\n  jcniundi.  to  lu'iimiil  iat  tlii-  ninnnor 
in  vliirli  lie  wuk  H|Niki-ii  nf  niul  rrtiailnl.  Dill  wlmti'ViT  (iciii'rni  Ituss  and 
Hie  ollii'r  iiffli'iTs  )tii>!lil  b:iv<-  th(iii;;]il.  1  nin  i(ui1i!  Hiin-  tliiil  Dr.  tkiDics  did 
not  Ihiiik  he  wiik  in  niiy  wiiv  iili'<lircil  to  iilwtiiln  frrim  iii'tivi-  IxislMlliM 
Hjniiiist  till'  public  riicniy.  .^nd  wtii-ii  hi'  inaiii-  )>ris(>ii<'i'^  nf  iIk'  HtnijiiiU^ni. 
lie  did  iitjt  cniiKldiT  hiiusi'lf  »■>  ti  piisiini'r  «ti  ]mnili'.  niir  KiippiMc  himself  lo 
)h>  riiiliitinLT  jiuy  olili^'ulhiii  hi- hud  inriirn-il.  Fur  hi>  w:is  n  Li-nlli'inan  nf 
untniiilcd  chnnifti'r  tiiid  ii  nice  H'Iim.'  i<f  linnnr,  tinil  iii(.'itiiidil<^  r)f  dnin^'  nuy- 
lliiiii;  lliiil  coiilil  huvi'  Jiustiriiil  Huch  tn'iiliiii'nt.  llr.  Ki-y  imputHi  tlip  ill 
wai'iK  he  rctfivnl  In  llic  iiilliii'm-i'  of  Admiral  ( 'm'kriitK-.  who.  it  U  -^till  rr- 
mptnlx-nil,  while  he  i-iiimuiiiided  hi  the  Cliesjipeiike.  ciirried  iiu  liosliiilicA 
In  n  viiidirlivc  leiii)i<'r.  iiswiilin;r  and  pliituleriu;:  defeneclerM  villnp's.  ur 
<ymtitenuu(.'in^r  mk-Ii  [iriK'enlinffs  hy  lliii^e  undiT  hi"  (-(iiiiniimd.  Mr.  Key 
Hnd  Mr.  Skimicr  iimt'muiil  mi  himrd  nf  tin-  ."■'"lyuiV.  nlien-  they  wen-  very 
kiDillytr(fflK-.iliySirTlionmsC.«^kniiLe.milil  tin- ll.'r1n-:u'liiil  tile I'jil.ipiM'o, 
and  iiropnnitl'Diit  were  milking  Tit  hmliiiL'  llii'  lnii)]i>.  Adminil  Cix-kninu 
tlirii  «liirt<-<l  hlH  tin;:  to  'lie  rri<;ute.  in  .•rder  tliut  lie  mi.irhl  l>e  alile  In  move 
fnrthcr  up  Ilie  river  iinil  siiiH'i'iiiti-nd  in  perMiii  ilii'  :itt;iek  liy  Aiiler  on  the 
fnrt;  nnd  Mr.  Ki-y  iiiul  .Mr.  Skinner  wen'  th./ii  s.nt  on  li.wrd  thi-ir  own 
Mvii-*\,  Willi  II  ^niiinl  ol  snilor-  nr  miirinev.  io  ]>n'v<'iii  llierii  fnini  hinitin^. 
Tliey  wen^  ].eniiillr<l  to  Kike  Dr.  Iti-iini-s  niih  ilic-m.  nnd  ihei  ihoii;,dil 
tbeiiiM-lvo;  fortuinite  m  Ix'in;rniiehor<'il  in  ii  iH.siiimi  whieliennMed  Ih.-in  to 
»«cdistiiielly  Hie  lin-r  of  Kori  Mr-ll.-nry  fmm  Ihi- ilr-ik  of  the  vesM-l.  Hi- 
Itrr>n:iil(il  Ihcii.  willi  inneli  iinim;i1ir>ti,  I.,  deserilie  the  -.'eiie  r.n  the  nidil  of 
tlic  tmiiiliiirdiiieiil  lie  :nid  Mr.  skinner  renmuied  on  deek  ilnrin^'  llie 
night,  wnlehitig  every  ^hi-ll  Imin  thi'  moment  ii  h;is  lin'd  until  it  fell; 
liaU-nitif!  with  hn'nili'h's.-  inten-<l  lo  lieiir'lf  an  explosion  lolloped.  While 
the  hiinrlmrilmi'iit  i;onliniirii.  it  «;n  -utiieieiii  proof  ihul  the  fort  lunl  not. 
hlim'nilenil.  Ihil  it  xnddenly  e<';i!-.'<l  ^oine  linn-  iK'rori-  riiiy.  ;ind  ns  thi-v 
liHil  no Miniiniunetition  witli  nny  ol  ihe  enemy  s  shij.s.  thiy  did  not  know 
whi-llierthi-foH  liiid  Hiini'nden'dor  lln- ^iltink  hiid  1ieeiinl>:iudoned.  Tliey 
INio«'d  till- iU-<-k  lor  the  ri'hidne  of  llie  nidil  in  pniiilul  ■'ii'>pi'n'-i'.  u;iii'hiii.i; 
with  intciiiH-  iinxh-ly  fur  the  n-liirii  of  ilii'  diiy.  and  looking'  every  lew 
roimilrsiit  Ibnrwnlelies  tiisee  liow  Ion;;  IliPy  iiin*l  w;ii1  for  it;  nnd  a-i.wum 
ns  it  dtiwiii^l,  itnd  iK'fore  it  was  li;;hl  enoiiirh  n,  s,h'  rdijii-is  nt  :i  di'^lanci-, 
tlidr  tflawK-s  wurn  turned  to  the  fort,  nni'eriain  whetlicr  thr-y  shonlil  wi;  the 
Stur-  and  Slriixti  or  Hie  Hhk  of  lln-  .-iiemy  At  ient'lli  lln'  liclit  rnnie.  iiud  , 
Wt  Miw  tliiit  -onrllu;,' WHS  Mill  then.'     And.  ik  the  day  ;nlvnneKl.  they  dis- 
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son.     We  have  seen  him  as  a  witness  on  the  trial  of 
Burr,*  where  he  gained  little  credit  and  less  popularity, 


covered,  from  the  movements  of  the  bonts  betweeu  the  shore  and  the  fleet, 
that  the  troops  Iiad  b(.>en  rouglily  handled,  and  that  many  ^voiiudecl  men 
were  carried  to  the  ships.  At  lenjrtli  he  was  informed  that  the  attack  on 
Baltimore  had  faile<i,  and  tin?  Ih-itish  army  wa.s  re-embarkiu":.  and  that  be 
and  ^Ir.  Skinner  and  Dr.  Beanes  would  Im;  permitted  to  leave  them,  and  go 
wliere  they  pleased,  as  soon  as  the  troops  were  on  boanl  and  the  tleet  rcaiiy 
to  sjiil.  He  then  told  me  that,  under  the  ex'citement  of  the  time  he  had 
written  the  Hon«j,  and  handed  me  a  printed  copy  of  '  The  Star  Spangled 
Bjinner.'  When  I  had  read  it,  and  expressed  my  admiiHtion,  I  a<«ked  him 
how  he  found  time  in  the  scenes  he  had  passed  through,  to  coni])ost»  such  a 
song?  He  siiid  he  conunenced  it  on  the  d(»ck  of  their  vess(?l,  in  the  ferver 
of  the  moment,  when  he  saw  the  enemy  hastily  retreating  to  their  shi|>s. 
and  looked  at  tiu^  tlag  hv  had  watched  for  so  anxiously  as  the  murning 
opene<l;  that  he  had  written  some  lines,  or  brief  notes,  that  would  aid  him 
hi  calling  them  to  mind,  upon  the  back  of  a  letter  which  he  happi*ue<.l  to 
have  in  his  poi^ket,  and  for  some  of  the  lines  as  he  proceeded  he  was  obliged 
to  rely  altogether  on  his  memory,  and  that  he  finished  it  in  the  boat,  on  hi?* 
way  to  the  shore,  ami  wrote  it  out.  as  it  now  stands,  at  the  hotel  on  The 
night  he  reached  Baltimori'.  and  inunediately  after  he  had  arrived.  He 
sjiid  that  on  the  next  morning,  he  took  it  to  .Judge  Nicholson,  to  ask  him 
what  hv  th«night  of  it;  that  he  was  so  nuich  pleast^d  with  it  that  he  inime<ii- 
ately  si«nt  it  to  a  printer,  and  direct«*d  copies  to  be  struck  otT  in  handbill 
form.  ;md  tlint  he,  Mr.  Kev,  l)elieve<l  it  t(»  have  been  favorably  receivcti  bv 
the  Baltimore  public. 

".ludiiv  Nicholson  siud  Mr.  Kev,  vou  know,  were  nearly  connecl»-<l  bv 
marriaiic,  Mrs.  K«'V  and  Mr**.  Nicholson  being  .sisters  The  .Judge  wa.s  a 
man  of  eultivntcd  l.iMe;  litid.  at  (me  time  been  distinguished  among  the 
leading  men  in  Conure.ss  and  was  at  the  jnn'iod  of  which  I  am  .spcaiiing. 
tlie(  •hii'f-Ju'iticf  of  the  I5ultimor«'  Court,  and  one  of  the  .ludgc*s  of  the  Court 
of  Aj^pials  of  Marylund.  Notwithstanding  his  judicial  character,  wIhcIi 
exriiipted  liini  from  military  service,  he  acci-pted  the  ctmunHnd  of  a  v«»hin- 
teer  <*omi),Mny  of  artillery,  and  when  the  encuny  approached,  and  an  attack 
on  the  fort  was  expected,  he  and  his  company  offered  their  .s^Tvice**  to  the 
Government  to  assist  in  the  defence.  They  were  accepted,  and  fonned  a 
part  of  the  garrisim  during  tlie  bonibardmcnt  The  .Judge  had  been  ndievwl 
from  duty,  ami  returned  to  his  f;imilv.  only  the  niirht  before  3lr.  Kiv 
showetl  him  his  .sonL^  and  vou  ma\  easily  imagine  tla^  feelinirs  with  which, 
at  Jsuch  a  moment,  he  read  it  and  gave  it  to  the  ]>ublic.  It  was.  no  fioubt. 
as  Mr.  Kev  modest Iv  expresM-d  it.  favnrablv  recx'ived.  In  less  than  an  hour 
after  it  was  placed  in  the  h.mds  of  the  printer,  it  was  all  over  town,  ami 
hailed  with  enthusiasm,  and  lJ»ok  its  place  at  once  as  a  national  song. 

*•  1  hav«'  made  this  acc«)nnt  of  *  The  J^tar  Spangled  Banner'  longer  than 
I  intended,  and  tintl  that  1  have  introduced  incidents  and  pers<.»us  outside 
of  the  subject  I  originally  contemplated.     But  I  have  tell  a  nielanclmlly 
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many  regaiiling  liim  aa  having  l>eeii  himself  implicated 
in  Bhit'r  designs.  The  mannera  of  Wilkinson  were 
haiiglity  and  nnpreiiOHSfs-siiig.  He  scorned  instead  of 
attempting  to  cunctltate  the  pttpulai-  favor ;  mid  Iwsides, 
he  was  in  i^culiar  (xlium  with  a  large  portion  of  the  peo- 
ple of  Fredeiiirk,  by  naacm  of  his  having  on  a  former 
occa.sion  sncce-ssfnlly  proKwriitcd,  befoi-e  »  o<jnrt-martial 
in  that  town,  a  gidlant  and  vt-teran  i-evoliitionary  officer. 
Notwitlistanding  all  this,  Mr.  Taney  did  nt>t  hesitate 
generously  to  stei>  forwiuxl  and  render  his  professional 
senices  to  the  luxnsed,  on  heing  selected  by  him  at*  one 
of  his  legid  udvisei-s.  He  liimself  shai-ed  sontething  of 
the  popular  fetdiug  against  Wilkinson,  and  the  latter 
was  no  stranger  to  the  fact.  Yet  witli  a  full  knowledge 
of  Mr.  Taney's  personal  sentiments,  so  highly  did  Hen. 
Wilkinson  ivgard,  not  his  abilities  only,  but  his  integ- 
rity and  honor,  that  he  selected  him  without  h^'sitatioii 
as  one  of  his  rounsul  on  this  important  tiial  The  no- 
tions of  Mr.  Taney  in  ivgiiid  to  pmfessional  duty  were 
too  e.\idled.  and  of  too  chivaln>iis  a  natni'e,  to  induce 
him  t^  think  of  declining  the  iin^tiicious  task.  Perhaps 
the  vei'y  nnpopularity  of  Wilkinson,  and  his  pieseiit 
hel]»less  and  defensive  iittitu<1e,  had  nioiv  weight  with 
Taney  than  any  other  con.sidcnirions.  He  undertook 
the  defence  of  the  accused,  and  fe-jirlessly  and  witliout 
hesitation,  bi-jved  the  iiubli<'  oppnjbriuni.  Fur  sevend 
months  he  labon^d.  loyally,  faithfully,  zeidonsly.  and  It 
Dinst  be  added,  sii€;<'essfully.  for  his  client.  Wilkinson 
was  acqnitted,  his  sword  was  i-estored.  and,  il  i>  said, 
his  counsel  receivtKl  no  other  rewanl  than  the  gratitude 
of  the  vetenin's  lieart. 


vrhoni  I  WUM  Ml  louK  iiml  wi  ilnMly  iiiiiliil  in  frii'nilsliiii  :iiiil  :ilT<-<-lii>n.  iinil 
whom  1  «o  nmrh  itilniin.il  fur  U\*  lirilliiitil  iri'tiiii".  iiiid  luvcil  fur  Iii^  many 
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■     Willi  vrm, 

.t  rcwini,  . 

[ii-ur  sir. 

" Your rriiiui,  Iruiy. 
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Other  instances  might  be  reiu^rded  equally  honorable 
to  the  professional  character  of  Mr.  Taney,  in  which  he 
unflincliini^ly  braved  poj^ular  (^ensure  in  the  discharge  of 
his  duty,  and  exhibited  a  like  si)irit  of  fearless  inde- 
pendence.    I  shall  mention  but  ont^  of  these,  wliich  is 
still  well  remembered  bv  the  older  inhabitants  of  Fred- 
erick,    where  Mr.   Tanev  then   resided.     A   Mf*thodist 
preacher,  well  known  as  Father  Graber,  had  been  in- 
dicted for  preaching  insui'rection  among  the  slaves  at  a 
camp-meeting  of  negi'o»*s,  and  Mr.  Taney  defended  him 
on  his  trinl.     The  case  excited  great  feeling  among  many 
of  the  inhabitants  of  that  vicdnity  who  were  slaveholders, 
and  the  Court  at  which  (xruber  was  tried  partook  of  the 
excitement.     On  the  trial,  the  prosecuting  attorney,  who 
was  not  a  very  capable  man,  soon  broke  down,  and  one 
of  the  Judges,  carried  away  l)y  his  i)iivate  feelings,  and 
perhai)s  considering  that  full  justice  was  not  done  by  the 
prosecutor,  took  the  examination  of  the  witnesses  into 
his  own   hands.     At    that   time   the*  authority  of    the 
Ju(lg«»s  with  juries  was  very  great,and  Father  Cfrubei*  thus 
'was  placed  in  imminent  peril.     Mr.  Taney  snifeied  the 
examinntion  to  jiroceed  for  some  time,  without  interruji- 
tion,  until  tfie  Judge,  in  the  heat  f)f  his  inquiries,  asked 
a  (juesrion  which  wnsclenrly  improi)er  and  inadmissible. 
Taney  hnd   found    the  oiqM»rtunity   for  whi(*h    he    bad 
waited,  and  sjjriiiging  IV(»m  his  seat,  ])rom])tly  objected 
t<»  the  (juestion  ns  illegal.     So  \vell-foun(h»d  was  the  (»b- 
jecti(»n,  that   the  other  .ludges  were  forced    to  rule   it 
against  tln'ir  brother,  and  from  that  moment  the  examin- 
ation from  the  bench  censed.     The  priscmer  was  acquit- 
t(Ml,  and  for  a  long  i)eriod  the  ^let.hodists  of  that  section 
(»f  the  countrv  entertaiiUMl  the  kind<\st  feelings  for  the 
Roman   Catholic   ad\<)cate,    who  had    successfully    de- 
fend(»d  tht'ir  pastor  ngainst  both  popular  excit<»ment  and 
judicial  power. 

In   ISJC,   Mr.  Tanev  was  ijartiallv  diverted   from   his 

,  i  « 

professional  i)Ui'snits.  l)y  his  election  to  the' Maryland 
SiHiate.  rnd«»r  the  State  Constitution,  as  it  then  stood, 
the  Senate  c(msiste<l  of  tiftet»n  mend>ers,  whose  tenii  of 
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8ervic*>  was  Hvf  years,  Tliey  were  selected  hy  a  body  of 
elector?  eoni])Osed  of  two  nieiiil>ei-s  ciioseii  ni  each  county 
by  tile  people,  iind  une  fivrii  eiu-li  of  Hie  cities  of  Balti- 
more and  AnnaiMtlis.  Mr.  Taney  was  diosen  one  of  the 
electors  from  tlie  connty  of  Fivdeiii-k,  and  appointed  by 
the  electcmil  body  a  memlier  nf  the  Senate.  Mis  connec- 
tion with  this  body,  and  his  as.snciation».  both  jiei-sonal 
and  political,  were  of  the  most  iigiveable  chiiriicfer,  I 
have  heiird  the  Chief-.hictice  himself  i-ennirk,  tliiit  it 
there  is  one  poition  of  his  ciu-eer  which  he  looked  liack 
upon  with  more  satisfaction  and  pleasni-e  than  another,  it 
is  the  i>ei'iod  of  his  sen'ice  in  the  ilaiyland  Senate.  His 
reniiniscenceg  of  tlie  men  and  events  of  that  time  would 
no  doubt  foim  a  lilghly  infeii'stinjj  and  ajrreeable  chap- 
ter ;  but  these  reminiscence's,  except  sn  fjir  a»  they  relate 
to  public  affairs,  are  mostly  wirliin  his  own  memory,  and 
the  memories  of  the  few  of  his  as,-iociates  who  may  still 
survive.  'Hie  habitnal  reserve  of  the  Chief- Justice,  his 
rehictan«e  to  s|«'ak  of  himself,  or  of  his  own  acts  and 
ex'iieriences,  ami  the  conseiiueiit  limited  iiiforniiiti«m  in 
i-egai-d  to  tlieni.  possessed  even  by  thosi-  of  his  friends 
who  know  him  best,  liave  rendered  my  inquiries  on  the 
subject  fruitless,  and  ju'evenf  me  fi-om  jmitifyiu":  any  curi- 
osity which  the  reudei'mijrht  feel,  to  know  somethiug  of 
tliose  ^lersoiial  and  private  ivcollections  which  have  left 
behind  them  such  an  agiecable  and  euduring  impression. 
Of  his  official  services,  and  the  jmblic  and  political  nieius- 
ui-es  in  whi<'li  he  was  engafri'd,  l)eiiijr  niididy  of  :■  hx'iil  or 
State  interest,  it  is  i>erhaiis  unnecessary  here  to  speak. 
anffi<'<^  it  to  Siiy,  thiit  lie  acquitted  himself  in  the  Senate^ 
as  he  had  done  at  the  luir,  and  as  he  snbse<ineutly  ac- 
quitted himself  on  tlu-  beiicli.  with  eminent  ability. 
Having  R«r\'ed  to  the  wid  of  tlie  period  for  which  he  was 
elected,  he  ajiain  tuined  with  niiivmitted  industry  and 
application,  and  lenewed  ardor.  t<i  the  exclusive  pnic- 
tice  of  his  professitm, 

Mr.  Taney  i-enioved  to  thf  city  of  Baltimore  in  the 
year  W2H.  '  The  reci-nt  <leritli  of  *Mr.  i'inckn-'y  h«d  left 
a^lRUUmiii  tlienuiksof  the  able  and  talent >-<l  bar  of  that 
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city,  whi(^h  no  one,  f^ven  witli  jn'ofessional  abilities  of 
the  vei-y  lirst  order,  oonld  expect  at  once  to  fill.  Never- 
theless, the  tield  was  too  tempting  nlike  to  professional 
zeal  and  ambition  to  be  shunned.  Taney  entered  iii:>on 
it  in  the  full  vigor  of  his  faculties,  with  an  established 
rei)utatif»n,  and  with  talents  and  attainments  that  fitted 
him  to  maintain  it  against  all  opposition. 

The  death  of  Martin,  of  Harper,  and  of  Winder,  would 
have  left  him  not  cmlv  confessedly  at  the  head  of  the 
Baltimore  bar,  but  almost  without  a  rival,  had  not  Wil- 
liam Wirt  removed  to  that  city  in  1821),  to  dispute  with 
him  the  sceptre  of  professicmal  eminence.  Within  the 
yeai*  of  Wirt's  settlem(»nt  in  Baltimore,  he  and  Taney 
were  all  that  remained  of  the  older  members  of  the  bar 
in  that  city.  They  stoi»d,  says  Kennedy  in  his  Life  of 
Wirt,  among  a  ycmnger  generation — Meredith.  Johnson, 
(jrlenn,  M'Mahon,  Mayer, — and  at  their  head,  '•instruc- 
tors to  guide,  models  to  ]>e  imitated,  gifted  with  all  qual- 
lities  to  stimulate  the  ambition  of  generous  minds  striv- 
ing after  an  honorable  fame." 

On  his  ivmoval  to  lialtimore,  he  entered  upon  that 
more  enlarged  sphere  of  practice  to  which  the  Fedeml 
SuprtMiieConrt  introduced  him.  From  this  period  down 
to  the  rime  <»f  his  resigning  the  oiHc^e  of  Attorney-6en- 
enil  <»f  the  I'liited  States,  he  wjis  frequently  engjiged  in 
the  argument  of  causes  in  the  Supreme  .Court  at  Wash 
ington,  his  name  Ixung  found  upon  the  record,  as  counsel 
in  ahnost  every  ense  of  iiuportancv,  arising  from  the 
Maryland  <listiict.  In  lS*i."»,  we  find  him  engaged  in  the 
case  of  Mnnro  rs.  Almeida'*  :m  admindty  case  fri)m 
the  ('ireuit  Court  of  Marvland — in  which  some  verv  iin- 
portant  (|uesti(»ns  relative  to  the  jurisdiction  and  practice 
of  Courts  of  admii'.ilty  and  mai*atime  jurisdiction  are  dis- 
cussed. This  branch  of  thehiw,  iris  well  known,  was  a  fa- 
vorite study  with  J  udge  Story;  and  theargument  of  Taney, 
though  he  w:is  upon  the  losing  side  of  the  <'ase,  seems  to 
hnve  iirtraeted  the  atrention  of  that  eminent  judge.      At 
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the  very  next  session  of  the  Court,  in  a  private  letter  to 
a  friend  at  home.  Story  remarks :  "'I'lie  (,'ourt  has  been 
engaged  in  ittt  Itard  and  dry  duties  with  uninterrupted 
diligence.  Hitherto  we  have  had  but  little  of  tliat  re- 
frvsiiing  elotiuence  wliich  makes  t*e  laliora  of  the  law 
light ;  Imt  !i  case  is  just  rising'  which  Hd»  fair  to  enpige 
UK  all  in  the  l>est  manner.  Webster,  Wirt.  Taney — a 
man  of  fine  talentj*.  whom  you  have  ])r<)bal»ly  not  heard 
of  -  and  Enimelt,  are  the  condtatants.  iind  a  l>evy  of  hidies 
are  tlie  promised  andltnlliiint  dislributoi-nof  the  prizes."* 

'ITie  case  refen-ed  to  wils  tliat  of  Kttiufi  r«.  The  IJank 
of  the  United  State.s.+  It  was  a  siut  involving;  a  larjie 
amount  of  property  One  of  the  (questions  niised  and 
discussed  was  a  principle  of  legsd  ethics,  namely  :  What 
concealment  or  -■iiiiipn's.sion  of  iiiateiial  facts  in  a  con- 
tract, whei-e  iHith  jiarties  have  not  t-i]U!(l  access  u>  the 
nieanis  of  inronnati<in.  will  avoid  rhf  contiact ;  Taney 
was  a«MO('iat«d  with  Weliister,  for  tin-  [ihiintilf  in  einn', 
who  sought  to  avoid,  on  the  ground  of  fiaud.  the  contract 
on  which  ttieBunk  had  ivcovcrcd  Judgment,  and  Kninn-tt, 
with  the  Attoruey-lieneial,  Wirt.  ai)pe!ire<i  foe  the  Jiank. 
What  the  arjruirieiii  niii.st  have  Iweii  wlit-n  such  "coni- 
liatants"  entere<i  the  intellectual  aiviia,  the  i-eadei- will 
judge  for  himself.  The  Chicf-.Iusrice,  iTi  his  opinion, 
spejiks  of  the  "greiit  eiforts  which  have  been  bestowed 
npon  the  cjise,"  ami  the  ■■very  elaborate  arnument.s 
which  have  U^eu  madt-  at  the  bar."  Hut  all  these  eiroits 
and  ar^rumenfs  weiv  wasted,  as  the  case  went  olf  upon  a 
meiv  question  of  imiciice.  leaviujr  tlie  principles  nf  law, 
which  had  b<'en  discussed.  unselthKl.  Moiiilly  it  might 
have  been  considered  a  rirawu  kittle,  hut  for  all  practi<'al 
jiurposes  the  Hank  adileved  a  complete  victoiy,  inas- 
ninch  as  the  Court,  beinj;'  divided  in  opini<in.  ju<ljiiiient 
was  ujjiriiu-d. 

Mr.  Taney  was  engaged  at  the  same  teiin  the  Altor- 
ney-(.Teiieral,  Wirt  Iwin.i;  Ids  associate,  and  Webster  one 
of  his  opponents— hi  tlie  arfiument  of  the  intei-estiufj  case 

*  Life  ami  Iii;ltiT,  of  Sliiry, 
1  n  Wlll■Il^■1l■B  Iii-|Hii1^  51). 
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of  Oassell  rs,  Charles  Carroll  of  Carrollton.*  Tt  was  a 
claim  iiiade,  under  tlie  oiigiiial  proprietary  title  of  Mary- 
land ( wliirli  liad  l)een  contis<*ated  during  the  lievolution), 
to  CHitain  (juit  rents  resei'ved  on  a  large  tiiu't  of  land 
granted  by  Lord  Haltiniore  to  the  father  of  Charles  Ciir- 
roll.  The  wh()l<}  cjuestion,  as  to  the  right  of  the  heir  of 
Loi'd  lialtimore  to  these  quit  rents  (which  the  peox>le  of 
Maryland  had  repudiated  since  llViu  was  argued  with 
great  learning  and  al)ility  on  b(»th  sides;  Mr.  Taney  sus- 
taining the  defendant  against  the  proprietary  claim. 
Judge  Stoiy  in  his  opinion  si)eaks  of  the  ''important 
and  diffirult  ]M)ints"  discussed,  and  the  ''great  ability 
and  rjire"  of  the  ai'gunnnit,  but  the  decision  did  not  de- 
termine the  moi'e  important  and  <*ompIex  (piestion  dis- 
cussed, as  to  th(*  validity  of  the  proprietary  claiiii,  it 
having  been  placed  entirely  upon  a  collatenil  question, 
nanu4y.  that  the  inteivst  under  which  the  plaintitf 
claimed,  had  In^en  long  sint^e  transferred  and  divested  by 
a  valid  assignment.  The  judgment  in  favor  of  Charles 
Carroll,  Mr.  Tam^v's  client,  wns  acc()rdin<rly  afhrmed. 
In  tlh'  ])ie(MMling  ski'tch  of  (-hief-Justice  Marshall,  I 

liavr  alluded  to  the  case  of  Brown  r.s\  The  State  of  Marv- 

• 

land,+  nrgut^d  at  \\\o  January  term,  1827,  which  inv<dved 
in  the  discussion,  and  finally  settled,  a  ]»rinciple  of  con- 
stitutional law.  of  a  character  so  vital  and  important,  as 
to  maki^  this  a  leadinu*  case,  alwavs  cited  as  authorirv 
an<l  Tor  illustration,  in  <»v(-iv  future  discussion  in  which 
the  (piestion  was  raised.  Here  Taney  again  met  his 
formt»r  antagonist,  William  AVirt.  Each  of  them  was 
associated  with  a  junior  member  of  the  Baltimore  bar, 
the  fonncr  with  .lohnsoii,  and  the  latter  with  Meredith. 
The  ])ow(T  and  brilliancry  of  the  discussion  was  equal  to 
the  magnitudt*  an<l  importance  of  the  question  presented. 
That  (]iit\stion  was  as  to  the  constitulicmality  of  a  law  of 
the  Maryland  legislature,  which  recpiired  the  inq)orters 
of  foreiu'ii  u'oods  to  take  out  and  i»av  for  a  li<*ense  under 
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certain  jH'iuiltieti  ami  fcii'feitiii'es ;  an  at^t  wliirh  it  was 
claimed  was  i-eitiipnuiit  fo  tlie  pi-ovisions  of  the  C,'(jnstitu- 
tion  whit'li  vested  C(Hi)j;ivs»  wiUipowvi-  to  ifjj^ilat*;  com- 
meive,  anil  whi<'li  iiniliiMt+'d  tlie  States  ritiin  levying 
inijiost-s.  Taney  sustained  the  Stati-  law — the  Attoi'iiey- 
Geiiend  (ippuwd  ir.  Tlie  latter  suceeeded,  but  the  for- 
mer came  out  of  the  i-ontest  with  untarnished  lanrels, 
and  undiniiin.s)ied  reputation,  'i'hcm^li  in  the  wannth 
of  prufeHsional  excifenieni  and  einiilatioii,  he  was  at 
iirat  int-lined  to  rcfninl  the  decisiun  of  the  ('ourt  with 
disfavor,  yet  his  cooler  and  more  natni-ed  judfrnienl.  fully 
approved  it.  Twenty  yfin-s  afterwaiiK  in  one  of  lliose 
frequent  discussions  of  tlie  same  I'oustitntional  provis- 
ion, to  which  he  listened  on  the  bench,  lie  gave  his  full 
iissent,  as  a  .ludjre.  lo  the  correctness  and  pl'opriety  of 
the  decision.* 

Taney  encrumtei'ed  the  .\ttoi-ney-Geiiei-iil  in  two  other 
cases  at  this  se.ssiou  of  rlie  Coint.  hi  the  first  of  tliese, 
the  Tinted  States  r.s  ffooding.+  an  indictmeui  for  ii  vio- 
lation of  the  Slave  Trade  act,  he  was  successful,  .ludjre 
Story  deliveriufi  the  opinion  of  the  Conri,  which  de- 
clai-ed  the  indictment  falally  detective  ;  in  tlie  latter. 
Dnimmond  rs  Pivstnmn.i  presenting  a  question  of  coni- 
men-iul  law,  he  failed,  Jmlge  Johnson  delivennjr  the 
judf^Jient.  The.se  cases,  however.  |ireseiitnotlun.ir  worthy 
of  note,  except  to  the  profession:) t  iitider,  by  whom 
they  maj'  be  consulted  in  the  i-eports. 

The  following  Afay  Mr.  Taney  w;is  eng;iged  in  opixisi- 
tion  to  his  i-eiiowned  antagonist.  Mr.  Wirt,  on  the  argu- 
ment of  tlie  celebnited  mandamus  case  against  the  Rev, 

•In  tlHwiiTi-ion  of  till'  r.li'.'ii-^'  Ciiv-^.  isiT.  rifiTriiiL'  i.i  Uj.-  i'.!".'  "f 
Bniwn  <■«,  Mnrytnnil.  iu'  n-nuirk.-  :  '■  1  ut  Ibiil  linif  |ht>.[i;ii1i'iI  niynHl'  tliiit 
I  was  ri^ltl :  1111(1  tliimL'lil  llir  ili'<'L«iiiii  nt' iln' Cmirl  rcslrli-li-il  ilji'  jiowrri  of 
the  State  nmrp  thim  :i  .-.01111(1  <-<i[istriii.'ri<m  ..f  tli>'  CorLstUiiiiDii  i>f  ili.^  I'liiii'tl 
Slahw  would  vtimim.  T'ul  fiirtlir-v  ;inil  nmn-  iniiliirr  ri'Ilirlinii  Iiuh  fim- 
vinrcil  iiiu  tliiit  tlii'  ni[r  liiiil  'liiwii  liy  llii'  Siipri-mi'  (.'min  i«  :i  JiH  iiiiil  Mtfi; 
ow,  uml  |mt1ih[is  tin-  Ih-jK  tliiil  rouM  liiivc  Ixrii  iiilnittiil  fur  inrsi-rvid!.'  "'»^ 
right  aS  llic  Uiiitnl  Slntrs  im  tin-  .hk'  li:tMil.  ;iiiil  nf  llic  Stiili's  on  tlir  (itluT, 
and  Jin^veiitiiii;  (.'nllisinii  Ih'Iwi'i.'ii  llu-iii. 

t  la  WhtNiton's  Ku|.arU.  tfiO. 

t  la  Whcatuu'ij  ItcpurtM,  im. 
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Mr.  Duncan,  which  the  giniphic  pen  of  Mr.  Kennedy  has 
so  Micifouslv  desc^ribed  in  his  life  of  Mr.  Wirt.  Mr. 
Duncan  was  a  Presbyterian  clergyman  of  Baltimore,  and 
tin*  procreedin.ij:  seems  to  have  been  to  oast  him,  and  the 
pf)rtion  of  the  congregation  who  adhered  to  him,  from 
the  ])Ossession  of  the  church  property.  This  gave  Mr. 
Wirt  the  opportunity  of  making  (me  of  those  |K>inted 
and  hai)i>y  quotations,  which,  in  the  hands  of  that 
master  of  rhetoric,  often  carried  with  them  a  moi*e  potent 
c(mvicti(m  than  the  subtlest  argument  or  the  clearest 
demonstration.  We  can  well  imagine  what  must  have 
been  the  effect,  ui>on  the  thronged  audience  crowding 
the  Court-room,  of  that  splendid  burst  of  declamation 
with  which  Wirt  ccmcjluded  his  speech,  especially,  when 
turning  to  the  excellent  Mr.  Duncan,  modestly  shrink- 
ing at  the  sound  of  his  own  praises,  '•  he  exclaimed," 
savs  Mr.  Kennedy,  *' with  the  most  graceful  elocution,— 

'  Besides,  lliis  Duu^an 
lliitli  borne  liis  faeulties  w)  meek,  hath  been 
So  ch'sir  in  his  ^real  office,  that  his  virtues 
Will  plead  like  anirels.  Innupet-tongned  apiinst 
The  d«'e|)  damnation  of  his  taking  off."*  ♦ 

What  ma\'  have  luM»n  tlu*  merits  of  Mi*.  Tam»v's  argii- 
nient,  or  tlh*  fore**  <»f  liis  reasoning,  in  comparison  with 
that  of  his  gifted  antagonist,  we  arn  h^ft  to  c<mjecturf». 
(Vi'laiu  it  is  li**  failed  in  his  ai)])lication,  and  Mr.  Duncan 
and  his  friends  w^-re  left  in  possession  of  the  Jield.  or. 
more  literally,  the  church  property.  Th«»  trial  being  be- 
fore the  Court— an  audieht^e  jnowibially  uninipressibje. 
and  (leaf  to  el(Hiuent  ai»]M»alsand  rhetorical  liguri's — it  is 
but  reasonable  to  suppose  that  Mr.  Wirt  owed  his  victory 
as  much  to  the  solidity  and  lire  of  his  argument  a*^  t" 
the  felicity  and  aptness  of  his  illust.rari(ms. 

During  the  same  year  that  this  trial  occurred  — the 
year  1&21-  -Mr.  Taney  nveivtMl  the  aj»i)ointment  of  At- 
torney-(^'UHral  of  Maryland.  This  api»ointmenf  was 
made  by  the  (fOV(4Jior  and  Council  ;  and  it  is  a  fart 
wortliv  of  mention,  as  it  is  eiiuallv  honorable  to  b<ith 


*  2  KrmieiU  "s  A//;  nf  Wirt,  pa.ire  ll)9. 
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Xmrties,  that  Mr.  Taney  was  at  that  time  politically 
opi)osed  to  the  body  which  conferred  upon  him  the 
office.  The  latter  were  the  ardent  supporters  of  Mr. 
Adams,  who  was  then  President,  and  the  former  was 
equally  decided  and  open  in  his  preference  for  Gen- 
eral Jackson.  Yet,  notwithstanding  it  was  a  time  when 
party  feelings  ran  high,  and  the  contest  had  become  ani- 
mated, the  Maryland  Council  did  not  hesitate  to  confer 
the  appointment  upon  Mr.  Taney,  thus  evincing  in  a 
most  marked  manner  their  high  appreciation  of  his  per- 
sonal character  as  well  as  of  his  distinguished  profes- 
sional abilities.  This  office  he  held  until  June,  1831, 
when  he  resigned  it,  ui)on  receiving  the  appointment  of 
Attorney-Genei^al  of  the  United  States. 

In  the  mean  time  Mr.  Taney  continued  his  extensive 
and  lucrative  practice  in  the  Federal  Courts.  Among 
the  important  cases  in  which  he  was  employed  intenne- 
diate  the  date  of  his  appointment  as  Attorney-General 
of  Maryland  and  as  Attorney-General  of  the  United 
States,  may  be  mentioned  the  following :  McLanahan  vs. 
the  Universal  Insurance  Company,*  at  the  session  of 
1828,  in  which  some  highly  interesting  questions  on  the 
law  of  marine  insurance  arose,  and  in  which  he  success- 
fully encountered  the  Attomey-Geneml,  Wirt,  and  that 
eminent  and  able  lawyer,  Mr.  David  B.  Ogden,  of  New 
York.  The  interesting  and  important  case  of  Van  Ness 
V8.  The  City  of  Washington  and  the  United  States, f  at 
the  session  of  1830,  eliciting  a  splendid  forensic  discus- 
sion, in  which  Mr.  Taney,  the  then  Attorney-General 
Mr.  Berrian,  Mr.  Wirt,  Mr.  Webster,  and  Mr.  Jones  par- 
ticipated. Tlie  cases  of  Tiei*nan  vs,  Jackson,  The  Pet- 
apsco  Insurance  Company  vs,  Southgate,  and  Shepherd 
V8.  Taylor,  at  the  session  of  1881, :(:  in  the  two  former  of 
which  Mr.  Taney  was  opposed  by  Mr.  Wirt,  and  in  the 
latter,  involving  an  interesting  question  of  Admii*alty 
jurisdiction,  was  associated  with  that  eminent  counsel. 

♦  1  Peters'  Reports,  170. 

t  4  Peters'  Reports,  282. 

I  5  Peters'  Reperts,  580,  604,  675. 
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In  all  these  discussions  Mr.  Taney  acquitted  himself  with 
marked  ability,  and  fully  vindicated  his  claim  to  stand 
with  Webster,  and  Wirt,  and  Berrian,  in  the  very  front 
rank  of  advocates  at  the  American  bar. 

During  all  this  period  Mr.  Taney  was  engaged  in  an 
extensive  and  constantly  increasing  practice  in  the  Mary- 
land State  Courts,  and  especially  the  Court  of  Appeals. 
I  have  already  alluded  to  the  seven  volumes  of  Harris 
and  Johnson's  reports — extending  over  a  period  of  twen- 
ty-six years,  commencing  at  the  year  1800 — as  exhibit- 
ing abundant  evidence  of  the  professional  talent  of  the 
Chief -Justice  prior  to  his  removal  to  Baltimore.  After 
this  period  the  field  of  his  labor  was  enlarged,  and  his 
services  were  sought,  on  one  side  or  the  other,  in  nearly 
every  controversy  of  great  magnitude  litigated  in  the 
highest  tribunal  of  the  State.  The  professional  reader 
who  has  the  curiosity  to  look  through  the  two  volumes 
of  Harris  and  Gill' s  reports,  extending  from  1826  to  1829, 
and  the  first  two  or  three  volumes  of  Gill  and  Johnson's 
bringing  the  reported  cases  down  to  the  time  of  Taney's 
appointment  as  Attorney-General  of  the  United  States, 
will  perceive  that  he  was  employed  in  most  of  the  cases 
of  importance  argued  during  this  period  in  the  Maryland 
Court  of  Appeals.  These  cases  embrace  every  variety 
of  controversy  known  to  the  law,  both  legal  and  equita- 
ble, the  Court  having  appellate  jurisdiction  over  the 
Court  of  Chancery  as  well  as  the  Common  Law  Courts. 
To  show  the  diversified  character  of  his  professional 
avocations,  and  the  extent  and  variety  of  his  labors,  it 
may  not  be  amiss  in  this  place  briefly  to  allude  to  some 
of  the  more  prominent  of  these  cases.  They  are  taken 
almost  at  i^ndom  from  the  volumes  of  reports  above  al- 
luded to. 

The  case  of  Ringgold  vs.  Ringgold,*  a  case  of  great 
magnitude  and  interest,  drawing  out  a  discussion  of  the 
whole  equitable  doctrine  of  trusts,  and  the  relative  rights, 
duties,  and  responsibilities  of  trustees  and  their  cestuis 

*-  m  ■         I J I ■    MM 

*1  Harris  &  Gill's  Rep..  11. 
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que  trusty  was  decided  in  1826.  Mr.  Taney  was  asso- 
ciated in  the  argument  with  Wirt,  Jones,  and  Magruder, 
.and  opposed  by  Berrian,  HoflEman,  and  Mayer. 

Betts  vs.  The  Union  Bank  of  Maryland,*  at  the  June 
term  1827,  called  out  from  him  an  admirable  argument 
in  support  of  the  common  law  principle,  that  although  a 
particular  consideration  is  mentioned  in  a  deed,  yet 
proof  of  another  consideration,  which  is  not  repugnant 
to  the  one  mentioned,  may  be  given  to  support  the  deed. 

At  the  same  term,  in  the  case  of  Oliver  m.  Gray,t  he 
discussed  with  marked  ability  the  doctrines  of  the  stat- 
nte  of  limitations,  and  particularly  that  branch  of  it  rela- 
tive to  the  nature  and  character  of  the  acknowledgment 
required  to  take  a  case  out  of  the  statute. 

The  Union  Bank  of  Maryland  vs,  Ridgley,|  a  case 
which  occupies  more  than  a  hundred  pages  of  the  report, 
presented  some  interesting  questions  relative  to  the  law 
of  incorporations,  but  the  decisive  point  in  the  discus- 
sion seems  to  have  turned  upon  one  or  two  technical 
questions  of  pleading,  the  argument  of  which  shows  the 
mind  of  Taney  to  have  been  as  acute  and  subtle  in  the 
analysis  of  what  may  be  called  the  metaphysics  of  the 
law,  as  the  most  enthusiastic  disciple  of  Saunders  or 
CShitty  might  wish  to  encounter. 

In  Osgood  ns,  Lewis,  §  at  a  term  of  the  Court  in  1829, 
he  had  Wirt  for  his  antagonist,  and  succeeded  against 
that  renowned  advocate  in  a  discussion  which  laid  open 
.the  whole  of  that  interesting  branch  of  legal  ethics  which 
embraces  the  doctrines  of  the  law  of  warranty,  and  of 
implied  fraud  or  deceit  in  the  sale  of  chattels. 

The  highly  important  case  of  Pawsons'  Administrators 
^8.  Donnell,  ||  presenting  some  grave  questions  of  mari- 
time law,  and  involving  interests  of  great  magnitude,  fol- 
lowed, in  which  Taney  was  again  opposed  by  Wirt.    The 

♦  1  Harris  &  Gill's  Rep.,  175. 
1 1  Harris  &  Gill's  Rep.,  204. 
i  1  Harris  &  Gill's  Rep.,  324. 
§12  Harris  &  Gill's  Rep.,  496. 
.0  1  Gill  &  Johnson's  Rep.,  1. 
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case  was  submitted  on  written  arguments,  that  of  Taney, 
together  with  his  reply  to  the  brief  of  Mr.  Wirt,  compris- 
ing sixty  pages  of  the  report,  covers  the  entire  range  of 
the  controversy,  and  thoroughly  exhausts  the  discussion 
on  his  side  of  the  question. 

The  following  year  he  distinguished  himself  in  the  argu- 
ment of  two  highly  important  cases  of  Marine  Insurance, 
Allegre  Administrators  vs.  The  Maryland  Ins.  Co.,*  and 
the  Chesapeake  Insurance  Co.  vs.  Allegre' s  Administra- 
tors, f  These  cases  involved  the  examination  of  a  branch 
of  the  law  lying  rather  beyond  the  ordinary  circle  of  pro- 
fessional study,  except  to  the  practicing  advocate  of  a 
large  commercial  city,  and  until  the  removal  of  Mr.  Taney 
to  Baltimore,  his  attention,  of  course,  had  not  been  very 
closely  directed  to  it.  The  result,  however,  was  highly 
honorable  to  his  reputation,  exhibiting  as  it  did  the  versa- 
tility of  his  genius,  its  comprehensiveness  and  generality, 
and  its  perfect  adaptation  to  the  entire  range  of  legal  in- 
vestigation and  forensic  debate.  It  should  be  added  that 
the  whole  argument,  in  both  cases,  as  shown  by  the  re- 
port, was  uncommonly  able,  Wirt,  Meredith,  and  Mayer, 
being  engaged  with  Taney  in  the  discussion. 

Many  of  the  cases  in  which  Taney  was  engaged  were 
long,  intricate,  and  tedious  chancery  suits,  requiring,  in 
their  successful  management,  not  only  an  exact  and  com- 
prehensive knowledge  of  the  principles  of  equity  juris- 
prudence, but  a  plodding  perseverance,  a  laborious 
industry,  and  a  patient  investigation,  to  which  genius,  in 
its  lofty  aspirations,  will  rarely  stoop,  and  the  advocate 
of  establislied  reputation  too  often  regards  as  an  irksome 
and  ungracious  task.  As  specimens  of  this  class  of  cases 
the  professional  reader  may  consult  the  following,  argued 
by  Mr.  Taney  at  the  bar  of  the  Court  of  Appeals  :  Hud- 
son ^.s'.  Warner  and  Vance,:j:  involving  a  discussion  of 
the  reciprocal  duties  and  liabilities  of  mortgagor  and 
mortgagee,  and  the  rights  of  creditors  in  and  to  the 

*  2  Gill  &  Johusou's  Rep.,  136. 
t  2  Gill  ifc  Jolmson's  Rep.,  164. 
X  2  Harris  ifc  Gill's  Rep.,  415. 
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mortgaged  property ;  McCubbin  vs,  Cromwell,*  requir- 
ing an  examination  into  the  nature  and  character  of 
chancery  jurisdiction  and  practice  in  cases  of  dower,  etc. ; 
Williams  vs.  Carman,  |  presenting  some  interesting  ques- 
tions in  regard  to  equity  jurisdiction  and  practice  in 
.granting  relief  by  injunction,  etc.  For  the  management 
of  this  class  of  cases  Mr.  Taney  seems  to  have  been  pecu- 
liarly well  fitted,  as  well  by  temperament,  as  by  habit 
and  diligent  study.  He  entered  upon  them  relying  upon 
patient  industry,  perseverance,  and  labor,  rather  than 
apon  the  inspirations  of  genius,  and  he  came  out  of  them, 
if  not  always  with  success,  at  least  with  reputation  and 
honor. 

To  complete  the  diversified  character  of  his  profes- 
sional toils  during  this  period,  Mr.  Taney,  as  will  be 
recollected,  had  upon  his  hands  the  labors  of  the  Attor- 
ney-Generalship of  Maryland.  Among  a  multitude  of 
private  professional  engagements,  it  not  unfrequently 
happened  that  his  attention  was  occupied  by  important 
State  causes,  which  found  their  way  into  the  Court  of 
Appeals.  Thus  we  meet,  in  the  second  volume  of  Gill  & 
Johnson,  the  cases  of  State  of  Maryland  vs.  Wayman, 
and  Wayman  vs.  The  State,  f  raising  a  very  grave  ques- 
tion under  the  Maryland  Constitution,  as  to  the  tenure 
of  office  in  that  State ;  also  The  State  vs.  Scribner  & 
Baker,:}:  presenting  a  technical,  but  novel  point,  on  an  in- 
dictment for  selling  a  lottery  ticket,  in  a  lottery  not 
authorized  by  the  State  ;  and  various  other  cases,  which 
perhaps  it  would  be  neither  useful  nor  interesting  to 
allude  to  in  this  place. 

It  should  be  added,  before  dismissing  this  branch  of  the 
subject,  that  even  his  appointment  as  Attorney-General 
of  the  United  States,  did  not  entirely  withdraw  Mr.  Taney 
from  pmctice  in  the  Maryland  Court  of  Appeals.  His 
name  appears  as  counsel  in  several  suits  of  the  first  mag- 
nitude and  importance,  argued  while  he  was  Attomey- 

♦  2  Harris  &  GiU's  Rep.,  448. 
1 2  Gill  &  Johnson's  Rep.,  246. 
i  Gill  &  Johnson's  Rep.,  254. 
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General,  and  a  member  of  the  Cabinet  of  Gen.  Jackson ; 
as  the  case  of  Chalmers  vs,  Chalmers,  on  the  equity  side 
of  the  Court,  in  1832 ;  that  of  Clagett  vs.  Salmon,  the 
following  year ;  and  the  great  insurance,  case  of  Mary- 
land and  Phenix  Insurance  Company  vs.  Bathurst,  in 
which,  with  Johnson  and  Glenn  for  his  associates,  he 
encountered  a  formidable  array  of  counsel  on  the  other 
side,  headed  by  William  Wirt. 

The  frequent  professional  encounters  of  the  Chief- 
Justice  with  Mr.  Wirt,  have  already  been  noticed* 
Wirt  had  lost  none  of  that  lofty  professional  ambition, 
that  intense  and  eagar  spirit  of  emulation,  which  had 
characterized  his  efforts  ten  or  fifteen  years  earlier,  when, 
entering  himself  upon  the  Attorney-Generalship,  he 
was  accstomed  to  meet  Pinkney,  at  the  bar  of  Baltimore, 
and  in  the  Supreme  Court  at  Washington.  A  debate 
with  Pinkney  he  then  deemed  "  exercise  and  health," 
and  to  foil  him,  in  fair  fight,  a  crown  so  imperishable, 
that  he  felt  a  kind  of  youthful  pleasure  in  preparing  for 
the  combat.*  Wirt  now  sustained  to  Taney  the  same 
position  that  Pinckney  had  sustained  to  Wirt.  He  stood 
on  the  topmost  round  of  tlie  professional  ladder,  and 
had  reached  the  very  summit  of  his  lofty  •ambition ; 
and  Taney  could  with  justice  say  of  his  eminent  rival,  as 
Wirt  did  not  hesitate  to  say  of  Pinckney,  that  his  repu- 
tation was  so  high  as  to  render  it  no  disparagement  in 
being  foiled  by  liim,  and  great  glory  in  even  dividing  the 

palm.f 

The  perpetual  professional  antagonism  existing  be- 
tween them,  never  engendered  animosity,  or  degenerated 
into  personal  ill-feeling,  but  on  the  contrary,  served  only 
to  increase  the  mutual  esteem  and  respect  which  each 
entertained  for  the  talents  of  the  other.  Mr.  Wirt^ 
though  in  general  chaiy  of  his  compliments,  did  not 
hesitate  to  do  ample  justice  to  the  great  abilities  of  his 
rival.     On  one  occasion,  in  a  suit  in  the  United  States 


♦Letter  to  William  Pope,  Oetol)er  lf:<th,  1818. 
I  Ibid.     2  Kennedy's  Lije  of  Wirt,  74. 
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Court,  with  that  rare  felicity  of  expression,  so  charac- 
teristic of  his  elegant  genius  and  classic  taste,  he  alluded 
to  Taney,  who  was  his  opponent  in  the  cause,  as  "the 
man  of  moonlight  mind; — I  mean,"  he  added,  "the 
moonlight  of  the  Arctic,  where  you  have  all  the  light  of 
day  without  its  glare  !  " 

No  comparison  perhaps  ought  to  be  made  between 
these  distinguished  advocates.  Their  professional  talents 
were  as  diverse  as  their  manner  at  the  bar,  and  their 
style  of  elocution.  Wirt  was  the  polished  orator,  ele- 
gant and  exact,  both  in  matter  and  manner,  highly  ornate, 
always  warm,  sometimes  impassioned.  Taney,  the  logi- 
cian, clear,  calm  and  argumentative,  directing  his  simple 
and  unostentatious  discourse  to  the  reason,  rather  than 
the  impulsive  feelings  and  passions.  His  manner  at  the 
bar,  however,  has  been  described  as  highly  impressive. 
"  When  his  slow  and  solemn  form  was  seen  rising  in 
Court,"  says  an  observer,  "every  ear  was  open,  and  all 
eyes  were  fixed  upon  the  speaker — the  audience  insen- 
sibly taken  captive,  and  borne  away  by  the  weight  of  his 
argument  and  the  tones  of  his  eloquence.  He  moved 
along  like  the  majestic  Mississippi,  f  lill,  clear,  and  mag- 
nificent. Whenever  the  late  Mr.  Wirt  was  opposed  to 
Mr.  Taney,  he  would  facetiously  say,  that  he  dreaded 
nothing  so  much  as  his  'apostolic  simplicity.'  So  soft 
and  aimiable  was  his  deportment,  that  even  amidst  the 
heat  and  turmoil  of  nisi  prius  litigation,  he  was  never 
known  to  offend  the  feelings  of  any  of  his  brethren. 
His  conversation  was  never  roughened  by  austerity  or 
pedantry  ;  and  when  his  gallant  bearing  extorted  from 
all  the  most  unfeigned  praise,  he  would  almost  hide 
himself  from  public  admiration,  with  the  unaffected 
modesty  of  his  native  character."'  * 

The  office  of  Attorney-General  of  the  United  States, 
always  filled  with  commanding  ability,  had  been,  for  the 
twenty  years  immediately  preceding  Taney's  api^oint- 
ment,  adored  with  the  most  splendid  talent  which  the 


*'  Southern  Literary  Messenger,"  .June,  1838. 
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country  has  produced.     Pinckney,  who  held  the  office  a 
little  over  two  years,  resigned  it,  in  1814,  into  the  hands 
of  Richard  Rush.     That  gentleman,  on  his  appointment 
as  Minister  to  England,  in  1817,  was  succeeded  by  Wil- 
liam Wirt,  whose  classic  intellect  and  genius,  during  a 
period  of  twelve  years,  threw  a  new  lustre  around  this 
dignified  and  responsible  station.    Mr.  Berrian,  of  Geor- 
gia, to  whose  great  capacity  in  the  legislative,  as  well  as 
the  judicial  forum,  the  whole  country  will  bear  honorable 
testimony,  foUow^ed  Mr.  Wirt,  and  held  the  office  two 
years,  through  the  session  of  1830  and  1831.     To  follow 
predecessors  like  these,  and  to  fill  the  sphere  they  had 
occupied,  without  suffering  by  the  comparison,  required 
a  mind  of  no  common  mould,  and  abilities  of  the  very 
highest  order.     Mere  respectability  of  talent  would  have 
had  occasion  to  esteem  it  a  singular  piece  of  ill-fortune 
that  such  an  honor  should  be  thrust  upon  it,  at  such  a 
time ;   while  mediocrity  must  have  irretrievably  and 
hopelessly  sunk  at  the  very  threshold. 

The  resignation  of  Mr.  Berrian.  who  retired  with  the 
other  members  of  General  Jackson's  Cabinet,  opened  the 
way  for  Taney's  appointment  to  the  vacant  Attorney- 
Generalship.  He  came  into  oflBce  on  the  reconstruction 
of  the  Cabinet,  in  June,  1831.  The  new  Cabinet  com- 
prised a  mass  of  intellect,  and  a  collective  strength  and 
eneruy,  never  surpassed  at  any  period  in  the  history  of 
the  government.  Besides  the  new  Attorney-General,  its 
members  were,  Edward  Livingston,  Secretary  of  State ; 
Louis  ^IcLane,  Secretary  of  the  Treasury  ;  Lewis  Cass, 
Secretary  of  War;  Levi  Woodbury,  Secretary  of  the 
Navy ;  and  Amos  Kendall,  Postmaster-General.  Mr. 
Diume  subsequently  succeeded  to  the  place  of  Mr.  Mc- 
Lane,  in  the  Treasury  Department,  when  the  latter  was 
appointed  Secretary  of  State,  on  the  resignation  of  Mr. 
Livim^rston,  who  was  sent  as  Minister  to  France. 

It  has  been  truly  remarked,  that  the  office  of  Attor- 
ney-General has  nothing  to  re(*onmiend  it  to  an  indolent 
man.  Its  incumbent  is  ex  officio^  a  member  of  the  Cab- 
inet, and  his  duties,   prescribed  by  the  law,   ai-e   ''to 
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prosecute  and  conduct  all  suits  in  the  Supreme  Court, 
in  which  the  United  States  are  concerned,  and  to  give 
advice  and  opinions  upon  questions  of  law,  when  re- 
quii-ed  by  the  President,  or  when  requested  by  the  heads 
of  any  department,  touching  matters  which  may  concern 
their  departments."  These  opinions,  as  Mr.  Southard 
very  correctly  remarks  in  his  eulogy  upon  Mr.  Wirt,  are 
official;  " not  merely  persuasive  upon  the  judgment  of 
other  officers,  but,  so  far  as  the  construction  of  the  law 
is  concerned,  regarded  as  binding ;  and  if  error  be  com- 
mitted, the  responsibility  is,  in  a  great  degree,  taken 
from  them  and  cast  upon  him — a  responsibility  by  no 
means  light,  to  a  sensitive  and  well-organized  mind." 
Mr.  Taney's  official  opinions  are  to  be  found  in  the  vol- 
ume of  "  Opinions  of  the  Attorney-Generals,"  published 
by  order  of  the  Twenty-sixth  Congress.  They  comprise 
nearly  one  hundred  pages  of  the  volume,  and  though 
generally  brief,  they  are  all  of  them  distinguished  by 
that  clearness  and  perspicuity  which  characterize  the 
mind  of  their  author. 

In  the  other  branch  of  his  official  duty,  that  of  prose- 
cuting and  conducting,  in  the  Supreme  Court,  the  suits 
in  which  the  United  States  were  concerned,  the  record 
of  his  labors  during  the  two  years  in  which  he  held  the 
Attomey-jGFeneralship,  is  to  be  found  in  the  sixth  and 
seventh  volumes  of  Peters'  Reports.  This  record  shows 
a  great  number  and  variety  of  cases  argued  by  Mr.  Taney, 
in  his  official  character,  and  furnishes  ample  testimony 
of  his  professional  ability,  industry,  and  success.  I 
shall  not  trespass  upon  the  readers  patience  by  attemjjt- 
ing  a  review  of  these  cases.  Tliey  embrace,  for  the  most 
part,  controversies  turning  upon  questions  of  a  purely 
legal  character,  and  may  therefore  be  properly  passed 
by  without  further  remark.  It  should  be  said,  however, 
in  justice  to  Mr.  Taney,  that  some  of  these  arguments 
were  uncommonly  able,  and  were  noticed  at  the  time  by 
the  bench,  as  well  as  by  his  brethren  of  the  bar,  as  being 
among  his  best  and  happiest  efforts.  This  was  espef^ially 
the  case  at  the  session  of  the  Court  in  1833 — a  session 
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not  SO  remarkable  for  interesting  cases  and  brilliant  argu- 
ments, as  some  which  had  preceded  it.  ''The  cases 
hitherto  argued,"  writes  Judge  Story,*  "have  been  of 
no  general  interest;  and  the  arguments  have  not  been 
striking.  We  have  however  had  some  fine  arguments 
from  Binney  and  Sargeant,  of  Philadelphia,  and  Mr. 
Attorney-General,  Taney."  f 

As  a  member  of  the  Cabinet,  and  one  of  the  constitu- 
tional advisers  of  the  President,  Mr.  Taney  shared  his 
full  proportion  of  responsibility  in  that  series  of  strong 
and  energetic  measures  which  the  administration  of  Gren. 
Jackson  originated  and  carried  out,  and  which  make  so 
marked  a  figure  in  the  political  history  of  the  country. 
The  nullification  controversy,  the  question  of  the  re- 
charter  of  the  United  States  Bank,  the  removal  of  the 
deposits,  and  other  subjects  of  the  deepest  moment,  at 
that  time,  agitated  the  public  mind,  and  divided  the 
national  councils.  It  is  scarcely  necessary  to  add,  that, 
throughout  all  the  stormy  contests  growing  out  of  these 
discussions,  the  Attorney-General  stood  firmly  and  un- 
flinchingly by  the  side  of  the  President,  and  rendered  to 

*  Letter  to  Judge  Fay,  February  10th   1833. 

f  Among  the  cases  at  the  session  of  1832,  in  which  the  Attorney-General 
distinguished  himself,  may  be  mentioned  The  United  States  V8.  The  Stat« 
Bank  of  North  Carolina.  6  Peters'  Reports,  29;  McLane  vtf.  The  United 
States,  ibid.  404;  and  The  United  States  vs.  Nourse,  ibid.  470.  The  first 
of  these  cases,  one  of  the  earliest  arguments  of  Taney  after  his  appointment 
to  the  Attorney -Generalship,  laid  open  an  interesting  discussion  relative  to 
the  origin  and  nature  of  the  right  of  priority  of  pa^Tnent  of  debts  due  to 
Government,  and  whether  this  right,  under  our  system,  as  in  England, 
rested  upon  sovereign  prerogative,  or  was  wholly  founded  on  positive  stat- 
ute. The  Court  held,  in  accordance  with  the  reasoning  of  the  Attomey- 
Genenil,  that  though  a  statutory,  and  not  strictly  a  prerogative  right,  yet 
it  was  to  be  traced  to  the  same  broad  principles  of  public  policy  which 
governed  the  royal  prerogative,  namely,  the  securing  of  an  adequate  reve- 
nue to  sustain  the  public  burdens,  and  discharge  the  public  debt,  and  there- 
fore the  statute  should  receive  a  fair  and  liberal,  and  not  a  strict  and 
narrow  construction.  Among  the  important  cases  argued  by  the  Attorney- 
General,  at  the  subsequent  session  of  1833,  may  be  mentioned.  The  United 
States  T8.  MacDaniel,  7  Peters'  Reports,  1 ;  Sampe\Tac  v«.  The  United  States, 
ibid.  222;  Barron  vs.  The  Mayor  and  City  of  Baltimore,  ibid.  243;  and 
Scholetield  vs.  Eichelberc:er,  ibid.  586. 
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the  measures  of  his  administration  an  energetic  and  effec- 
tive support.  He  was,  from  the  beginning,  a  decided 
and  earnest  opponent  of  the  Bank  ;  and  he  co-operated 
so  hea^fily  with  the  President  in  his  system  of  prompt 
and  vigorous  action  against  that  institution,  as  to  call 
down  upon  his  own  head,  not  the  censure  only,  but  the 
active  animosity,  pushed  to  the  verge  of  proscription,  of 
that  powerful  majority  which  then  controlled  the  Senate 
and  opposed  the  administmtion. 

I  do  not  design  to  trace  fully  the  political  history  of 
Mr.  Taney  during  his  connection  with  General  Jackson' s 
Cabinet.  It  was  a  period  of  stormy  debates,  heated 
party  discussions,  and  intense  popular  excitement.  The 
great  question  of  the  day — overriding  and  absorbing  all 
others  for  the  time  being — was  the  Bank  controversy,  a 
controversy  too  memorable  in  the  political  annals  of  the 
country  to  be  soon  forgotten.  Mr.  Taney  was  reluctantly 
drawn  into  it,  and  by  the  force  of  circumstances,  rather 
than  by  any  volition  of  his  own,  was,  for  a  brief  period, 
placed  in  a  position  to  test  fully  the  temper  of  his  mind 
and  the  firmness  of  his  courage.  The  history  and  details 
of  this  controversy,  in  which  Mr.  Taney  acted  a  part  so 
prominent  as  to  call  down  upon  himself  personally  the 
bitter  and  unmeasured  denunciations  of  the  most  eminent 
leaders  of  the  opposition,  may  be  consulted  more  at  large 
by  the  reader  in  the  political  annals  of  the  day.  Re- 
minded that  I  am  sketching  the  career  of  the  jurist,  and 
not  the  politician,  I  shall  pas's  it  by  with  such  brief 
notice  only  as  the  subject  seems  necessary  to  require. 

The  question  of  the  removal  of  the  deposits  from  the 
United  States  Bank,  arose  while  Mr.  Taney  was  Attor- 
nSy-General.  We  have  the  highest  authority  for  the 
fact,  that  in  every  stage  of  that  question  he  had  been  in 
favor  of  the  removal ;  so  that  his  conduct,  when  made 
Secretary  of  the  Treasury,  was  the  result  of  his  previous 
judgment  and  convictions  of  duty.*  The  measure,  we 
are  assured  on  the  same  authority,  originated  with  the 


*  Senator  Benton's  Thirty  Tea/n'  Vieit,  p.  414. 
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President  himself,  and  was  emphatically  his  own.  Taney, 
with  a  single  other  member  of  the  Cabinet,  the  Post- 
master-General, warmly  approved  it ;  the  rest  were  either 
indifferent  to  the  project,  or  opposed  it.*  Mr.  Puane^ 
the  Secretaiy  of  the  Treasury,  absolutely  refused  to  carry 
out  the  measure,  whereupon  the  President,  with  charac- 
teristic promptness,  decision,  and  indei)endence,  removed 
him  from  office,  and  appointed  Mr.  Taney  in  his  place. 
Though  he  had  neither  courted  nor  desired  the  post,  he 
did  not  shrink  from  its  acceptance,  or  endeavor  to  shun 
the  responsibility.  His  entry  upon  the  office  at  such  a 
time,  and  under  such  circumstances,  with  the  certainty 
of  making  himself  a  prominent  mark  for  the  arrows  of 
the  opposition,  and  staking,  as  he  did,  his  reputation  and 
character  upon  the  issue  of  the  controversy,  evinced  not 
only  a  fearless  independence,  and  firmness  of  purpose, 
but  a  generous  devotion  and  disinterested  friendship, 
which  no  one  could  more  fully  appreciate,  or  was  more 
ready  to  acknowledge,  than  General  Jackson  himself. 
In  his  letter  to  Mr.  Taney,  when  the  latter  retired  from 
the  office  of  Secretary  of  the  Treasury,  he  expresses 
these  acknowledgments,  in  language  whose  warmth  and 
earnestness  attest  its  genuine  sincerity  :  ''  Knowing  that 
such  a  station  was  not  desired  by  you,"  says  the  Presi- 
dent, alluding  to  the  Attorney -Generalship,  "and  was 
in  opposition  to  your  course  of  life,  I  could  not  but  feel 
grateful  to  you,  when,  in  comi)liance  with  my  invitiition, 
you  exchanged  the  independence  of  your  professional 
pursuits  for  the  labors  and  responsibilities  of  the  office 
of  A  ttorney-General  of  the  United  States.  This  sentiment 
was  greatly  and  deservedly  increased  during  the  last 
year,  when  becoming  acquainted  with  the  difficulties 
whk^li  surrounded  nie,  and  with  my  earnest  desire  to 
avail  myself  of  your  services  in  the  Treasury  Department, 
you  generously  abandoned  the  duties  and  avocations  to 
which  your  life  had  been  devoted,  and  encountei^ed  the 
responsibility  of   carrying    into   execution   those  great 

♦  Ibid. 
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measures  which  the  public  interest,  and  the  will  of  the 
I)eople,  alike  demanded  at  our  hands.  For  the  prompt 
and  disinterested  aid  thus  afforded  me,  at  the  risk  of 
personal  sacrifices,  which  were  then,  probably,  and  which 
have  now  been,  realized,  I  feel  that  I  owe  you  a  debt  of 
gratitude  and  regard  which  I  have  not  the  power  to  dis- 
charge."* 

The  appointment  of  Mr.  Taney  to  the  Secretaryship  of 
the  Treasury,  was  made  in  September,  1833.  Mr.  Benja- 
min F.  Butler,  of  New  York,  was  selected  to  succeed 
him  as  Attorney-General.  On  the22d  of  the  same  month, 
w^as  issued  the  famous  order,  signed  by  the  new  Secretary 
of  the  Treasury,  for  the  removal  of  the  deposits  from  the 
Bank — or  more  coiTectly  speaking,  directing  the  collect- 
ors of  revenue  thereafter  to  cease  making  their  deposits 
in  the  Bank,  leaving  the  amount  actually  in  it  to  be 
drawn  out  at  intervals,  and  in  different  sums,  according 
to  the  course  of  the  government  disbursements.  The 
measure  was  at  once  assailed  by  the  oi)position  press 
with  rancorous  vehemence  and  acrimony ;  and  the  attack 
thus  commenced  was  transferred  to  the  legislative  forum 
at  the  opening  of  the  celebrated  * '  Panic  session ' '  of  Con- 
gress, in  December,  1833. 

Tlie  day  after  the  meeting  of  Congress,  the  Secretary 
of  the  Treasury  communicated  his  reasons  for  the  re- 
moval of  the  deposits,  in  an  able  and  luminous  report, 
which  covered  the  entire  ground  of-  the  controversy. 
The  propriety  and  necessity  of  the  act,  were  placed 
mainly  on  the  ground  of  the  misconduct  of  the  Bank, 
and  the  insecurity  of  the  public  revenue  placed  in  its 
keeping.  As  was  to  have  been  expected,  the  report 
called  out  prompt  action  in  the  Senate,  which  then  con- 
tained a  decisive  majority  against  the  President  and  his 
measiu'es.  Mr.  Clay  took  the  initiative  in  this  action. 
Soon  after  the  commencement  of  the  session,  he  called 
the  attention  of  the  Senate  to  the  report  of  the  Secretary, 
and  submitted  two  resolutions  on  the  subject.     One  of 

*  46  Niles'  Register,  p.  32G. 
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these  was  a  resolution  of  censure  upon  the  action  of  the 
President ;  the  other  declared  the  reasons  assigned  by 
the  Secretary  of  the  Treasury,  to  be  "  unsatisfactory  and. 
insufficient."  After  a  protracted  and  animated  discus- 
sion, in  which  all  the  leading  members  of  the  Senate  took 
part,  the  resolution  was  finally  passed,  on  the  6th  of 
April,  1834,  by  nearly  a  strict  party  vote,  twenty-eight 
in  the  affirmative,  to  eighteen  in  the  negative.  On  the 
same  day,  the  famous  resolution  of  censure  on  the  con- 
duct of  Greneral  Jackson,  subsequently  expunged  from 
the  Journal  by  order  of  the  Senate,  was  carried  by  a  vote 
of  twenty-six  to  twenty.* 

The  passage  of  these  resolutions,  and  the  unusual 
degree  of  obloquy  which  had  been  cast  upon  Mr.  Taney 
during  the  course  of  the  debate,  indicated  pretty  clearly 
the  temper  of  the  Senate,  and  the  probable  result  of  his 
nomination  before  that  body.  Anticipating  this  result, 
the  President  delayed  sending  in  his  nomination  until 
near  the  end  of  the  session.  In  the  mean  time,  in  obedi- 
ence to  the  resolution  of  the  Senate,  the  Secretary  pre- 
pared and  sent  in  a  carefully  digested  and  elaborate 
report  upon  the  state  of  the  finances.  The  report,  '^  re- 
plete with  plain  facts  and  luminous  truths,"  as  Mr. 
Benton  exi)ressed  it,  was  not  apparently  what  the  ma- 
jority of  the  Senate  had  expected,  for,  instead  of  show- 
ing a  financial  decline  and  embarrassment  of  the  govern- 
ment resources,  it  disclosed,  notwithstanding  '^  the  Bank 
panic  "  was  then  at  its  height,  an  increase  in  every  branch 
of  the  public  revenue.     Mr.  Webster  attempted  to  an*est 


*  The  yeas  and  nays  on  the  resolution  declaring  the  reasons  of  the  Secre- 
tary of  the  Treasury  "  unsatisfactory  and  insufficient,"  are  as  follows: 

Yeas. — Messrs.  Bibb,  Black,  Calhoun,  Clay,  Clayton,  Ewing,  Freling- 
huysen,  Ilendricks,  Kent,  King  (of  Georgia),  Knight,  Leigh,  Mangum, 
Naudain,  Poindexter,  Porter,  Prentiss,  Preston,  Robbins,  Silsbeo,  Smith, 
Southard,  Sprague.  Swift,  Tomlinson,  Tyler,  Waggaman,  Webster. 

Nays. — Messrs.  Benton,  Brown,  Forsyth,  Grundy,  Hill,  Kane,  King  (of 
Alabama),  Linn.  McKean,  Moore,  Morris,  Robinson,  Shepley,  Tallmadge, 
Tipton,  White,  Wilkins,  Wright. 

On  the  passage  of  the  resolution  of  censure  upon  the  President,  Mr.  Hend- 
ricks and  Mr.  King,  of  Georgia,  voted  w  ith  the  minority. 
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the  reading  of  the  report,  and  moved  its  reference  to  the 
Finance  Committee ;  but  the  minority  were  determined 
that  it  should  go  forth  to  the  country,  and  the  reading 
was  insisted  on.  ''It  is  not  what  was  expected,"  said 
Mr.  Benton,  in  the  course  of  a  powerful  speech  on  the 
subject ;  "  but  it  is  what  is  true,  and  what  will  rejoice 
the  heart  of  every  patriot  in  America.  A  pit  was  dug 
for  Mr.  Taney  ;  the  diggers  of  the  pit  have  fallen  into  it ; 
the  fault  is  not  his ;  and  the  sooner  they  clamber  out  the 
better  for  themselves.  The  people  have  a  right  to  know 
the  contents  of  this  report,  and  know  them  they  shall ; 
and  if  there  is  any  man  in  this  America,  whose  heart  is 
so  constructed  as  to  grieve  over  the  prosperity  of  his 
country,  let  him  prepare  himself  for  sorrow  ;  for  the 
proof  is  forthcoming,  that  never,  since  America  had  a 
place  among  the  nations,  was  the  prosperity  of  the  coun- 
try equal  to  what  it  is  at  this  day  ! "  * 

The  report  of  the  Secretary  was  communicated  to  the 
Senate  about  the  middle  of  June.  On  the  23d  of  that 
month  his  nomination  was  sent  in,  and  the  next  day  he 
was  rejected  by  the  same  majority  which  had  declared 
his  "reasons"  for  the  removal  of  the  deposits  unsatis- 
factory— eighteen  to  twen ty- eight,  f  The  Senate  also 
refused  to  confirm  the  nomination  of  Mr.  Stevenson, 
Speaker  of  the  House,  as  Minister  to  England.  ''These 
results,"  says  the  'Weekly  Register'  "were  unani- 
mously expected.  The  Senate  had  already  pronounced 
its  judgment  on  Mr.  Taney  in  declaring  that  his  reasons 
assigned  for  the  removal  of  the  deposits  were  insuffi- 
cient." 

Mr.  Taney  immediately  placed  his  resignation  in  the 
hands  of  the  President,  and  soon  after  returned  to  Bal- 
timore.    His  entrance  into  that  city  had  rather  the  ap- 


\z. 


*  Senator  Benton's  Thirty  Tears'  View,  pp.  462,  46J 

f  Though  the  majority  was  the  same,  there  was  a  trifling  alteration  in 
the  character  of  the  vote :  thus,  Mr.  Hendricks,  of  Indiana,  and  Mr.  King, 
of  (Georgia,  who  on  the  former  ^occasion  had  voted  with  the  minority,  now 
voted  in  favor  of  confirmation.  Mr.  McEean  did  not  vote,  and  Mr.  Moore 
voted  against  the  confirmation. 
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pearance  of  a  triumph  than  of  a  defeat.  Escorted  by  a 
numerous  cavalcade  to  the  Columbian  Gardens,  which 
had  been  previously  arranged  for  his  recption,  he  there 
met  a  large  assembly  of  his  fiiends  and  the  citizens  of 
Baltimore,  whom  he  addressed  in  vindication  of  his 
character  and  conduct.  A  public  dinner  was  given  to 
him  soon  afterwards  at  the  same  place,  at  which  Mr. 
Benton,  of  the  Senate,  and  Mr.  Allen,  of  the  House  of 
Representatives;  were  present.  Xor  were  these  demon- 
sti'ations  of  approval  confined  to  the  city  of  Baltimore. 
Thev  were  manifested  elsewhere,  and  indeed  all  over  the 
State  of  Maryland.  On  the  6th  of  August  he  was  enter- 
tained at  a  public  dinner  by  a  numerous  assemblage  of 
his  old  neighbors  and  friends  of  Frederick,  where  he  had 
so  long  resided.  In  the  deeply  impressive  address  which 
he  made  on  that  occasion — speaking  of  his  rejection  by 
the  Senate,  of  the  studied  defamation  which  had  been 
heaped  upon  him,  and  of  the  ultimate  vindication  of  his 
character  from  the  aspersions  of  his  opponents — he  beau- 
tifully alluded  to  his  former  residence  and  associations 
in  Frederick:  ''Having,  as  I  have  already  said,  had  no 
connexion  until  recently  with  the  General  Government, 
I  was  altogether  unknown  to  the  great  body  of  the  citi- 
zens of  the  other  States,  and  cannot,  therefore,  in  reply 
to  the  assaults  made  upon  me,  appeal  to  theu*  knowledge 
of  my  principles  and  conduct.  But  in  Maryland  it  is 
otherwise.  Born  in  the  State,  my  life  has  been  passed 
in  the  midst  of  its  citizens,  until  age  is  now  coming  upon 
me.  To  them  I  can  confidently  appeal,  for  they  have 
known  me  from  my  childhood.  To  the  citizens  who  now 
surround  me,  I  can  still  more  confidently  appeal,  for  among 
them  I  passed  twenty- two  years  of  the  prime  of  my  life, 
taking  an  active  part  during  all  that  time  in  their  public 
concerns.  It  is  from  the  i)eople  of  Maryland  that  the 
citizens  of  other  States  must  in  a  great  measure  learn  my 
character  and  my  pi'inciples — and  of  none  more  justly 
can  the  inquiry  be  made  than  of  the  citizens  of  this 
county — who  have  so  long  and  so  intimately  known  me.*' 
In  a  speech  delivered  by  Mr.  Taney  at  Elkton,  on  the 
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4th  of  September,  1833,  at  a  public  dinner  given  to  liim 
by  the  Jackson  Republicans  of  Cecil  county,  he  took 
occasion  very  fully  to  vindicate  his  own  conduct,  and  to 
repel  the  assaults  which  had  been  made  upon  him.  Some 
recent  expressions  of  Mr.  Webster,  who,  in  a  late  public 
address,  had  alluded  to  Mr.  Taney  as  the  "  pliant  instru- 
ment" of  the  President,  called  out  from  him  on  that  oc- 
casion a  sharpness  of  reproof  and  a  severity  of  language 
which  he  was  not  often  accustomed  to  use.  "  It  is  well 
understood,"  he  remarks,  ''that  when  my  nomination 
was  before  the  Senate  for  their  decision,  no  charge  wiis 
brought  against  me — not  a  word  of  accusation  was  ut- 
tered, and  I  was  rejected  by  a  silent  vote.  If  there  was 
supposed  to  be  anything  in  my  chamcter  and  conduct 
which  justified  my  rejection,  then  was  the  time  to  have 
brought  it  forward.  The  charge  could  then  have  been 
investigated.  But  it  was  not  done.  And  I  had,  there- 
fore, a  right  to  expect  that  no  senator  who  had  given  a 
silent  vote  for  my  rejection,  would,  after  the  close  of  the 
session,  follow  me,  with  a  spirit  of  hostility,  into  private 
life.  In  one  instance,  and  but  one,  as  far  as  my  knowl- 
edge extends,  has  this  expectation  been  disappointed. 
And  I  find  that  at  a  public  dinner  at  Salem,  some  time 
ago,  Mr.  Webster  of  the  Senate  took  occasion  to  speak 
of  me  as  the  'pliant  instrument'  of  the  President,  ready 
to  do  his  bidding."  Mr.  Taney  then  meets  and  answers 
the  imputations  thrown  out  by  Mr.  Webster ;  and,  hav- 
ing fully  replied  to  him,  and  corrected  him  in  some  of 
his  statements  of  facts,  he  makes  the  following  tart  and 
caustic  personal  application.  "Neither  my  habits  nor 
my  principles  lead  me  to  bandy  terms  of  reproach  with 
Mr.  Webster  or  any  one  else.  But  it  is  well  known  that 
he  has  found  the  Bank  a  profitable  client,  and  I  submit 
to  the  public,  whether  the  facts  I  have  stated  do  not 
furnish  ground  for  believing  that  he  has  become  its 
'pliant  instrument,'  and  is  prepared  on  all  occasions  to 
do  its  bidding,  whenever  and  wherever  it  may  choose  to 
require  him.     In  the  situation  in  which  he  has  placed 

himself  before  the  public,  it  would  far  better  become  him 
36 
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to  vindicate  himself  from  imputations  to  which  he  stands 
justly  liable,  than  to  assail  others."* 

Attempted  political  proscription  rarely  fails  to  react 
upon  its  authors  and  to  advance  the  fortune  of  the  i)erson 
unjustly  proscribed.  Two  or  three  years  before  this 
period  Mr.  Van  Buren  had  been  rejected  by  the  Senate 
as  Minister  to  England ;  and  now,  as  Vice-President  of 
the  United  States,  he  was  the  presiding  officer  in  that 
very  body  w^hich  had  condemned  him.  Mr.  Taney  had 
been  rejected  by  the  same  body,  and  his  name  was  now 
mentioned  in  some  quarters  for  the  Vice-Presidency,  in 
connexion  with  that  of  Mr.  Van  Buren  for  the  Presi- 
dency. It  is  by  no  means  improbable  that  such  might 
have  been  the  result  of  the  condemnation  of  Mr.  Taney 
by  the  Senate,  had  it  not  been  for  his  entire  withdrawal 
from  politics  on  being  nominated  by  the  President  to  fill 
a  position  more  congenial  to  his  tastes  and  habits,  and 
the  pursuits  and  studies  of  his  whole  previous  life. 

In  January,  1835,  the  venerable  Gabriel  Duval  t  one  of 

*  The  entire  speech  is  i)ul)lished  in  Niles'  Register.  Vol.  XL VII,  pages 
106-108. 

\  Gabriel  Duval,  an  eminent  lawyer  of  Maryland,  was  appointed  by 
President  Madison  an  Associate-Justice  of  the  Supreme  Court  in  the  year 
1811,  in  place  of  Judge  Chase.  Judge  Duval  had  been  long  and  honorably 
known  to  the  ^laryland  bar.  In  April,  1796,  on  thp  promotion  of  Judge 
.Goldsborough  to  be  Chief-Judge  of  the  General  Court,  Mr.  Duval  was  ap- 
pointed one  of  the  iVssociate-.lustices.  This  place  he  retained  until  1802, 
when  he  ace(?pted  the  Comptrollership  of  the  Treasury  of  the  United  States. 
On  the  passage  of  the  act  of  the  Maryland  Legislature,  in  1806,  abolishing 
the  General  Court,  and  reorganizing  the  Court  of  Appeals  and  the  County 
Courts,  Judge  Duval  was  successively  appointed  to  the  office  of  Chancellor, 
Judge  of  the  Court  of  Appeals,  and  Chief -Judge  of  the  County  Courts  of 
Apiwals,  and  Chief-Judge  of  the  County  Courts  of  the  First  Judicial  Dis- 
trict, all  of  which  stations  he  declined.  Accepting  the  appointment  of  As- 
sociate-Justice of  the  Supreme  Court  of  the  United  States,  in  1811,  he  con- 
tinued in  the  discharge  of  the  duties  of  this  place  for  a  period  of  nearly  a 
quarter  of  a  centur}'.  when,  resigning  his  seat  on  accoimt  of  the  infirmities 
of  age.  he  was  succeeded  by  Philip  P.  Barbour,  on  the  15th  of  March.  1836. 

Judge  Duval  died  in  1844.  His  colleague,  Judge  Story,  presiding  at  the 
ensuing  session  of  the  Court  in  the  temporary  absence  of  the  Chief -Justice, 
bears  the  following  honorable  testimony  to  his  worth  and  virtues:  "His 
urbanity,  his  courtesy,  Ids  gentle  manners,  his  firm  integrity  and  independ- 
ence, and  his  sound  judgment,  so  eloquently  and  tndy  stated  at  the  bar,  are 
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the  Associate-Justices  of  the  Supreme  Court  of  the 
United  States,  resigned  his  office  in  consequence  of  the 
infirmities  of  age,  and  President  Jackson  immediately 
appointed  Mr.  Taney  to  supply  the  vacancy.  The  great 
legal  ability  and  high  professional  character  of  Mr. 
Taney  rendered  this  appointment  eminently  and  obvi- 
ously proper.  Since  the  death  of  Wirt  he  stood  confes- 
sedly without  a  rival  at  the  Maryland  bar.  An  unblem- 
ished personal  as  well  as  professional  reputation,  and  a 
character  whose  purity  no  man,  not  blinded  by  political 
animosity,  could  venture  to  assail,  might,  it  was  thought, 
rise  above  all  political  considerations,  and  disarm  even 
the  opposition  of  party  spirit  itself.  But  it  was  not  so. 
The  majority  of  the  Senate  declined  to  entertain  or  act 
upon  the  nomination,  for  the  reason,  as  was  alleged  at 
the  time,  of  the  contemplated  new  arrangement  of  the 
judicial  system  as  to  the  circuits.  At  the  last  moment 
of  the  session  the  subject  was^ brought  up  and  indefi- 
nitely postponed^  a  vote  which  was  no  doubt  intended, 
and  was  understood,  as  equivalent  to  a  rejection. 

Thus  matters  stood  when  Chief- Justice  Marshall  died, 
in  the  summer  of  1835.  As  had  been  the  case  on  previous 
occasions,  much  speculation  was  indulged  in  relative  to 
the  succession.  From  co temporary  newspapers  I  find 
the  names  of  Judge  M'Lean,  Henry  St.  George  Tucker, 
President  of  the  Virginia  Court  of  Appeals,  and  other 
distinguished  citizens,  besides  that  of  Taney,  mentioned 
for  the  office.  But  the  President  ''kept  his  own  coun- 
sel," as  Washington  had  done,  and  delayed  making  the 
appointment  until  the  next  meeting  of  Congress.  In  the 
mean  time  the  rumor  that  Mr.  Tanev  had  been,  or  was 

entirely  concurred  in  by  all  of  us  who  have  had  the  pleasure  of  knowing 
him.  His  Revolutionary  and  patriotic  acts  belong  to  the  general  history  of 
his  country.  For  myself,  having  had  the  honor  of  an  appointment  to  this 
bench  on  the  same  day  he  received  his,  we  were  during  his  whole  judicial 
life,  for  about  a  quarter  of  a  centurj',  cotemporaries,  although  he  was  ad- 
vanced in  years  far  beyond  myself ;  I  can,  therefore,  bear  my  own  testi- 
mony to  the  justice  of  the  eulogium  which  has  been  pronounced  at  the  bar 
upon  his  social  and  judicial  qualities.  They  will  long  be  cherished  in  our 
memories  with  grateful  sjitisfaction.** 
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aboat  to  be,  appointed  during  the  recess,  called  out  some 
sharp  comments  from  the  press.  I  find  in  the  ^N^ational 
Intelligencer  a  communication  signed  ^'Causidicus,''  in 
which  the  writer,  after  alluding  to  the  fact  that  an  ap- 
pointment in  the  recess  of  the  Senate  would  be  temp)orary 
only,  and  held  at  the  will  of  the  Senate,  or  of  the  Presi- 
dent, who  might  change  his  mind,  goes  on  to  remark: 
''No  man  of  delicacy  would  act  as  Judge  under  such  an 
appointment.  I  have  a  high  respect  for  Mr.  Taney  as  a 
man  and  a  lawyer,  and  do  not  know  whether  in  the 
present  state  of  parties,  we  can  expect  to  obtain  a  better 
Chief- Justice,  but  I  do  not  believe  he  will  take  ui)on  him- 
self the  functions  of  a  Judge  of  the  Supreme  Court  until 
his  nomination  shall  have  been  confirmed  bv  the  Senate.'' 
This  was  certainly  a  very  singular  suggestion.  Just 
forty  years  before,  Washington  had  appointed  Judge 
Rutledge,  in  the  recess  of  the  Senate  under  precisely 
similar  circumstances,  and  no  one  had  ventured  to  sug- 
gest that  delicacy  required  him  to  abstain  from  taking 
his  seat  for  that  cause,  and  until  after  his  confinnation 
by  the  Senate.  But  wliatever  might  have  been  the  pro- 
priety of  a  nomination  in  the  recess,  it  was  not  made, 
and  the  consequence  was  that  the  Sujireme  Court  was 
left  without  a  Chief-Justice  during  its  session  in  the 
winter  of  1880. 

On  the  28th  of  December,  1885,  President  Jackson  sent 
in  to  the  Senate  the  name  of  Roger  B.  Taney,  for  the 
oflice  of  Chief -Justice  of  the  Supreme  Court,  and  the 
name  of  Philip  P.  Barbour,  of  \  irginia,  for  the  office  of 
Associate- Justice.  Notwithstanding  the  political  com- 
plexion of  tlie  Senate  liad  (^hanged,  the  nomination 
encountered  a  warm  and  vigorous  opposition.  At  the 
head  of  this  op])()sition  stood  the  acknowledged  chiefs 
of  their  pai'ty,  Messrs.  Clay  and  Webster.  The  former 
of  these,  in  i)arti(!ular,  with  the  impulsive  ai-dor  of  his 
nature,  labored  zealously  to  defeat  the  nomination,  and 
signalized  his  assaults  upon  the  nominee  by  an  uncom- 
mon degree  of  asperity  and  bitterness  of  remark.     I  am 
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informed  by  an  eminent  member  of  the  Maryland  bar,* 
who,  though  of  opposite  politics,  was  at  the  time  warmly 
in  favor  of  the  confirmation  of  Mr.  Taney,  that  Mr.  Clay, 
not  many  years  after,  with  the  open  and  generous  frank- 
ness of  his  nature,  made  the  amende  Tumorohle  to  the 
Chief -Justice,  in  a  manner  creditable  alike  to  the  char- 
acter of  both.  He  frankly  admitted  to  Judge  Taney, 
that  at  the  time  of  the  nomination,  he  had  used  some 
harsh  expressions,  and  made  many  unkind  remarks  in 
regard  to  him,  which  he  sincerely  regretted,  adding,  with 
a  cordial  shake  of  the  hand,  that  he  regarded  him  as  a 
worthy  successor  of  Chief- Justice  Marshall.  It  would 
have  been  difficult  even  for  Mr.  Clay  to  have  framed  a 
higher  or  more  delicate  compliment. 

The  nomination  of  Mr.  Taney  was  not  acted  upon  till 
the  15th  of  March,  1836,  when  it  was  ratified  by  a  ma- 
jority of  fourteen  votes,  f  Soon  after,  he  was  sworn  into  . 
office  by  Judge  Grlenn,  District-Judge  of  Maryland.  He 
took  his  seat,  for  the  first  time,  on  the  bench,  in  the  begin- 
ning of  the  following  month,  April,  at  a  Circuit  Court  held 
in  Baltimore,  for  the  District  of  Maryland.  On  this  occa- 
sion he  made  some  brief  remarks  to  the  Grand  Jury,  in 
place  of  the  customary  charge,  and  for  the  purpose  of 
giving  his  reasons  for  the  course  he  intended  to  pursue 
in  dispensing  with  anything  of  the  kind  thereafter :  "  He 
had  a  few  words  to  say  to  them,"  he  remarked,  ''not  so 
much  in  compliance  with  the  usage  which  had  prevailed, 
of  charging  grand  juries,  of  which  he  disapproved,  and 


*  The  late  Attomey-CJeneral  of  the  United  States,  Mr.  Reverdy  Johnson. 

t  The  following  is  the  vote : — 

Ayes. — Messrs.  Benton,  Brown,  Buchanan,  Cuthbeit,  Davis,  Ewing 
(niinois),  Grundy.  Hendricks,  Hill,  Hubbard,  King  (Alabama),  King 
(Georgia),  Linn,  McKean,  Moore,  Morris,  Nicholas,  Niles,  Prentiss,  Rives, 
Robinson,  Ruggles,  Shepley,  Swift,  Tallniadge,  Tipton,  Walker,  Wall, 
Wright— 29. 

Nays. — Messrs.  Black,  Calhoun,  Clay.  Crittenden,  Ewing  (Ohio).  Leigh, 
Mangum,  Naudain,  Porter,  Preston,  Robbins,  Southard,  Tonilinson.  Web- 
ster, WTiite — 15. 

Messrs.  Moore  and  Prentiss,  who  now  voted  aye,  had  voted  against  Mr. 
Taney's  confirmation  as  Secretary  of  the  Treasury. 


666  LIVES   OF  THE  CHIEF-JUSTICES. 

would  in  future  dispense  with  altogether  ;*  but  more  for 
the  purpose  of  giving  his  reasons  for  departing  from  it, 
and  his  present  charge  would  necessarily  be  brief.  He 
thought  the  Court  should  enter  at  once  with  promptnees 
and  industry  upon  the  discharge  of  its  duties,  discon- 
nected from  all  unnecessary  forms.  The  age  had  passed 
by,  which  called  for  particular  instruction;  from  the 
Court ;  the  public  mind  had  become  enlightened,  and 
the  intelligence  of  juries  was  adequate  to  the  discharge 
of  their  duties.  The  District-Attorney  was  ready  to 
counsel  them  in  all  matters  of  law.  It  was  unnecessary 
that  the  Court  should  enter  the  wide  field  of  jurispru- 
dence, when  the  attention  of  the  jury  would  be  called 
but  to  few  infractions  of  the  criminal  laws  of  the  land." 
The  Chief-Justice  then  advised  the  jury,  that  it  was  their 
duty  carefully  to  examine  the  testimony  laid  before  them^ 
and  find  no  bill,  except  upon  the  clear  conviction  of  the 
guilt  of  the  accused. 

Judge  Taney  took  his  seat  on  the  bench  of  the  Su- 
preme Court  in  January,  1837.  Judge  Barbour,  who 
had  also  been  confirmed  by  the  Senate,  took  his  seat  at 
the  same  time.  There  were  then  before  the  Court  three 
cases,  of  very  great  interest,  each  of  them  involving  the 
question  of  the  validity  of  a  State  law,  and  of  course 
oi)ening  the  whole  field  of  discussion  as  to  the  conflict- 
ing powers  of  the  State  and  general  governments.  These 
cases  had  been  discussed,  but  not  decided,  in  Chief-Jus- 
tice Marshall's  time,  and  the  opinion  of  that  eminent 
jurist  seems  to  have  been,  in  each  case,  that  the  State 
law  was  repugnant  to  the  Constitution  of  the  United 
States,  and  void.  In  this  oi)inion,  Mr.  Justice  Story, 
who  dissented  from  the  final  judt»:ment  of  the  Court, 
in  all  three  of  the  cases,  concurred.  No  little  curiosity 
was  manifested  in  legard  to  these  cases,  by  the  i)rofes- 
sion,  as  well  as  by  the  pu])]ic  men  of  that  time,  who  had 
watched  the  current  of  constitutional  decisions  in  the 


*  This  (letemnnation  was  coiistantlv  adhered  to  bv  the  Chief-Justice  from 
tluit  time  onward.  It  has  never  been  his  practice  to  deliver  charges  to  the 
grand  juries  empanneled  in  Ids  Courts. 


ROGER   B.    TANEY.  667 

Supreme  Court.  The  great  point  of  interest  and  anxiety 
seemed  to  be  to  know  whether  the  Court,  as  then  consti- 
tuted, would  apply,  by  judicial  construction  of  the  Con- 
stitution, the  same  strict  limits  to  the  powers  claimed  to 
be  exercised  by  the  States,  as  had  been  established  in 
Marshall's  time.  The  public,  hdwever,  were  not  kept 
long  in  suspense.  Judgment  was  rendered  in  all  three 
cases,  sustaining  the  State  laws. 

The  first  of  these  cases  was  from  New  York,  and  is  re- 
ported under  the  title  of  City  of  New  York  vs.  Miln.* 
The  opinion  of  the  Court  was  pronounced  by  Judge  Bar- 
bour, and  was  to  the  effect,  that  the  Legislature  of  New 
York  might,  without  violating  the  Constitution  of  the 
United  States,  pass  an  act  concerning  passengers  arriv- 
ing in  vessels  in  the  port  of  New  York,  requiring  the 
master  of  every  vessel  aniving,  under  certain  penalties, 
to  make  a  report,  in  writing,  respecting  his  passengers, 
within  twenty  four  hours  aiter  his  arrival.  It  was  ar- 
gued by  counsel  in  this  case,  and  so  Mr.  Justice  Story 
appears  to  have  thought,  in  his  dissenting  opinion,  that 
the  principles  of  the  case  fell  directly  within  the  decis- 
ions in  Gibbons  xs.  iJgden,  and  Brown  vs.  State  of  Mary- 
land, heretofore  notioed.f  The  majority  of  the  Court, 
however,  including  the  Chief- Justice,  were  of -a  contrary 
opinion,  regarding  the  act  of  New  York,  as  not  a  regu- 
lation of  commerce^  but  of  police^  and  that  therefore  it 
was  passed  in  exercise  of  a  power  which  rightfully  be- 
longed to  the  State.  Persons,  it  was  said,  are  not  the 
subjects  of  conimerce;  and,  not  being  imported  goods, 
they  do  not  fall  within  the  reasoning  founded  upon  the 
construction  of  a  power  given  to  Congress  to  regulate 
commerce,  and  the  prohibition  of  the  States  from  impos- 
ing a  duty  on  imported  goods.:}: 

*  11  Peters'  Reports,  102. 

t  AnU,  pages  471,  483. 

J  This  doctrine  is  controverted  by  the  cases  of  Smith  ra.  Turner,  and 
Norris  t».  City  of  Boston,  whicli  I  shall  presently  notice,  reported  in  the 
seventh  volume  of  Howard's  Reports.  In  these  canes,  which  attracted  so 
much  attention  and  interest  at  the  time,  the  discussion  seems  to  have  passed 


■ 

568  LIVES   OF  THE   CHIEF- JUSTICES. 

Briscoe  m.  The  Bank  of  the  Commonwealth  of  Ken- 
tucky, *  was  the  next  of  these  cases.  The  validity  of  the 
act  of  the  Kentucky  Legislature,  establishing  a  bank  "in 
the  name  and  behalf  of  the  Commonwealth  of  Ken- 
tucky," was  here  drawn  in  question,  under  the  constitu- 
tional provision  which  restrains  the  States  from  emitting 
bills  of  credit.  The  case  had  been 'formerly  argued  be- 
fore the  Court,  and  Mr.  Justice  Story  says,  that  a  ma- 
jority of  the  Judges  who  then  heard  it,  including  Chief- 

from  the  bar  into  tlie  consultation-room  of  the  Judges,  and  resulted  finally 
in  declaring,  by  a  vote  of  five  Judges  to  four,  that  a  State  law  imposing 
taxes  upon  the  masters  of  vessels  bringing  passengers  and  emigrants  into 
the  ports  of  such  States,  was  contrary'  to  the  Constitution  of  the  United 
States,  and  void,  because  the  exclusive  power  to  regulate  commerce  is,  by 
the  Constitution,  in  Congress;  and  the  term  commerce,  comprehends  the 
intercourse  of  persons  or  passengers.  Mr.  Justice  Wayne,  who  upon  this 
question  sided  with  the  majority  of  the  Court,  gives  a  very  interesting  his- 
tory of  the  discussion  in  the  consultation-room,  and  the  conflicting  views  of 
the  Judges  in  the  case  of  New  York-  vs.  Miln,  though  his  recollections  of 
some  of  the  facts  differs  from  that  of  the  Chief -Justice,  as  stated  by  him  in 
his  dissenting  opinion.  Judge  Wayne  avers  that  nothing  but  the  conclusion 
arrived  at  by  Judge  Barbour  in  New  York  r«.  Miln,  was  the  judgment  of 
the  Court,  namely,  that  the  New  York  law  "does  not  assume  to  regulate 
commerce  l)etween  the  ])ort  of  New  York  and  foreign  porti*,"  and  was 
therefore  constitutional.  lu  other  words,  that  it  was  a  mere  police  regula- 
tion, but  tliat.the  Court  did  not  concur  in  the  proposition  of  Judge  Barbour, 
that  "  j)t!rsons  arc  not  subjects  of  commerce  "  Four  of  the  Justices  out  of 
the  seven  who  heard  that  case,  he  says,  namely — himself,  Story.  Mcl.,ean, 
and  Baldwin,  thought  that  commerce  did  comprehend  the  intercourse  of 
persons  or  passeng('rs;  and  a  fifth,  Mr.  Justice  Thompson,  declined  expres- 
sing an  opinion  on  that  point.  The  case  of  New  York  vs.  Miln,  he  thinks, 
is  perfectly  consistent  with  the  cases  of  Gibbons  vs.  Ogden,  and  Brown  vs. 
Maryland,  and  was  not  intended  to  modify,  in  the  slightest  particular,  what 
had  been  the  judgments  in  the  latter  cases.  These  views  of  Mr.  Justice 
Wayne,  should,  of  course,  be  considered  in  connexion  with  what  is  said  in 
the  very  able  dissenting  opinion  of  the  Chief -Justice,  with  whom  Judges 
Daniel,  Woodbury,  and  Nelson  concurred. 

The  late  case  of  Cooley  rs.  The  Wardens  of  Philadelphia,  December  term, 
1851.  12  Howards  Reports.  300,  is  another  decision  upon  this  vexed  ques- 
tion of  the  ]>ower  to  regulate  connnerce.  It  decides  that  the  grant  of  this 
power  to  Congress  does  not  deprive  the  States  of  the  power  to  legislate  on 
the  subject  of  pilots,  and  regulate  pilotage  fees  and  i>enalties  demanded  for 
negl(!ct  or  violation.  From  this  decision  Justices  Wayne  and  McLean 
dissented. 

*  11  Peters'  Reports,  e.")?. 
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Justice  Marshall,  were  decidedly  of  the  opinion  that  the 
act  of  Kentucky  was  unconstitutional  and  void,  and  that 
it  fell  precisely  within  the  principle  adjudged  by  the  case 
of  Craig  vs.  The  State  of  Missouri,  in  Chief -Justice  Mar- 
shall's time.*  A  reargument  was  ordered,  and  the  case 
was  again  discussed  with  consumate  learning  and  ability, 
Henry  Clay  being  one  of  the  counsel  in  behalf  of  the 
Kentucky  law,i  followed  by  that  able  and  accomplished 
lawyer,  the  late  Senator  Southai^d,  of  New  Jei^sey,  in  op- 
position. The  judgment  of  the  Court,  pronounced  by 
Mr.  Justice  McLean,  sustained  the  validity  of  the  law. 
The  case  of  Craig  vs.  Missouri,  was  held  not  to  be  author- 
ity, on  the  point  that  the  bills  of  the  K^entucky  Bank 
were  bills  of  credit  within  the  meaning  of  the  Constitu- 
tion, as  the  decision  in  that  case  applied  to  obligations 
of  an  entirely  different  character.  Though  a  State  was 
prohibited  from  emitting  bills  of  credit — that  is  to  say, 
such  paper  as  was  denominated  bills  of  credit,  before 
and  at  the  time  of  the  adoption  of  the  Constitution, — 
yet  there  was  no  limitation  in  the  Constitution,  on  the 
power  of  a  State  to  incorporate  banks.  A  State  might 
therefore  grant  acts  of  incorporation  for  the  attainment 
of  those  objects  which  it  deems  essential  to  the  interests 
of  society.  Such  a  power  is  necessarily  incident  to 
sovereignty. 

The  last,  and  perhaps  most  important  of  these  cases,  is 
the  celebrated  case  of  Charles  River  Bridge  vs.  Warren 


♦  Ante,  p.  488. 

t  The  closing  remarks  of  Mr.  Clay's  speech  were  deeply  impressive :  *'  The 
day  will  be  disastrous  to  this  country,"  he  exclaimed,  "when  this  Court 
shall  throw  itself  upon  the  ocean  of  uncertainty  and  adopt  an  interpretation 
of  the  prohibition  of  the  Constitution,  which  will  apply  to  a  constructive 
bill  of  credit.  The  large  and  prosperous  commercial  operations  of  our 
country  are  carried  on  by  bills  of  exchange,  notes,  and  bank  notes,  redeem- 
able in  specie,  and  on  which  suit  may  be  brought  should  they  not  be  paid 
according  to  their  tenor.  The  credit  of  all  such  bills  may  be  brought  into 
question,  should  the  Court  decide  this  case  against  the  defendants.  Keep 
to  the  plain  meaning  of  the  terms  of  the  Constitution,  and  do  not  seek,  by 
construction,  to  include  in  its  prohibitions  such  paper  as  that  which  is 
brought  into  question  in  this  case,  and  all  will  be  safe. " 


670  LIVES   OF  THE   CHIEF-JUSTICES. 

Bridge.*  It  had  been  argued  at  a  former  term,  before 
Chief-Justice  Marshall,  and  after  being  Held  under  ad- 
visement by  the  Court,  for  a  year,  was,  on  a  diflEerence 
of  opinion  among  the  Judges,  ordered  to  be  reargued. 
In  this  case,  the  Chief-Justice  delivered  his  first  consti- 
tutional judgment — a  judgment  in  which  he  sustained, — 
in  opposition  to  the  powerful  reasoning  of  Daniel  Web- 
ster, who  appeared  as  counsel  for  the  plaintiffs, — the 
validity  of  the  Massachusetts'  law,  incorporating  the 
Warren  Bridge.  As  the  question  itself  is  one  of  great 
interest,  and  the  judgment  of  the  Court  has  been  the 
subject  of  much  criticism,  it  may  be  proper  here  very 
briefly  to  notice  this  case. 

The  Charles  River  Bridge  held  its  franchises  under 
acts  of  the  State  and  Colonial  Legislatures  of  Massachu- 

.  setts.  It  claimed  that  these  acts  vested  in  the  Company, 
in  perpetuity,  an  exclusive  right  of  erecting  and  main- 
taining a  bridge  over  the  Charles  river,  and  receiving  the 
tolls ;  and  being  a  grant,  or  contract^  within  the  meaning 
of  the  Constitution,  as  settled  by  former  decisions  of  the 
Court,  the  Legislature  had  no  power  to  impair  the  obli- 
gation of  this  contract,  by  authorizing  another  bridge, 
and  especially  a  free  one.  by  the  side  of  the  Charles 
River  Bridge.  This  the  Legislature  of  Massachusetts 
liad  assumed  to  do,  by  incorporating  the  "proprietors 
of  the  Warren  Bridge,''  which,  after  having  paid  its  ex- 
penses, within  a  period  not  exceeding  six  years,  was  to 
be  surrendered  to  the  State.  The  Charles  River  Bridge 
filed  a  bill  to  obtain  an  injunction,  to  prevent  the  erec- 
tion of  the  Warren  Bridge.  The  decision  of  the  State 
Court  being  in  favoi-  of  the  validity  of  the  law,  the  case 

^was  brought  into  the  Supreme  Court  of  the  United 
States,  on  the  gi-ound  that  the  act  of  the  Massachusetts 
Legielature  violated  the  Constitution  of  the  United 
States,  which  i)rohibits  any  State  from  passing  laws  im- 
pairing the  obligations  of  contracts. 


*  This  case  is  reported  at  length  iu  the  11th  vohime  of  Peters*  Reports. 
comprising  about  one-third  of  the  entire  volume.  Over  sixty  pages  are  de- 
voted to  the  elaborate  and  very  able  dissenting  opinion  of  Judge  Stor}'. 
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The  Chief- Justice  delivered  the  opinion  of  the  Court, 
sustaining  the  validity  of  the  law,  and  sustaining  it,  as 
we  conceive,  upon  the  highest  principles  of  public  policy, 
as  well  as  the  most  obvious,  and  indeed  necessary  con- 
stitutional construction.  The  plaintiffs'  claim,  of  course, 
rested  mainly  upon  that  class  of  cases,  noticed  in  the 
sketch  of  Chief- Justice  Marshall,  wliich  hold  that  a  leg- 
islative grant  is  a  contract,  such  as  Fletcher  vs.  Peck, 
Terret  vs.  Taylor,  and  especially  the  Dartmouth  College 
case ;  and  therefore  the  sovereign  power  of  the  State  is 
inhibited  from  passing  any  act  which,  even  construc- 
tively may  tend  to  destroy  the  value  of,  or  impair^  that 
contract.  The  extent  to  which  these  doctrines  were  at- 
tempted to  be  carried  will  be  seen  by  reference  to  the 
case  of  Providence  Bank  vs.  Billings  and  Pittman,  here- 
tofore cited,  *  in  which  it  was  insisted  that  a  State  had 
no  power  to  tax  a  banking  corporation  chartered  by  the 
State.  This  proposition,  however,  received  no  favor  at 
the  hands  of  the  Court,  whose  decision  sustained  the 
sovereignty  of  the  State  in  the  exercise  of  such  power,  even 
though  it  might  be  used  to  impair  the  value  of  the  charter, 
or  contract.  The  present  case  involved  a  principle  en- 
tirely similar ;  and  so,  indeed,  it  is  considered  in  the 
opinion  of  the  Chief -Justice.  He  regards  the  Provi- 
dence Bank  case  as  precisely  analagous  to  the  present, 
and  places  his  decision  on  the  same  ground.  "The  case 
now  before  the  Court,"  he  remarks,  '4s,  in  principle, 
precisely  the  same.  It  is  a  charter  from  the  State.  The 
act  of  incorporation  is  silent  in  relation  to  the  contested 
power.  The  argument  in  favor  of  the  proprietors  of 
Charles  River  Bridge,  is  the  same,  almost  in  words,  with 
that  used  by  the  Providence  Bank ;  that  is,  that  the 
power  claimed  by  the  State,  if  it  exists,  may  be  so  used 
as  to  destroy  the  value  of  the  franchise  they  have  granted 
to  the  corporation.  The  argument  must  receive  the 
same  answer ;  and  the  fact,  that  the  power  has  been 
already  exercised,  so  as  to  destroy  the  value  of  the  fran- 

*  Aate,  page  486. 
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chise,  cannot  in  any  degree  aflfect  the  principle.  The 
existence  of  the  power  does  not  and  cannot  depend  upon 
the  circumstances  of  its  having  been  exercised  or  not.'' 
The  power  which  the  State  had  claimed  to  exercise  in  the 
Providence  Bank  case,  was  the  taxing  power ;  the  power 
which  it  claimed  to  exercise  in  this  case,  was  the  i)ower 
to  make  internal  improvements,  and  regulate  public 
travel ;  and  the  Chief- Justice  considers  them  both  alike 
as  elements  of  sovereignty,  and  as  essential  to  the  exist- 
ence of  government.  '^A  State  ought  never  to  be  pre- 
sumed to  surrender  this  power,"  he  says,  "because, 
like  the  taxing  power,  the  whole  community  have  an 
interest  in  preserving  it  undiminished.  And  when  a 
corporation  alleges,  that  a  State  has  surrendered,  for 
seventy  years,  its  power  of  improvement  and  public  ac- 
commodation in  a  great  and  important  line  of  travel, 
along  which  a  vast  number  of  its  citizens  must  daily 
pass,  the  community  have  a  right  to  insist,  in  the  lan- 
guage of  this  Court,  as  above  quoted,  '  that  its  abandon- 
ment ought  not  to  be  presumed,  in  a  case,  in  which  the 
deliberate  purpose  of  the  State  to  abandon  it,  does  not 
appear,'  '' 

Tlie  opinion  of  the  Chief -Justice,  dismissing  the  bill, 
was  concuiTed  in  by  Judges  Wayne,  Baldwin,  and  Bar- 
bour. Judge  McLean  concuiTed  in  the  judgment,  on  the 
ground  that  the  Court  had  no  jurisdiction ;  the  State 
law,  acting  not  upon  the  contract,  but  upon  the  prop- 
erty, and  Judges  Story  and  Thompson  dissented. 

The  decisions  in  tliese  cases  were  of  course  not  suffered 
to  pass  without  remark  and  criticism.  An  elaborate 
commentary  upon  them  appeared  in  the  ''New  York 
Review,"  for  April,  1838,  in  which  the  writer,  adopting, 
of  course,  the  doctrines  of  Judge  Story,  in  his  dissenting 
opinions,  liandles  the  judgments  of  the  Supreme  Court 
with  no  little  severity.  ''  In  reading  these  decisions,'*  he 
remarks,  ''we  perceive  at  once  an  altered  tone,  and  a 
narrower  si)irit,  not  only  in  Chief-Justice  Taney,  but 
even  in  some  of  the  old  associates  of  Chief-Justice  Mar- 
shall, wlien  they  handle  constitutional  questions.     The 
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change  is  so  great,  and  so  ominous,  that  a  gathering 
gloom  is  cast  over  the  future.  We  seem  to  have  sunk 
suddenly  below  the  horizon,  to  have  lost  the  light  of  the 
sun,  and  to  hold  on  our  way  per  incertam  lunenn  sub 
luce  maligna!'^  One  can  scarcely  refrain  from  a  smile 
at  the  evident  earnestness  with  which  the  writer  expres- 
ses his  disponding  fears  and  doubts.  The  reflections  that 
these  decisions  gave  rise  to,  were,  to  his  mind,  of  the  most 
painful  character,  inducing,  he  siiys,  the  conviction  that 
the  Constitution  was  seriously  impaired ;  that  the  clause 
restraining  a  State  from  passing  any  law  impairing  the 
obligation  of  contracts,  was  essentially  expunged  from 
the  Constitution,  so  far  as  concerns  legislative  grants; 
that  the  grant  to  Congress  of  power  to  regulate  com- 
merce, was  impaired ;  and  that  the  prohibition,  that  *'  no 
State  shall  emit  bills  of  credit,"  was  in  efl'ect  repealed  ; 
and  the  writer's  dismal  apprehensions  are  summed  up 
with  this  sad  reflection:  "In  short,  when  we  consider 
the  revolution  in  opinion,  in  policy,  and  in  numbers,  tliat 
has  recently  changed  the  chai'acter  of  the  Supreme  Court, 
we  can  scarcely  avoid  being  reduced  nearly  to  a  state  of 
despair  of  the  Commonwealth  I "' 

These  apprehensions  were,  in  some  degree,  shared  by 
others,  and  even  by  Judge  Story  himself,  who  was  so 
much  dissatisfied  with  tlie  decisions  of  the  cases  referred 
to,  that  he  was  upon  the  point  of  resigning  his  seat  on 
the  bench.  Writing  to  Judge  McLean,  he  says  :  ''There 
will  not,  I  fear,  ever,  in  our  day,  be  any  case  in  which  a 
law  of  a  State,  or  of  Congress,  will  be  declared  unconsti- 
tutional, for  the  old  constitutional  doctrines  are  fast  fad- 
ing away,  and  a  change  has  come  over  the  public  mind, 
from  which  I  augur  little  good.  Indeed,  on  my  return 
home,  I  came  to  the  conclusion  to  resign.  But  my 
friends  have  interposed  against  my  intention,  and  I  shall 
remain  on  the  bench,  at  least  for  the  present."*     Story 

♦  2  Story's  Life  and  Letters.  It  may  be  added  that  Judge  Story's  chagrin 
arose  mainly  from  the  decision  in  the  Bridge  case,  and  that  it  was  entirely 
disconnected  from  anything  like  personal  feeling  toward  the  Chief -Justice 
and  the  majority  of  the  Court.     In  a  letter  written  during  the  same  term  he 
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remarks,  in  this  same  letter,  that  the  opinion  delivered 
by  the  Chief- Justice,  in  the  Bridge  case,  was  not  deemed 
satisfactory,  and  that  a  great  majority  of  the  ablest  law- 
yers in  Massachusetts  were  against  the  decision  of  the 
Court.  This  no  doubt  was  so,  and  he  might  have  added, 
that  able  lawyers  elsewhere,  as  had  been,  and  is,  and  al- 
wavs  will  be  the  case  in  the  decision  of  all  delicate  and 
important  questions  of  constitutional  law,  differed  in 
opinion  in  regard  to  the  decision.*  It  is  thought  un- 
necessasy,  however,  now  to  vindicate  the  propriety  and 
correctness  of  that  judgment.  It  has  been  generally 
acquiesced  in,  and,  I  believe,  approved,  by  some  of  the 
best  legal  minds  in  the  country.  It  might  veiy  well  be, 
that  the  position  of  Judge  McLean  was  entirely  correct^ 
and  that  the  case  on  the  merits  was  with  the  plaintiffs ; 
it  might  be,  that  Judge  Story  was  also  correct,  when  he 
stated  in  one  of  his  letters,  that  "a  case  of  grosser  injus- 
tice, and  more  oppressive  legislation,  never  existed;" 
and  yet  all  this  had  really  very  little  to  do  with  the 
merits  of  the  question  as  it  was  presented  on  the  record. 
That  question  was,  whether,  even  admitting  the  State 
laws  to  liave  been  oppressive  and  unjust,  and  an  interfer- 
ence witli  vested  rights,  tlie  Federal  tribunals  could  an- 
nul it,  it  being  conceded  that  this  could  not  be  done, 
under  former  decisions  of  the  Court,  unless  the  act  incor- 
porating the  Warren  Bridge  should  be  deemed  a  viola- 
tion of  the  contract  Implied  in  the  legislative  gi^ants  to 
the  Cliarles  River  Bridge.  This  question  was  met  and 
decided  in  the  negative.  Indeed,  the  time  seemed  to 
have  (M)nie,  when  it  was  absolutely  necessary  to  assign 
some  further  limit  to  this  doctrine  of  implied  contract  in 
legislative  acts — as  liad  once  before  been  done  in  the 

remarks:  "  The  Judges  go  on  cjuite  liarmouiously.  The  new  Chief -Justice 
conducts  himself  with  great  urbanity  and  propriety,"  etc.    , 

*  Even  Chancellor  Kent  expresses  his  dissatisfaction  in  a  letter  to  Story, 
adding:  "I  have  lost  my  conlidence  and  hopes  in  the  constitutional  guar- 
dianship and  protection  of  the  Supreme  Court." — 2  Stor}''s  Life  and  Jjetttrn, 
270.  The  Chancellor,  it  will  be  remembered,  was  not  satisfied  with  the  de- 
cision of  Chief-Justice  Marshall  in  Gibbous  m.  Ogden,  which  overruled  his 
own  judgment. 
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Providence  Bank  case — a  doctrine  which,  pudhed  to  its 
last  consequences,  would  absolutely  prohibit  a  State  Leg- 
islature from  authorizing  the  construction  through  its 
territory  of  two  collateral  turnpikes,  or  lines  of  canal, 
and  perhaps  from  passing  genei'al  acts  for  the  incorpora- 
tion of  bridge  or  railroad  companies,  such  as  may  now 
be  found  on  the  statute-books  of  some  of  the  States.  On 
this  point,  the  reasoning  of  the  Chief -Justice  is  so  clear 
and  pointed,  that  it  is  hot  easy  to  see  what  answer  can 
be  given  to  it.  "If  this  Court  should  establish  the  prin- 
ciples now  contended  for,  what  is  to  become  of  the 
numerous  railroads  established  on  the  same  line  of  travel 
with  turnpike  companies,  and  which  have  rendered  the 
franchises  of  turnpike  corporations  of  no  value  i  Let  it 
once  be  understood  that  their  charters  carry  with  them 
these  implied  contracts,  and  give  this  unknown  and  un- 
defined property  in  a  line  of  travelling,  and  you  will  soon 
find  the  old  turnpike  corporations  awakening  from  their 
sleep,  and  calling  upon  this  Court  to  put  down  the  im- 
provments  which  have  taken  their  place.  The  millions  of 
property  which  have  been  invested  in  railroads  and 
canals,  in  lines  of  travel  which  had  been  before  occupied 
by  turnpike  corporations,  will  be  put  in  jeopardy.  We 
shall  be  thrown  back  to  the  improvements  of  the  last 
century,  and  obliged  to  stand  still  until  the  claims  of  the 
old  turnpike  corpomtions  shall  be  satisfied,  and  they 
shall  consent  to  permit  these  States  to  avail  themselves 
of  the  light  of  modern  science,  and  to  partake  of  the 
benefit  of  those  improvements  which  are  now  adding  to 
the  wealth  and  prosperity,  and  the  convenience  and  com- 
fort, of  every  other  part  of  the  civilized  world.'' 

The  judicial  opinions  and  decisions  of  Chief-Justice 
Taney  are  collected  in  the  last  six  volumes  of  Peters'  Re- 
ports, and  the  fourteen  volumes  of  Howard' s  Reports  of 
the  Supreme  Court.  They  comprise  altogether  a  collec- 
tion of  which  any  jurist  might  have  reason  to  be  proud. 
It  will,  of  course,  be  impossible  to  do  more  in  this  place 
than  barely  to  glance  at  a  few  of  the  more  important  and 
interesting  of  these  cases,  and  in  making  my  selections  I 


576  LIVES   OF  THE  CHIEF-JUSTICES. 

shall  confine  myself  mainly  to  that  class  of  cases  which 
involve  the  decision  and  settlement  of  questions  of  con- 
stitutional law. 

One  of  the  most  interesting  of  these  questions  was  that 
which  ai'ose  at  the  very  next  term  after  the  decision  in 
the  Charles  River  Bridge  case,  in  the  controversy  between 
Rhode  Island  imd  Massachusetts,  relative  to  the  bound- 
arv  line  between  these  States.  This  case  atti^acted  much 
attention  at  the  time,  both  on  account  of  the  novelty  of 
the  question,  and  the  diameter  of  the  parties  litigant. 
The  State  of  Rliode  Island  had  summoned  the  State  of 
Massachusetts  to  the  bar  of  that  ''more  than  Araphic- 
tyonic  Councir' — the  Supreme  Court. 

The  complainant,  without  claiming  any  right  to  the 
soil  to  the  exclusion  of  the  actual  occupants  under  the 
laws  of  Massachusetts,  claimed  political  sovereignty  and 
jurisdiction  over  about  one  hundred  square  miles  of  ter- 
ritory, containing  a  population  of  about  five  thousand 
souls,  which  sovereignty  and  jurisdiction  then  were,  and 
always  had  been,  exercised  and  possessed  by  Massachu- 
setts. Rliode  Island  alleged  a  mistake  in  the  original 
location  of  the  boundary  line  between  the  two  States, 
and  demanded  that  this  boundary  line  might  now  be 
established  ])y  the  judgment  of  the  Court,  and  that  Rhode 
Island  might  be  restored  to  and  confirmed  in  the  sover- 
eignty and  jurisdicticm  of  the  disputed  territory.  The 
counsel  for  the  State  of  Massachusetts  moved  to  dismiss 
the  bill  for  w^ant  of  jurisdiction ;  first,  because  of  the 
cliai'acter  of  the  respondent,  independent  of  the  nature 
of  the  suit ;  and  secondly,  because  of  the  nature  of  the 
suit,  independent  of  the  character  of  the  respondent. 
The  discussion  was  conducted  with  distinguished  ability, 
as  it  could  not  well  fail  to  ])e  when  such  counsel  as  Daniel 
Webster,  of  Massachusetts,  and  Samuel  L.  Southard,  of 
New  Jersey,  entered  the  lists  on  opposite  sides,  and  grap- 
pled in  intellectual  combat.  The  opinion  of  the  Court 
delivered  by  Mr.  Justice  Baldwin,  was  adverse  to  the 
motion  of  Mr.  We])ster,  and  sustained  the  jurisdi(!tion  in 
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all  points.     It  may  be  found  at  length  in  the  report  of 

the  case.* 

All  the  members  of  the  Court  who  heard  the  discus- 
sion, appear  to  have  concurred  in  the  result,  except  the 
Chief-Justice,  who  delivered  a  dissenting  opinion. 

This  opinion  is  brief,  but  clear  and  pointed.  It  dis- 
closes, at  a  glance,  the  conceptions  entertained  by  the 
Chief-Justice  in  regard  to  the  jurisdiction  of  the  Court 
in  matters  of  controversy  between  States,  and  is  another 
evidence  of  that  habitual  caution,  and  it  may  be  said, 
repugnance,  which  he  has  always  manifested  in  wielding^ 
the  power  of  the  Federal  jiidiciary  to  control  or  coerce  : 
State  legislation — a  power,  it  may  be  added,  which  was  \ 
viewed  with  the  most  extreme  jealousy  in  the  earlier 
years  of  the  republic.  He  does  not  doubt  the  jurisdic- 
tion of  the  Court,  under  the  Constitution,  to  hear  and 
determine  a  controversy  between  States,  where  the  suit 
is  brought  to  try  a  right  of  property  in  the  soil,  or  any 
other  right  which  is  properly  the  subject  of  judicial  cog- 
nizance and  decision  ;  but  this  power  does  not  extend  to 
a  suit  brought  to  determine  political  rights,  as  he  held 
the  present  to  be.  Sovereignty  and  jurisdiction  are 
not  questions  for  judicial  decision;  for  the  allegiance 
in  the  disputed  territory  cannot  be  a  matter  of  pro- 
perty. ''  Contests  for  rights  of  sovereignty  and  jurisdic- 
tion," he  observes,  ''between  States,  over  any  particu- 
lar ten-itory,  are  not,  in  my  judgment,  the  subjects  of 
judicial  cognizance  and  control,  to  be  recovered  and  en- 
forced in  an  ordinary  suit,  and  are  therefore  not  within 
the  grant  of  judicial  power  contained  in  the  Constitu- 
tion." It  was  therefore  his  opinion,  against  the  unani- 
mous opinion  of  his  associates,  (except  Mr.  Justice 
Story,  who  did  not  sit  in  the  cause,)  that  the  bill  ought 
to  be  dismissed  for  want  of  jurisdiction. 

It  is  worthy  of  remark,  that  this  opinion  of  Chief -Jus- 
tice Taney  was  so  deliberately  formed,  and  so  firmly 
maintained,  as  to  be  made  the  grounds  of  his  final  decis- 

*  13  Peters*  Reports,  713. 
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ion  in  the  cause.  After  a  variety  of  proceedings  in  the 
case,  which  are  fully  preserved  in  the  reports,  *  tlie  mat- 
ter was  at  lengtli  brought  to  argument,  on  the  merits,  in 
the  winter  of  1846.  The  opinion  of  the  Court,  delivered 
by  Mr.  Justice  McLean,  was  against  the  claim  of  Rhode 
Island,  on  the  ground  that  the  alleged  mistake  in  run- 
ning the  boiindary  line  was  not  clearly  estal)lished,  and 

*  The  history  of  this  case  exhibits  the  curious  and  novel  spectacle  of  a 
controversy  ])etween  two  independent  States  on  a  question  of  sovereignty 
and  territorial  jurisdiction,  assuming  in  the  Federal  Courts  all  the  features 
of  an  ordinary  etjuity  suit,  and  governed  throughout  not  only  by  the  prin- 
ciples, but  by  the  practice,  of  the  English  Oourts  of  Chancery.  The  mo- 
tion to  dismiss  the  bill,  at  the  term  of  1838,  being  overruled,  Mr.  Webster 
moved,  on  behalf  of  Massachusetts,  and  obtained  leave,  to  withdraw  the 
plea  and  appearance  which  had  been  entered  for  the  State.  The  State  of 
Rhode  Island  at  the  same  time  obtaining  leave  to  amend  her  bill  of  com- 
plaint. At  the  next  term  Rhode  Island  asked  for  a  rule  on  the  State  of 
MiLssachusetts  to  ansAver,  which  was  granted,  the  time  to  answer  being  ex- 
tended until  the  next  tenn.  (Rhode  Island  tw.  Massachusetts,  IS  Peters' 
Reports,  23.) 

In  conformity  with  this  rule.  Massachusetts  filed  a  plea  and  answer, 
and  the  cause  was  brought  before  the  Court  on  the  sufficiency  of  the  plea 
and  answer,  at  the  January  term,  1840.  (14  Peters,  210.)  After  a  very 
elaborate  and  able  argument,  the  Chief-Justice  delivered  the  opinicm  of  the 
Court,  ovcrrulini!:  the  plea  of  Ma^sixclmsetts  on  the  ground  of  its  violating 
the  rules  of  pleadmg  in  Chancery  Courts— it  l)eing,  in  technical  parliauce, 
muWfarwuH,  that  is,  containing  two  separate  and  distinct  defences.  Leave 
was  granted  to  Massachusetts,  however,  to  demur  or  answer,  and  accord- 
ingly she  came  in  at  the  next  term  with  a  general  demurrer  to  the  bill, 
alleging  that  it  contained  no  case  for  the  interference  of  the  Court,  with 
the  line  of  division  actually  existing,  as  stated  in  the  bill  itself,  IxHween 
two  independent  States,  fixed  by  treaty,  compact,  or  agreement  iK'tween 
them,  and  acquiesced  in  for  a  century  or  more;.  After  another  able  and 
learned  argument,  the  Chief-Justice  delivered  the  opinion  of  the  Court, 
overruling  the  denuirrer  on  established  principles  of  equit}'  jurisprudence, 
granting  leave  to  the  defendant,  however,  to  answer  the  bill.  {\iy  Peters. 
233.)  Finally,  after  more  than  ten  years  of  legal  warfan*,  the  case  was 
brought  to  argument  on  its  merits,  and  Massachusetts,  defeated  in  so  many 
preliminary  combats,  was  signally  and  completely  victorious  The  strat- 
egy and  skill  of  the  lawyers  throughout  these  various  cami>aigns  would 
certainly  lose  nothing  in  comparison  with  that  displayed  by  a  Frederick  or 
a  Napoleon.  At  all  events,  we  are  forced  to  the  reflection,  that  whether 
the  Constitution  authorizes  it  or  not,  this  is  really  a  more  sensible  and  sat- 
isfactory, as  well  as  a  more  equitable  way  of  s(ittling  questions  of  sover- 
eignty and  political  differences,  than  that  usually  adopted  for  maintaining 
the  "  l)alance  of  ix>wer"  between  the  States  of  Europe. 
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-even  if  such  mistake  were  proved,  it  would  be  difficult 
to  disturb  a  possession  of  two  centuries  by  Massachu- 
setts under  an  assertion  of  right,  with  the  claim  admitted 
by  Rhode  Island  and  other  colonies,  in  the  most  solemn 
form.  The  Chief-Justice,  concurring  in  the  judgment  of 
the  Court  dismissing  the  bill,  dei^lined  expressing  any 
•opinion  upon  the  merits  of  the  controversy,  but  places 
his  decision  solely  on  the  ground  of  a  want  of  jurisdic- 
tion. ' '  We  are  to  determine, ' '  he  says,  ' '  whether  Rhode 
Island  is  in  this  Court  entitled  to  the  relief  she  asks  for. 
Entertaining  upon  this  subject  the  opinion  heretofore 
expressed,  and  which  has  been  confirmed  by  subsequent 
reflection,  I  think  she  has  not ;  and  that  this  Court  has 
no  constitutional  power  to  decide  the  question  in  dis- 
pute between  the  States,  and  consequently  that  the  bill 
ought  to  be  dismissed."  * 

Chief- Justice  Taney  delivered  the  opinion  of  the  Court 
in  the  Bank  of  Augusta  vs.  Earle,  and  the  two  other 
cases  depending  on  the  same  principle,  argued  at  the 
same  time,  at  the  January  term,  1839.t  This  opinion 
contains  some  interesting  doctrines  relative  to  the  nature 
and  character  of  corporations  created  by  statute,  and  the 
rights  and  powers  of  the  coii^orations  of  one  State  acting 
within  the  territorial  jurisdiction  of  another.  The  Law 
of  comity  among  nations,  i)ermitting  corporations  created 
by  one  sovereignty  to  make  contracts  in  another,  and  to 
sue  in  its  Courts,  is  declared  to  prevail  among  the  several 
States  of  this  Union.  For,  the  States  of  the  Union  "  are 
ifiOVEREiGN  STATES ;  and  the  history  of  the  past,  and 
the  events  which  are  daily  occuring,  furnish  the  strong- 
est evidence  that  they  have  adopted  towards  each  other 
the  laws  of  comity  in  their  fullest  extent."' 

During  the  session  of  the  Court  in  1841,  Judge  Barbour 
died.:j:    On  the  opening  of  the  Court  after  the  adjoum- 

♦  Rhode  Island  vs.  Miissachusetts.    4  Howard's  Reports,  639. 

1 13  Peters'  Rfjports,  520. 

X  The  following  discriminating  tribute  to  the  memory  of  Judge  Barbour 
is  from  the  pen  of  his  brother  and  associate,  Mr.  Justice  Story.  A  brief 
sketch  of  his  life  and  services  may  also  be  found  in  the  introduction  to  the 
.last  volume  of  Peters'  Reports: 

"  The  family  from  which  Judge  Barbour  was  descended,  was  one  of  the 


580  LIVES   OF  THE   CHIEF-JUSTICES. 

ment  caused  by  this  event,  the  Attorney-General,  Mr. 
Gilpin,  presented  the  i^roceedings  of  a  meeting  of  the  bar 

oldest  and  most  respectable  in  Virginia.  His  great-grandfather  was  a 
merchant  of  Scotland,  who  immigrated  to  this  country.  His  grandfather 
was  the  pioneer  and  first  settler  of  the  comitry  lying  between  the  eastern 
base  of  the  Blue  Ridge  and  the  Southwest  mountains.  His  father,  Thomas 
Barbour,  inherited  considerable  wealth,  and  was  a  member  of  the  old  House 
of  Burgesses,  from  the  then  very  large  county  of  Orange.  He  was  one  of 
those  who,  in  1769,  signed  the  '  Non-Importation  Act'  between  this  country 
and  Great  Britain.  After  the  formation  of  the  Union,  he  was  elected  to  the 
Legislature.  Richard  Henry  Lee,  in  a  letter  to  his  brother.  Arthur  Lee, 
bore  testimony  to  his  worth,  to  the  effect,  '  that  he  was  glad  that  Thomas 
Barbour  was  in  our  State  Councils,  for  he  was  a  truly  intelligent  and  i>atri- 
otic  man.* 

*♦  On  the  maternal  side,  as  his  name  indicates,  Judge  Barlwur  was  related 
to  the  Pendleton  family,  his  grandmother  having  been  the  aunt  of  the  dis- 
tinguished Judge  Pendleton.  Philip  Pendleton  Barbour  was  bom  on  the 
25th  of  May,  1783.  Ow^ng  to  his  great  hospitality,  and  a  long  series  of 
disasters,  his  father  w^as  unable  to  afford  him  that  liberal  education  which 
his  talents  and  early  promise  would  have  justifietl.  He  was,  however,  sent 
early  to  school,  where  he  soon  developed  many  of  those  qualities  for  which 
he  was  afterwards  so  justh'  distinguished.  He  exhibited  great  aptitude  for 
the  acquisition  of  language;  and,  with  a  correcJt  taste  and  strong  memory*, 
sought  out  and  retained  through  life  the  beauties  of  the  Greek  and  Roman 
classics.  Even  in  the  perfoniiauce  of  tlie  tasks  of  a  country  school.  lie 
manifchti'd  that  precision  of  information  and  depth  of  research,  which,  on 
a  broader  theatre,  and  carried  to  higher  subjects,  won  for  him  a  wide-spread 
and  enduring  reputation.  He  remained  at  school  until  the  en<l  of  l7S»y. 
During  the  early  part  of  1800,  he  studied  law  at  home:  but,  in  October,  he 
determined  to  visit  Kentucky,  where,  under  great  dilhculty  and  embarniss- 
meut,  he  conuneiiced  the  practice  of  law.  In  the  sunnuer  of  1801,  he  yielded 
to  the  persuasions  of  his  friends  to  return  to  Virginia;  and,  having  ])orrowed 
the  necessary  funds,  spent  one  session  at  William  and  Mary  ColI(;ge.  In 
1802.  he  resumed  the  practice  of  law  in  Virginia.  In  October,  1804,  he  was 
united  to  F'ranees  T.  Johnson,  daughter  of  ('ol.  Pk'njaniin  John.son,  of 
Orange  county,  Virginia.  During  the  next  eight  years  he  applied  himself 
unceasnigly  to  his  profession.  In  isr>  he  was  elected  to  the  Assembly, 
where  he  continued  two  sessions.  In  1.S14,  he  was  elected  to  Congress, 
where  he  continued  until  IS20  While  there,  he  was  chairman  of  the  Naval 
and  Judiciary  C'oinniittces;  and  in  1H21,  was  cho.sen  Speaker  of  the  House 
of  Representatives.  About  the  year  18^3^*),  the  Univei-sity  of  Virginia  went 
into  operation.  He  was  offered  the  professorship  of  law  in  that  institution, 
and  was  pressed  by  Mr.  JelTersou  to  accept  it.  He  refused  this  station, 
however,  and  was  appointed  a  Judge;  of  the  General  Court  of  Virginia.  In 
1S27,  at  the  written  recpiest  of  a  majority  of  his  old  constituents,  he  resigned 
his  seat  on  the  Bench,  an<l  was  re-elected,  without  opposition,  to  Congress. 
In  1829,  together  with  the  illustrious  3Iadison,  he  was  chosen  to  represent 
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•on  tli*^  occasion  of  tlie  death  of  Judge  Barbour,  and 
moved  that  they  be  entered  on  record.     Chief-Justice 

the  county  of  Orange  in  the  convention,  called  to  amend  the  Constitution 
of  Virginia.  He  presided  over  the  deliberations  of  this  body  in  a  manner 
which  elicited  the  approbation  of  its  members.  He  was  also  president  of 
the  Anti-Tariff  Convention,  which  met  in  Philadelphia.  In  1830,  he  retired 
from  the  practice  of  a  profession  which  had  yielded  him  considerable 
wealth,  and  of  which  he  had  been  on#  of  the  brightest  ornaments,  and  ac- 
cepted the  station  of  Federal  Judge  for  the  eastern  district  of  Virginia  The 
Chancellorship  was  offered  to  him  and  declineil ;  as  was  also  the  post  of  At- 
torney-General. He  refused  the  nomination  for  a  seat  in  the  Court  of  Ap- 
peals, the  Gul>ernatorial  Chair,  and  the  Senate  of  the  United  States.  As 
Federal  Judge,  he  won  new  honors,  and  showed  himself  worthy  of  the  high 
and  enviable  station  to  which  in  1886  he  was  called,  that  of  Associate-Judge 
of  the  Supreme  Court  of  the  United  States.  Having  thus  reached  the 
height  of  the  profession  which  he  had  chosen,  he  was  unweariedly  striving, 
with  a  virtuous  ambition,  to  win  that  fame  which  great  ability  can  only 
give  when  joined  with  pure  principles,  when  death  cut  him  off  in  his  useful 
•career,  and  robbed  our  country  of  one  of  its  most  distinguished  .sons. 

'*  It  remains  for  us  to  take  a  brief  notice  of  the  professional  attainments 
and  judicial  character  of  Mr.  Justice  Barbour.  It  has  been  already  seen 
that  no  inconsiderable  portion  of  his  life  was  employed  in  active  political 
duties  and  pursuits,  which  if  not  incompatible  with,  are  (to  say  the  least)  by 
no  means  favorable  to  the  cultivation  of  juridical  knowledge,  or  to  found  a 
«olid  reputation  in  the  law.  He  did  not,  however,  at  any  time  relax  his 
vigilance  in  his  professional  studies,  or  become  indifferent  to  professional 
success.  On  the  contrary,  he  had  the  ambition  to  acquire  all  the  knowledge 
which  might  be  useful  in  his  practice  at  the  bar,  and  the  persevering  firm- 
ness to  surmount  every  intervening  obstacle.  His  mind  was  in  a  remarkable 
degree  acute,  sound,  and  discriminating,  including  to  subtilty  in  disquisi- 
tion, but  not  misled  by  it.  He  was  earnest,  candid,  patient,  and  laborious 
in  all  his  investigations;  quick  to  discern  the  real  points  and  merits  of  a 
■case;  but  slow  in  arriving  at  his  own  conclusions.  His  talents  were  of  a 
high  order;  but  he  was  distinguished  less  for  brilliancy  of  effort,  than  for 
perspicacious,  close,  and  vigorous  reasoning.  He  sought  less  to  Ikj  eloquent 
than  to  be  accurate;  less  to  persuade  by  declamatory  fervor,  than  to  con- 
vince by  clear  and  logical  deduction.  The  learning,  therefore,  that  he 
brought  to  the  discussion  of  every  cause,  was  pertinent,  exact,  and  illustra- 
tive. It  had  point  and  force,  and  not  merely  remote  or  loose*  analogies  to 
give  it  effect.  When  he  was  elevated  to  the  Bench,  he  felt  a  deep  and  con- 
scientious sense  of  his  new  duties;  and  was  solicitous  to  master  all  the 
learning  appropriate  to  discharge  them  in  the  best  manner;  and  especially, 
after  his  appointment  to  the  Bench  of  the  Supreme  Court,  he  devoted  his 
leisure,  with  strenuous  diligence,  to  attain  all  the  various  knowledge  de- 
manded for  eminence  in  that  station.  Few  men  ever  labored  with  more 
entire  success  in  such  a  noble  pursuit.  During  his  brief  career  in  that 
Oourt,  he  widened  and  deepened  the  foundations  of  his  judicial  learning  to 
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Taney  responded  in  the  following  appropriate  and  aflfect- 
ing  remarks :  "I  speak  in  the  name  of  the  Court,  and  by 
its  authority,  when  I  say  that  we  have  scarcely  yet  re- 
covered from  the  unexpected  blow  which  has  fallen  upon 
us.  Our  deceased  brother,  for  weeks  past,  has  been  daily 
with  us  in  the  hall,  listening  to  the  animated  and  earnest 
discussions  which  the  great  subjects  in  controversy  here- 
naturally  produce  ;  and  he  has  been  with  us,  also,  in  the 
calmer  scenes  of  the  conference  room,  taking  a  full  share 
in  the  deliberations  of  the  Court,  and  always  listened  to 
*  .  with  the  most  respectful  attention.  It  was  from  one  of 
these  meetings,  which  had  been  protracted  to  a  late  hour 
of  the  night,  that  we  all  last  parted  from  him  apparently 
in  his  usual  health  ;  and  in  the  morning  we  found  that 
the  associate  whom  we  so  highly  respected,  and  the  friend 
we  so  greatly  esteemed,  had  been  called  away  from  us^ 
and  had  pjissed  to  another,  and  we  trust  a  better  world. 
The  suddenness  of  the  bereavement,  the  chamcter  of  the 
Judge  we  have  lost,  and  his  worth  as  a  man,  made  it 
proper  to  suspend  the  business  of  the  Court  until  to-day. 
The  time  was  necessary,  not  only  to  pay  the  honoi's  due 
to  his  memory,  ])ut  to  recollect  and  fit  ourselves  for  re- 
newed  labors/' 
/I  ^Mudire  Barbour  was  a  member  of  the  Court  but  a  few 

years  ;  yet  lie  has  l)een  long  enough  here  to  leave  behind 
him,  in  the  pul)lislied  proceedings  of  the  Court,  striking 
proofs  of  the  (clearness  and  vigor  of  his  mind,  and  of  his 
eminent  learning  and  industi y.  But  those  only  who  have 
been  intimately  associated  with  him  as  members  of  the 
same  ti'ibunal,  can  fully  appreciate  the  frankness  of  his 
character,  and  the  singleness  and  purity  of  purpose  with 
which  he  endeavored  to  discharge  his  arduous  duties. 


an  oxtraonliuary  oxlciit;  lii.s  reputation  constantly  advanced,  and  his  judg- 
ments were  listened  to  with  increased  respect  and  profound  confidence.  If 
he  had  lived  many  years  with  good  health,  he  could  not  have  failed  to  have 
won  the  highest  distinction  for  all  those  qualities  which  give  dignity  and 
authority  to  the  liencli.  It  might  be  truly  said  of  him,  that  he  was  not 
only  cijual  to  all  th(?  functions  of  his  high^ station,  but  above  them — p<tr 

7i4^f/ottu<,  i't  supra .     His  country  has  lost  by  his  death  a  bright  ornament^ 

and  a  j)ur«  and  sjM^tless  patriot,' 
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By  those  who  have  thus  known  him,  his  memory  will 
always  be  cherished  with  the  most  affectionate  remem- 
brance ;  and  we  will  cordially  iinite  with  the  bar  in  the 
honors  they  propose  to  pay  his  memory." 

Judge  Barbour,  it  will  be  recollected,  came  to  the  bench 
at  the  same  term  with  the  Chief- Justice  ;  and  his  death 
was  the  first  that  had  occurred  since  Judge  Taney  had 
taken  his  seat.  He  was  succeeded  by  Mr.  Justice  Daniel, 
of  Virginia,  who  is  still  a  member  of  the  Court.  It  may 
be  here  properly  remarked,  that  by  the  act  of  Congress 
of  March,  1837,  two  additional  justices  were  added  to  the 
Court,  making  the  whole  number  nine,  instead  of  seven. 
Under  this  act  Mr.  Justice  Catron,  of  Tennessee,  and  Mr. 
Justice  McKinley,  of  Alabama,  were  appointed,  and  took 
their  seats  at  the  .session  of  1838.  The  latter  gentleman 
having  recently  died,  his  place  has  been  filled  by  the  ap- 
pointment of  Mr.  Justice  Campbell,  of  Alabama,  now  the 
junior  Judge  on  the  bench,  a  gentleman  who  brings  to 
the  high  station  he  occupies,  an  exalted  reputation  for 
learning  and  ability,  and  who  bids  fair  to  do  honor  to  a 
tribunal  that  can  point  to  such  names  on  the  roll  of  its 
members,  as  a  Washington,  a  Livingston,  a  Story,  a 
Thompson,  and  a  Woodbury. 

I  may  also  here  properly  notice  the  few  other  changes 
made  in  the  Court  during  the  period  of  Chief-Justice 
Taney's  service.  Samuel  Nelson,  for  many  years  Chief - 
Justice  of  the  Supreme  Court  of  New  York,  a  name  well 
and  honorably  known  in  the  judicial  history  of  a  State 
whose  Judges,  in  point  of  character,  learning,  and  ability, 
may  claim  to  rank  with  those  of  any  other  State  in  the 
Union,  was  appointed  to  succeed  the  venerable  Smith 
Thompson,  on  the  13th  of  February,  1845.  That  eminent 
and  enlightened  statesman,  and  sound  constitutional 
jurist,  Levi  Woodbury,  of  New  Hampshire,  succeeded 
to,  and  it  is  not  too  much  to  say,  fiUed,  the  place  of 
Judge  Story,  by  appointment  of  President  T5'ler,  2()th  of 
September,  1845.  Dying  a  few  years  after,  Benjamin  R. 
Curtis,  c)f  Mjissachusetts,  was  appoint^ed  to  succeed  him, 
on  the  27th  of  January,  1852.     Robert  C.  Grier,  of  Penn- 
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sylvania,  was  appointed  on  the  4th  of  August,  1846,  in 
place  of  Judge  Baldwin,  deceased.  Both  Justice  Grier 
and  Justice  Curtis,  are  still  members  of  the  Court. 

The  session  of  1841  was  memorable  for  the  discussion 
and  decision  of  several  cases  of  great  magnitude  and 
interest.  Among  them  were  the  Florida  land  claim,  re- 
ported under  the  title  of  Mitchell  vs.  United  States:* 
the  case  of  the  Amistad,+  in  which  the  venerable  ex- 
President  Adams,  after  a  period  of  nearly  forty  yeai's, 
reappeared  at  the  bar  of  the  Supreme  Court  as  one  of  the 
counsel ;  J  and  the  case  of  Groves  vs.  Slaughter,  j$  on  the 
determination  of  which,  it  is  said,  more  than  three  mil- 
lions of  dollars  depended — a  case  which,  says  Judge 
McLean,  was  "argued  with  surpassing  ability  on  both 
sides,'-  as  no  one  will  doubt,  who  recollects  that  the 
counsel  for  one  of  the  parties  were  Attorney -General 
Gilpin,  and  Senator  Walker,  of  Mississippi,  and  for  the 
other.  Clay,  Webster,  and  Jones.  I  shall  not  dwell 
upon  these  cases,  as  the  Chief- Justice  did  not  deliver  the 
jud^^inent  of  the  Court  in  either  of  them.  It  may  be 
observed,  however,  that  in  the  last  mentioned,  an  im- 
portant question  of  constitutional  law  was  discussed, 
namely,  whether  the  .^raiit  of  power  to  Congress  to  regu- 
late ccmnuerce  among  the  States,  vests  in  Congress  the 
power  to  regulate  the  traffic  in  slaves  among  the  differ- 
ent States  ;  and  if  so,  whether  it  does  not  carry  with  it 
an  implied  i>roliibition  on  the  States  from  making  any 
regulations  (m  the  subject ; — but  the  question  was  not 
adjudicated,  the  decision  being  placed  on  other  grounds. 

At  the  same  term  of  the  Court,  a  case  from  New  Jer- 
sey, was  l)rought  to  argument,  which  attracted  great 
attention  at  the  time,  both  on  account  of  the  noveltv  of 
the  claim,  and  the  immense  value  of  the  interests  depend- 

*  15  l\'t(Ts'  Reports.  52. 

t  15  IMers'  Keports,  518. 

X  Jud.ixe  Story,  in  one  of  hi>  private  letters,  si>oaks  of  the  "extraordinary- 
ar<jfument  "  of  Mr.  Adams  in  tlii^  ciisl*:  adding — *' extmoniinary  I  mean  for 
its  power,  for  its  bitter  sarcasm,  and  its  dealing  with  topics  far  beyond  the 
record  and  point*^  of  discusviion." 

§  15  P(?ters'  Reports,  450. 
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ing  on  its  decision.  The  territories  and  government  of 
East  Jersey,  originally  held  by  the  Duke  of  York,  by 
grant  from  Charles  IT.,  King  of  England,  became  subse- 
quently vested  in  twenty-four  persons,  called  the  East 
Jersey  proprietors,  who  having  sun^endered  up  to  the 
crown  the  power  of  government,  remained  the  admitted 
proprietors  and  owners  of  the  entire  soil  and  tenitory  of 
East  Jersey.  This  proprietary  body  survived  the  trou- 
bles of  the  Revolution,  and  has  continued  to  exist,  from 
that  day  to  the  present,  in  unbroken  succession,  under 
its  ancient  organization,  and  recognized  by  the  laws  of 
the  States,  as  the  undisputed  owTier  of  all  vacant  and 
ungranted  lands  within  the  territorial  limits  of  East  Jer- 
sey. Under  a  proprietary  grant  of  a  certain  portion  of 
the  bed  of  the  Raritan  river  and  bay,  the  grantee,  who 
claimed  an  exclusive  right  of  fishing  for  oysters,  under 
his  grant,  brought  an  action  of  ejectment  against  a  de- 
fendant, claiming  a  similar  right  under  a  lease  from  the 
State.  On  the  trial,  in  the  Circuit  Court,  Judge  Bald- 
win sustained  the  proprietary  title,  atgainst  that  of  the 
State.  And  the  defendant  thereupon  brought  the  case 
into  the  Supreme  Court.  It  was  deemed  to  be  of  so 
great  consequence,  that  the  Legislature  of  New  Jersey 
passed  a  special  act,  directing  the  Governor  of  the  State 
to  attend  the  sittings  of  the  Court,  at  Washington,  on 
the  argument.  The  most  eminent  and  able  counsel  were 
employed  on  both  sides,  and  the  arguments,  as  may  be 
seen  from  the  report  of  the  case.*  were  characterized  by 
the  highest  degree  of  professional  learning  and  ability. 
Judge  Barbour  s  death  prevented  a  decision  of  the  ques- 
tion at  this  term,  and  a  reargument  was  ordered.  This 
took  place  at  the  session  in  January,  1842.  .Mr.  George 
Wood,  and  General  Wall,  then  one  of  the  senators  from 
New  Jersey,  appeared  for  the  State ;  and  Mr.  Ogden, 
and  Mr.  Silas  Wright,  then  a  senator  in  Congress  from 
New  York,t  for  the  proprietary  claimant.     The  Chief- 

♦  Martin  et  al.  vs,  Waddell.     16  Peters'  Reporte,  367. 
t  This,  1  believe,  was  the  first,  and,  I  am  not  sure,  but.  the  only  argu- 
ment, ever  made  by  that  eminent  citizen,  at  the  bar  of  the  Supreme  Court. 
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Justice  delivered  the  opinion  of  the  Court,  which  was 
adverse  to  the  proprietary  title.  The  navigable  waters 
of  New  Jersey,  he  held,  passed  to  the  Duke  of  York, 
and  to  the  proprietors,  but  they  passed  as  part  of  the 
prerogative  rights  annexed  to  the  political  powers  con- 
ferred on  the  Duke,  and  not  as  private  ijroperty,  to  be 
parcelled  out  and  sold  to  individuals ;  and  the  right  of 
fishery  was  a  part  of  these  prerogative  rights,  or,  m 
other  words,  one  of  the  royalties  incident  to  the  powers 
of  government.  When  the  proprietors  surrendered  up 
the  government,  the  navigable  waters  of  New  Jersey 
went  back  to  the  crown ;  and  wiien,  at  the  Revolution, 
the  people  of  New  Jersey  took  possession  of  the  reins 
of  government,  the  prerogatives  and  regalities,  which 
belonged  either  to  the  crown  or  the  parliament,  be(*ame 
immediately  and  rightfully  vested  in  the  State.  The 
proprietary  claim  to  an  exclusive  fishery,  in  the  naviga- 
ble waters  of  New  Jersey,  was  therefore  declared  to  be 
unfounded,  and  the  judgment  of  the  Circuit  Court  re- 
versed. Mr.  Justice  Thompson,  with  whom  Judge  Bald- 
win concurred,  delivered  a  very  able  and  closely-  written 
dissenting  opinion.'^" 

It  was  prepared  with  extraordinary  and  most  laborious  care  and  indnstr}', 
and  like  every  other  product  of  the  mind  of  its  author,  was  clear,  compact, 
and  logical.  It  was  not  regarded  at  the  time,  howevcrr,  as  one  of  his  hap- 
piest efforts,  and  from  the  closeness  with  which  he  confined  himself  to  his 
brief,  it  was  evident  that  he  himself  felt  the  embarrassment  of  being  sud- 
denly transferred  from  the  Senate  (chamber  to  the  judicial  forum.  Mr. 
Wright  wMis  not  engaged  in  the  first  argument.  The  counsel  for  the  pro- 
prietors on  that  occasion  were  Southard,  of  New  Jersey,  and  Sherwood,  of 
New  York. 

♦  The  decision  in  this  case  was  thought  not  to  have  settled  the  question 
as  to  the  proprietary  title,  or  fee,  in  the  soil  of  the  navigable  waters  of  New 
Jersey,  but  merely  that  a  right  of  exclusive  fishery  did  not  exist  in  the  pro- 
prietors. Accordingly,  to  test  this  question,  an  action  of  ejectment  for 
certain  city  lots  at  Jersey  city,  reclaimed  from  the  bed  of  the  Hudson  River 
below  low-water  mark,  was  afterwards  commenced  under  the  proprietary 
title  against  the  persons  in  ])ossessiou.  This  case  was  brought  to  argument 
at  the  late  session  of  the  Supreme  Court.  The  judgment  of  the  Court, 
pronounced  by  the  Chief -Justice,  was  adverse  to  the  proprietary-  claim,  it 
being  held  that  the  former  decision  was  substantially  a  disposition  of  the 
present  question,  and  that  the  fee  of  the  soil,  as  well  as  the  public  uses  of 


ROGER   B.    TANEY.  687 

In  the  well  known  Pennsylvania  slave  case,*  argued 
and  decided  at  this  term,  Mr.  Justice  Story  had  the  op- 
portunity, which,  a  few  years  before,  he  had  feared 
would  never  again  occur  in  his  time,  of  declaring  a  State 
law  unconstitutional  and  void,  and  that  too,  by  the 
unanimous  judgment  of  the  Court.  It  is  to  be  remarked, 
however,  that  while  all  the  Judges  agreed  in  the  actual 
decision  rendered  in  the  case,  namely,  that  the  Pennsyl- 
vania law  was  unconstitutional,  yet  the  Chief-Justice, 
and  two  or  three  of  his  associates,  did  not  concur  in  the 
reasonings  and  principles  laid  down  in  the  prevailing 
opinion  of  the  Court.  The  case  was  this :  Prigg,  a  citi- 
zen of  Maryland,  had  taken  a  fugitive  slave,  by  force 
and  violence,  from  the  State  of  Pennsylvania,  without 
the  certificate  required  by  the  act  of  Congress,  of  1793, 
and  brought  such  slave  to  the  State  of  Maryland.  For 
this  act,  Prigg  had  been  indicted  under  a  law  of  Penn- 
sylvania, entitled,  "An  act  to  give  effect  to  the  provis- 
ions of  the  Constitution  of  the  United  States,  relative  to 
fugitives  from  labor,  for  the  protection  of  free  people  of 
color,  and  to  prevent  kidnapping ; "  one  section  of  which 
act  provided,  that  the  taking  and  carrying  away  of  any 
negro  or  mulatto,  by  force  and  violence,  etc.,  out  of  the 
Stiite,  should  be  deemed  a  felony  punishable  by  fine  and 
imprisonment.  The  act  which  had  been  passed  by  the 
Pennsylvania  Legislature,  for  the  purpose  of  meeting 
the  supposed  wishes  of  Mairyland,  on  the  subject  of  fugi- 
tive slaves,  provided  a  mode  for  their  rendition  by  the 
State  authorities.  The  fugitive  had  been  brought  before 
the  Pennsylvania  magistrate,  by  virtue  of  the  law,  l)ut 
that  functionary  refused  to  take  cognizance  of  the  csise, 
and  Prigg  thereupon,  without  further  license  or  warrant, 

the  navigable  rivers  of  New  Jersey  had  passed  out  of  the  proprietors  to  the 
Crown,  and  at  the  revolution  had  passed  back  from  the  Crown  to  the  peo- 
ple of  New  Jersey.  The  author  speaks  with  knowledge  of  the  fact*  of  this 
case,  as  he  was  one  of  the  counsel  engaged  on  the  argument  in  behalf  of 
the  proprietary  title.  It  will  be  found  reported  in  the  15th  Volume  of 
Howard's  Reports,  under  the  title  of  Den  ex  dem  Russell  w.  The  Asso- 
ciates of  the  Jersey  Company. 

♦  Prigg  vs.  Commonwealth  of  Pennsylvania.     16  Peters'  Reports,  648. 
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carried  her  and  her  children  away  into  Maryland.  By 
an  amicable  arrangement  betwen  the  two  States,  judg- 
ment was  entered  against  Prigg  in  the  Court  below,  and 
the  case  was  thereupon  brought  to  the '  Supreme  Court 
of  the  United  States,  by  the  co-operation  and  sanction 
of  both  States,  in  the  most  friendly  and  courteous  spirit, 
with  a  view  to  have  the  grave  question  presented  by  it, 
finally  adjudicated. 

The  opinion  delivered  by  Judge  Story,  with  whom  Mr. 
Justice  Wavne  and  some  other  members  of  the  Court 
concurred,  maintained,  among  other  things,  that  the 
Pennsylvania  law  was  unconstitutional,  because  the  sec- 
tion  of  the  Constitution  which  provides  that  fugitives 
"  shall  be  delivered  up,"  places  the  remedy  exchiMTdy 
in  Congress,  and  therefore  that  the  States  are  prohibited 
from  passing  any  law  on  the  subject,  whether  Congress 
had  or  had  not  legislated  on  it.  From  this  proposition, 
the  Chief- Justice,  while  concurring  in  the  main  with  the 
conclusions  arrived  at  by  Judge  Story,  dissents.  He 
holds  that  not  only  are  the  States  not  prohibited  from 
legislating  on  the  subject,  but,  on  the  contrary,  it  is  en- 
joined on  them  as  a  duty  to  protect  and  support  the  owner 
when  lie  is  endeavoring  to 'obtain  possession  of  his  prop- 
erty found  within  their  respective  limits.  Upon  this 
point  he  expresses  these  views: 

''The  language  used  in  the  Constitution  does  not,  in 
my  judgment,  justify  the  construction  given  to  it  by  the 
Court.  It  contains  no  words  i)roliibiting  the  several 
States  from  passing  laws  to  enforce  this  right.  They  are 
in  express  terms  forbidden  to  make  any  regulation  that 
shall  impair  it.  But  tliere  the  prohibition  stops.  And 
accoi-drng  to  the  settled  rules  of  construction  for  all  writ- 
ten instruments,  the  prohibition  being  confined  to  laws 
injurious  to  the  ri^iht,  the  power  to  pass  laws  to  supp(»rt 
and  ^enforce  it,  is  necessarily  implied.  And  the  woitls 
of  tlie  article  which  direct  that  the  fugitive  "shall  be  de- 
livered up/'  seem  evidently  designed  to  impose  it  as  a 
duty  upon  the  ])eoj)le  of  the  several  States  to  pass  laws 
to  carry  into  execution,  in  good  faith,  the  compact  into 
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which  they  thus  solemnly  entered  with  each  other.  The 
Constitution  of  the  United  States,  and  every  article  and 
clause  in  it,  is  a  part  of  the  law  of  every  State  in  the 
Union,  and  is  the  paramount  law.  The  right  of  the 
master,  therefore,  to  seize  his  fugitive  slave,  is  the  law  of 
each  State ;  and  no  State  has  the  power  to  abrogate  or 
alter  it.  And  why  may  not  a  State  protect  a  right  of 
property  acknowledged  by  its  own  paramount  law? 
Besides,  the  laws  of  the  different  States,  in  all  other 
cases,  constantly  protect  the  citizens  of  other  States  in 
their  rights  of  property,  when  it  is  found  within  their 
respective  territories  ;  and  no  one  doubts  their  power  to 
do  so.  And  in  the  absence  of  any  express  prohibition,  I 
perceive  no  reason  for  establishing,  by  implication,  a 
different  rule  in  this  instance ;  where,  by  the  national 
compact,  this  right  of  property  is  recognized  as  an  exist- 
ing right  in  every  State  of  the  Union." 

Judges  Thompson  and  Daniel  also  delivered  opinions 
to  the  same  effect,  namely,  that  the  constitutional  power 
vested  in  Congress  was  not  exclusive  ;  nor  did  it  prohibit 
the  States,  in  the  absence  of  a  law  of  Congress,  from 
legislating  to  protect  and  enforce  this  right  guanmteed 
by  the  Constitution.  They  concurred,  however,  in  the 
judgment  of  reversal,  on  the  ground  that  the  act  of  Con- 
gress of  1793  was  a  constitutional  exercise  of  power,  and 
that  the  Pennsylvania  law  conflicted  with  it,  and  was, 
therefore,  null  and  void. 

At  the  session  of  1843,  Chief -Justice  Taney  delivered 
the  judgment  of  the  Court  in  the  case  of  Bronson  vs. 
McKinzie  et  al.,*  annulling  and  declaring  void  a  law  of 
the  State  of  Illinois,  on  the  ground  that  it  violated  the 
provision  of  the  Constitution  which  prohibits  a  State 
from  passing  any  law  impairing  the  obligation  of  con- 
tracts. The  act  of  the  Illinois  Legislature,  passed  subse- 
quent to  the  contract,  provided  that  the  equitable  estate 
of  a  mortgagor  should  not  be  extinguished  for  twelve 
months  after  a  sale  under  a  decree  in  Chancery,  and  that 

♦  1  Howard's  Reports,  311. 
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there  should  be  no  sale  unless  two-thirds  of  the  amount 
at  wliich  the  property  has  been  valued  by  appraisers 
should  be  bid  therefor.  If  either  Judge  Stoiy  nor  Judge 
McKinley  was  present  at  this  discussion,  the  result  of 
which  furnished  another  evidence  that  the  apprehensions 
exi)ressed  by  the  former  were  entirelj^  unfounded.  The 
opinion  of  the  Chief-Justice  is  a  clear,  luminous  and 
most  able  exposition  of  the  law  on  this  subject,  and  has 
generally  been  regarded  by  the  profession  as  entirely 
satisfactory.  Judge  McLean  dissented,  taking  the  some- 
what  subtle,  if  riot  technical,  distinction,  that  the  State 
law  acted  upon  the  remedy^  and  not  upon  the  con- 
tract. 

This  case  was  followed  at  the  next  term  of  the  Court 
by  McCracken  vs.  Hay  ward,*  which  fully  confinned  the 
decision  in  Bronson  vs.  McKinzie  in  all  its  points,  re- 
affinning  the  doctrine  that  the  valuation  and  stay  laws  of 
Illinois  were  inoperative  upon  existing  contracts,  and 
void.  The  Chief-Justice  does  not  appear  to  have  been 
present  at  the  argument  and  decision  of  this  cause. 
Very  early  in  the  session  he  was  attacked  by  severe  in- 
disposition,  and  was  prevented  from  taking  his  seat  dur- 
ing the  remainder  of  the  term,  and  from  participating  in 
the  decisi(m  of  the  very  important  cases  brought  on  for 
argument.  Among  these  may  be  mentioned  the  great 
case  of  the  Girard  will,  so  elaborately  and  splehdidly 
argued  by  Webster  and  Jones,  on  the  one  side,  and  by 
Binney  and  Sergeant  on  the  other,  the  opinion  in  which 
was  delivered  l^y  Justice  Story,  sustaining  the  will, — an 
oi)inion  concurred  in  unanimously  by  his  l^rethren,  with- 
out altei'ing  (says  Story,  with  some  appeamnce  of  self- 
satisfaction),  "a  single  sentence  as  I  originally  drew  it 
up  ; ''  also  the  celebrated  Gaines  case,  which  has  excited 
so  great  a  degree  of  public  interest,  not  so  much  ]>erhaps 
on  account  of  the  large  amount  of  property  involved  in 
the  controversy,  as  bv  reason  of  the  romantic  nature  of 
the  history  upon  which  it  turned — the  history  of  Zulime 

♦  2  Iloward's  Reports.  60S. 
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Caniere,  and  her  daughter,  Myra  Clark  Gaines ;  *  and 
also  the  case  of  the  Louisville,  Cincinnati  and  Charleston 
Railroad  Company  vs.  Letson,  which  established  the  very 
important  principle  that  a  corporation  is  to  be  deemed 
an  inhabitant  of  a  State,  capable  of  being  treated  as  a 
citizen,  for  all  purposes  of  suing  and  being  sued,  a  prin- 
ciple not  only  denied  by  former  decisions  of  the  Court, 
but  the  opposite  of  which  had  been  considered  by  the 
profession  as  too  well  established  to  be  again  unsettled,  f 
And  lastly,  the  case  of  Bank  of  the  United  States  vs. 
United  States,:^  in  which  the  Government  was  held  liable 
to  pay  fifteen  per  cent  damages  as  the  drawer  of  a  foreign 
protested  bill,  under  a  statute  of  Maryland,  allowing  that 
amount  to  the  holder  of  such  protested  bill.  In  this  case, 
the  Chief-Justice  prepared  a  carefully  considered  dis- 
senting opinion,  which  will  be  found  in  the  Appendix  to 

*  Gaines  et  ux.  vs.  Chew  et  al.  2  Howard's  Reports,  619.  Another 
branch  of  this  interesting  case  is  reported  under  the  title  of  Patterson  vs. 
Gaines  et  ux.,  6  Howard,  650;  and  another  under  the  title  of  Gaines  vs.  Relf 
et  al.,  12  Howard,  478.  The  Chief -Justice  did  not  sit  in  these  causes,  as  a 
near  family  relative  was  interested  in  the  event.  The  decision  in  the  last  of 
these  cases,  at  the  session  of  1851,  finally  decided  the  claim  adversely  to 
Mrs.  Gaines. 

t  Only  four  years  before,  the  Supreme  Court,  in  the  case  of  Commercial 
Bank  of  Vicksburgh  vs.  Slocum,  14  Peters,  60,  following  the  cases  of  Straw- 
bridge  vs.  Curtis,  3  Cranch,  267,  and  Bank  of  the  United  States  vs.  Deveaux, 
5  Cranch,  84,  had  decided  that  a  corporation,  as  such,  was  not  a  citizen  of 
the  United  States;  and  at  the  same  term,  in  Irvine  vs.  Lowry,  14  Peters, 
203,  it  was  declared  that  the  decisions  had  been  uniform  upon  this  subject, 
and  must  be  followed.  Mr.  Justice  Wayne,  who  delivered  the  opinion  of 
the  Court  in  the  present  case,  overruling  these  decisions,  remarks,  however, 
that  the  Vicksburgh  Bank  case  was  most  reluctantly  decided  on  the  au- 
thority of  the  two  former  cases  above  alluded  to,  and  that  not  only  were 
these  cases  never  satisfactory  to  the  bar,  but  they  were  also  unsatisfactory 
,  to  the  Court  that  made  them.  No  one,  he  adds,  questioned  them  more  than 
the  Chief-Justice  (Marshall)  himself,  who  gave  these  two  decisions,  and  he 
repeatedly  expressed  his  regret  that  they  had  l)een  made.  In  a  letter  of 
Judge  Story,  in  which  he  expresses  his  satisfaction  that  the  Supreme  Court 
had  at  last  adopted  a  more  correct  rule,  he  makes  a  similar  remark  in  regard 
to  Chief-Justice  Marshall,  adding  that  Mr.  Justice  Washington  was  also  of 
opinion  that  these  decisions  were  wrong  in  principle,  as  they  must  be  ad- 
mitted to  be  inconvenient  in  practice. 

X  2  Howard's  Reports,  711. 
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this  volume  of  the  reports.  The  case  had  been  before 
him  as  Attorney-General,  and  his  opinion  then,  as  now, 
was,  that  the  Bank  had  no  claim  in  law  or  equity  to  the 
damages  in  question.  It  is  proper  here  to  add  that  in  a 
subsequent  case  decided  at  the  session  of  1847,*  the  Court 
ruled,  that  the  Government  was  not  liable  to  the  Bank 
for  these  consequential  damages.  The  Chief-Justice, 
though  he  withdrew  from  the  bench,  for  the  reason  that 
he  had  given  an  official  opinion  as  Attorney-General, 
concurred  entirely  in  this  judgment  of  the  Court.  Judges 
McLean  and  Wayne  dissented,  regarding  the  question  as 
having  been  substantially  decided  in  the  former  case. 

At  the  session  of  the  Court  in  the  winter  of  1845,  sev- 
eral cases  involving  questions  of  constitutional  law  were 
brought  t6  argument.  Those  in  which  the  Chief -Justice 
delivered  the  oi)inion  of  the  Court  are  the  cases  of  Ken- 
dall vs.  Stokes,  Searight  v$,  Stokes ;  Niel,  Moore  &  Co. 
vs.  Tlie  State  of  Ohio,  and  the  State  of  Maryland  vs.  The 
Baltimore  and  Ohio  Railroad  Company,  all  of  which  are 
contained  in  the  third  volume  of  Howard's  Reports. 
The  iirst  of  these  cases  was  a  suit  brought  against  the 
Postmaster-General  foi*  danuiges,  in  consequence  gf  acts 
which  the  Court  held  to  be  official,  but  not  ministerial 
acts ;  and  the  principle  was  recognized  that  a  public 
officer,  acting  from  a  sense  of  duty,  in  a  matter  w^here  he 
is  required  to  exercise  discretion,  is  not  liable  to  an  ac- 
tion for  an  error  of  judgment. 

In  the  second  of  these  cases  the  question  was,  as  stated 
by  the  Chief- Justice,  whether  the  State  of  Peimsylvania 
can  lawfully  impose  a  toll  on  carriages  em])loyed  in 
transporting  the  mail  of  the  Tnited  States  over  that  part 
of  the  Cumberland  road  which  passes  tlirough  that  State. 
In  the  judgment  of  the  Court— -Justices  M(*Ijean  and 
Daniel  dissenting — a  carriage,  whenever  it  carries  the 
mail  of  the  United  States,  must  be  held  to  be  laden  with 
tlie  i)roperty  of  tlie  United  States  within  the  meaning  of 
the  compact  between  the  Federal  Government  and  the 


*  Uuited  Stiiles  r/i.  Bank  of  the  United  States.     5  Howard's  l<ei,)orts,  382 
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State  of  Pennsylvania,  and,  therefore,  exempt  from  pay- 
ment of  tolls.  But  the  Court  did  not  construe  the  ex- 
emption  as  extending  to  other  property  in  the  same 
vehicle,  or  persons  travelling  in  it,  unless  in  the  service 
of  the  United  States,  nor  to  more  carriages  than  were 
necessary  for  the  safe  and  convenient  conveyance  of  the 
mail.  The  case  was  thought  to  come  within  the  princi- 
ple established  in  McCulloch  vs.  the  State  of  Maryland, 
"  that  a  State  Government  has  no  right  to  tax  any  of  the 
constitutional  means  employed  by  the  Grovemment  of 
the  Union  to  execute  its  constitutional  j^owers."  * 

Neil,  Moore  &  Co.,  vs.  the  State  of  Ohio,  presented  a 
similar  question,  and  the  Chief- Justice,  in  his  opinion, 
carried  the  rule  still  farther.  Under  the  compact  of  sur- 
render between  Congress  and  the  State,  it  was  held  that 
toll  could  not  be  charged  upon  passengers  travelling  in 
the  mail  stages  on  the  Cumberland  road,  without  being 
also  charged  upon  passengers  travelling  in  other  stages, 
and  that  such  a  tax  was  against  the  contract,  and  void. 

The  case  of  Maryland,  vs.  the  Baltimore  and  Ohio 
Railroad  Company,  presented  the  question  whether  a 
law  of  the  Maryland  Legislature  was  void  on  the  ground 
that  it  impaired  the  obligation  of  a  contract.  The  State 
had  directed  a  subscription  of  $3,000,000  to  the  Rail- 
road Company,  with  the  proviso  that  the  Company 
should  locate  the  road  through  the  towns  of  Cumberland, 
Hagerstown,  and  Boonsborough,  or,  in  default,  should 
forfeit  $1,000,000  for  the  use  of  Washington  County  in 
Maryland,  where  the  two  towns  last  mentioned  are  sit- 
uated. The  Company,  having  assented  to  the  law,  re- 
fused to  locate  the  road  through  these  towns,  and  a  suit 
was  accordingly  commenced  for  the  penalty.  Subse- 
quently the  Maryland  Legislature  passed  a  law  repeal- 
ing so  much  of  the  act  as  required  the  location  of  the 
road  through  these  towns,  and  remitting  the  forfeiture 
of  the  $1,000,000.  This  act,  it  was  alleged,  was  unconsti- 
tutional and  void,  inasmuch  as  the  penalty  had  become 


♦  See  ante,  page  459. 
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due  to  Washington  County  by  contract  The  Court, 
however,  the  Chief- Justice  delivering  the  opinion,  ruled 
otherwise.  The  original  act  was  not  a  contract  within 
the  meaning  of  the  Constitution.  It  was  merely  a  pen- 
alty inflicted  on  the  Company  as  a  punishment  for  dis- 
obeying the  law,  which  the  State  had  a  right  to  I'elease, 
the  whole  scope  of  the  law  showing  that  it  was  a  legisla- 
tion for  State  purposes,  and  a  measure  of  State  policy, 
which  the  State  had  a  right  to  change  at  its  pleasure ; 
and  that  neither  the  County  nor  any  of  its  citzens  ac- 
quired any  private  interest  under  it  which  could  be 
maintained  in  a  Court  of  justice.  The  case  was  argued 
with  marked  ability  by  Mr.  Sergeant  and  Mr.  Jervis 
Spencer  and  by  the  Attorney-General,  Nelson,  and  Mr. 
Beverdy  Johnson  in  opposition. 

This  was  the  last  term  of  Judge  Story  upon  the  bench 
of  the  Supreme  Court.  At  the  opening  of  the  Court  at  the 
next  session,  in  the  winter  of  1846,  Chief-Justice  Taney 
was  called  upon  to  perform  the  melancholy  duty  of  re- 
sponding to  the  announcement  of  the  death  of  his  emi- 
nent associate.  The  brief  and  touching  sentences  he 
pronounced  on  the  occasion  are  beautiful  alike  for  their 
simplicity,  their  sincerity  and  their  tenderness. 

"It  is  difficult  for  nie,"  he  remarked,  in  reply  to  the 
Attornev-Generul,  who  had  moved  the  usual  testimonials 
of  respect,  ''to  express  liow  deeply  the  Court  feel  the 
death  of  Mr.  Justice  Story.  He  had  a  seat  on  this  bench 
for  so  many  years,  and  was  so  eminently  distinguished 
for  his  gi^eat  learning  and  ability,  that  his  name  had  be- 
come habitually  associated  with  the  Supreme  Court,  not 
only  in  the  mind  of  those  more  immediately  connected 
with  the  administration  of  justice,  but  in  that  of  the 
public  generally  throngliout  the  Union.  He  had  indeed 
all  the  qualities  of  a  great  judge  ;  and  we  are  fully  sen- 
sible that  his  labors  and  his  name  have  contributed 
largely  to  inspire  confidence  in  the  opinions  of  this 
Court,  and  to  give  weight  and  authority  to  its  decisions. 

''It  is  not,  however,  in  this  country  only,  that  the 
name  of  Justice  Story  is  respected  and  honored.     His 
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-works  upon  various  branches  of  jurisprudence  have  made 
him  known  to  eminent  men  wherever  judicial  knowlen^e 
is  esteemed  and  cultivated ;  and  wherever  he  is  known, 
his  opinions  are  quoted  with  respect,  and  he  is  justly 
xegaixied  as  one  of  the  brightest  ornaments  of  the  age  in 
which  he  lived.  But  it  is  here,  on  this  bench,  that  his 
real  worth  was  best  understood,  and  it  is  here  that  his 
loss  is  most  severely  and  painfully  felt.  For  we  have 
not  only  known  him  as  a  learned  and  able  associate  in 
the  labors  of  the  Court,  but  he  was  also  endeared  to  us 
as  a  man,  by  his  kindness  of  heart,  his  frankness,  and 
his  high  and  pure  integrity.  We  most  truly  and  deeply 
deplore  his  death,  and  cordially  unite  with  the  bar  in 
paying  appropriate  honors  to  his  memory. 

"The  proceedings  of  to-day  will  therefore  be  entered 
on  the  records  of  the  Court,  as  a  lasting  testimony  of  our 
respectful  and  affectionate  remembrance  of  our  departed 
brother." 

The  intercourse  between  this  eminent  Judge  and  the 
Chief- Justice  was  always  of  the  most  agreeable  charac- 
ter. Though  at  times  they  differed  in  opinion  toto  ccelo^ 
and  especially  upon  questions  of  constitutional  construc- 
tion, yet  they  habitually  cherished  for  each  other  feelings 
of  mutual  kindness  and  esteem.  Story  always  spoke 
respectfully  of  the  abilities  and  attainments  of  Taney, 
even  before  the  latter  came  to  the  bench.  Further  ac- 
quaintance ripened  into  reciprocal  esteem.  When,  at 
the  close  of  his  career.  Judge  Story  had  become  dissat- 
isfied with  his  position  on  the  bench,  we  find  him  frankly 
acknowledging  to  a  friend  that  his  personal  intercourse 
with  the  Chief- Justice  and  his  associates  had  always 
been  pleasant.*    And  on  his  part  the  Chief- Justice  never 

♦  Letter  to  Hon.  Ezekiel  Bacon.    April  12th,  1845: 

**  I  have  been  long  convinced  that  the  doctrines  and  opinions  of  the  *01d 
Court '  were  daily  losing  ground,  and  especially  those  on  great  Constitu- 
tional questions.  New  men  and  new  opinions  have  succeedetl.  The  doc- 
trines of  the  Constitution,  so  vital  to  the  countiy,  which  in  former  times 
received  the  support  of  the  whole  Court,  no  longer  maintain  their  ascend- 
ancy. I  am  the  last  member  now  living  of  the  old  Court,  and  I  cannot 
•consent  to  remain  where  I  «an  no  longer  hope  to  see  those  doctrines  recog- 
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failed  to  express  for  Judge  Story  that  respect  and  esteem^ 
which  were  so  justly  due  to  the  virtues  and  worth,  a* 
well  as  the  profound  and  comprehensive  learning,  of  one 
of  the  most  illustrious  jurists  this  country,  or  the  world, 
has  produced. 

The  Massachusetts,  Rhode  Island,  and  New  Hamp- 
shire License  cases,*  reported  at  January  term,  1847, 
brought  before  the  Court  a  constitutional  question  of 
great  magnitude  and  interest.  The  questions  in  these 
cases  arose  under  that  much-discussed  clause  of  the  Fed- 
eral Constitution  which  vests  Congress  with  the  power 
to  regulate  commerce.  In  the  first  two  cases  the  precise 
point  was.  whether  a  State  might  assume  to  regulate  or 
prohibit  the  retail  of  wines  and  spirits,  the  importation 
of  which  from  foreign  countries  has  been  authorized  by 
act  of  Congress ;  and  in  the  last  case,  whether  a  State 
might  prohibit  by  law  the  sale  of  liquor  imported  fi-om 
another  State,  there  being  no  act  of  Congress  to  regulate 
such  importation.  In  the  decision  of  these  cases  the 
judges  unanimously  determined  that  the  laws  under 
review  were  all  valid  and  constitutional. 


nized  and  enforced.  For  the  future  I  must  be  in  a  dead  minoritv  of  the 
Court,  with  tlie  painful  alternativeof  either  expressing  an  open  dissent  from 
the  oi)inions  of  the  Court,  or.  by  my.  silence,  seeming  to  awiuie^ce  in  them.'* 

Under  the  influence  of  these  sombre  views,  Judge  Story  came  to  the  con- 
clusion definitely  to  resign  his  seat  in  the  Supreme  Court,  and  to  fall  l)ack 
on  his  law  professorship  at  Ilarvarti  College,  a  station  which  he  had  occu- 
pied for  several  years;  and  with  this  view  he  returned  from  his  last  term  of 
service  at  the  session  of  1845.  Ilis  death,  however,  occurred  before  he  had 
an  opportmiity  of  accomplishing  this  design.  He  died  on  the  10th  of  Sep- 
tiimber,  1845.  at  the  age  of  sixty-six  years,  thirty-three  of  which  had  been 
passed  in  the  discharge  of  his  duties  of  Judge  of  the  Supreme  Court.  The 
"  Life  of  Judge  Story."  in  two  volumes,  by  his  son  William  W.  Story,  pre 
sents  a  full  and  complete  record  of  his  private,  his  judicial,  and  liis  profes- 
sional career.  It  is  marked  throughout  by  a  pious,  filial,  and  almost  rever- 
ential admiration  for  the  character  of  the  man  whose  memory  it  embalms; 
but  this  bv  no  means  detracts  from  its  rare  value  as  the  narrative  of  a  life 
drawn  from  the  amplest  materials,  and  illustnited  by  minute  description,  as 
well  as  copious  detail.  The  student  will  find  it  a  book  to  be  read  with 
profit  as  well  as  pleasure. 

♦  Thurlow  vs.  Massiichusetts,  Fletcher  /w.  Khode  Island,  and  Pierce  et  ah 
OS.  New  Hampshire      5  Howard's  Reports,  504. 
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In  these  opinions,  liowever,  there  appears  to  be  much 
diversity  as  to  the  principles  on  which  the  cases  are  de- 
cided. Six  of  the  judges,  including  the  Chief-Justice^ 
expressed  their  views  at  length,  and  the  whole  subject  of 
the  power  of  Congi^ess  over  foreign  and  internal  com- 
merce and  the  conflict  between  the  authority  of  the  Gen- 
eral and  Stiate  Governments  is  considered,  with  a  copious 
fullness  of  argument,  and  with  an  accuracy  and  close- 
ness of  deduction,  that  leaves  very  little  to  be  said  in 
any  future  discussion.  I  do  not  propose  to  notice  any 
of  these  arguments  except  that  of  the  Chief-Justice, 
which  is  certainly  very  able,  and,  I  believe,  has.  generally 
been  regarded  as  entirely  satisfactory  to  the  profession. 
No  one,  I  apprehend,  can  read  it  without  being  satisfied 
that  it  places  the  decision  of  these  cases — particularly 
the  New  Hampshire  case — upon  true  and  correct  grounds, 
if  not  the  oply  grounds  upon  which  they  can  perma- 
nently stand. 

The  Chief- Justice  does  not  deny,  but,  on  the  contrary, 
fully  admits  the  proposition,  that  if  these  State  laws 
were  in  collision  with  an  act  of  Congress,  they  would 
be  unconstitutional  and  void.  If,  in  the  Massachusetts 
and  Rhode  Island  cases,  the  law  had  obstructed  the  im- 
portation, or  prohibited  the  sale  of  the  article  in  the 
original  cask  or  vessel,  in  the  hands  of  the  importer^  it 
would  have  been  void  ;  because  the  importation  was  per- 
mitted by  Congress  in  the  exercise  of  its  constitutional 
power  to  regulate  foreign  commerce.  But  this  he  held 
was  not  the  case.  The  State  laws  were  framed  to  act 
upon  the  article  after  it  had  passed  the  line  of  foreign 
commerce  into  the  hands  of  the  dealer,  and  had  become 
a  part  of  the  general  mass  of  the  property  of  the  State. 
This,  he  contended,  was  precisely  the  principle  recog- 
nized in  Brown  vs,  Maryland,  and  to  which  he  gave  his 
entire  assent. 

The  New  Hampshire  case  was  different.  The  law  pro- 
hibited the  sale,  in  any  quantity,  without  license ;  and 
the  sale,  in  that  case  had  been  made  by  the  importer,  in 
the  cask  in  which  the  liquor  had  been  imported  from 
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Massachusetts  into  New  Hampshire  The  case  there- 
fore, in  his  view,  turned  upon  the  question,  whether,  in 
the  absence  of  a  law  of  Congress  regulating  commerce 
between  the  States,  all  State  laws  on  the  subject  are  null 
and  void.  In  other  words,  whether  a  mere  grant  of 
power  to  the  General  Government,  can  be  construed  as  an 
absolute  prohibition  to  the  exercise  of  any  power  over 
the  same  subject  by  the  States.  Upon  this  question  a 
diversity  of  sentiment  had  existed  among  the  members 
of  the  Court,  as  was  evident  in  the  judgment  in  Prigg 
vs.  Pennsylvania.  The  Chief -Justice  had  there  dis- 
tinctly expressed  the  opinion,  that  a  mere  grant  of  power 
to  Congress,  was  not  exclusive,  or  prohibitory  upon  the 
States,*  and  this  doctrine  he  not  only  reiterates,  but 
makes  the  main  ground  of  his  judgment.  "The  con- 
trolling and  supreme  power  over  commerce  with  foreign 
natio^s,  and  the  several  States,"  he  observes,  •"  is  undoubt- 
edly confeiTed  upon  Congress.  Yet,  in  my  judgment^ 
the  State  may,  nevertheless,  for  the  safety  or  conven- 
ience of  trade,  or  for  the  protection  of  the  health  of  its 
citizens,  make  regulations  of  commerce  for  its  own  ports 
and  harl)or!«,  and  for  its  own  territory ;  and  sucli  regula- 
tions are  valid,  unless  thev  come  in  conliict  with  the  law 
of  Congress.  Such  evidently,  1  think,  was  the  construc- 
tion which  the  Constitution  universally  re(*eived  at  the 
time  of  its  adoption,  as  appeal's  from  tlie  legislation  of 
Congress  and  of  the  several  States  ;  and  a  <*areful  exam- 
ation  of  the  decisions  of  this  Court,  will  show,  that,  so 
far  from  sanctioning  the  opposite  doctrine,  they  re<*og- 
nize  and  maintain  the  power  of  the  States."  +  This  con- 
struction he  believes  is  legitimately  to  be  di-awn  fr(»m 
what  was  really  intended  to  be  decided  in  Gibbons  rs. 
Ogden,  as  well  as  in  Brown  vs.  Maryland,  and  is  fully 
and  authoritatively  sanctioned  in  the  case  of  Wilson  rs. 
The  Blackbird  Creek  Marsh  Company,  heretofore  notices! 


*  Ank,  p.  586.  In  the  Whediug  Bridge  case,  the  dissenling  opinion  of 
the  (.'hief-Justice  is  placed  upon  the  same  grounds.     See  post. 

f  In  these  views  the  Chief-Justice  is  sustained  by  the  opinions  of  .hidgi* 
Catron,  Daniel,  Woodbury  and  Nelson. 
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among  the  cases  decided  in  Chief- Justice  Marshall's 
time.  * 

The  case  of  Cook  vs.  Moffat,  f  decided  at  this  term, 
brought  under  review  and  re-examination,  the  question 
of  the  effect  of  a  debtor' s  discharge  under  the  insolvent 
laws  of  the  State,  on  a  contract  made  in  another  State,  so 
much  discussed  in  Chief -Justice  Marshall's  time,  and 
which  was  settled  by  the  decisions  in  Ogden  vs.  Saun- 
ders, and  Boyle  vs.  Zacharie.J  The  judgment  of  the 
Court  was  in  accordance  with  these  decisions.  The 
Chief-Justice,  though  acquiescing  in  that  judgment,  on 
the  ground  that  the  question  was  res  adjvdicata,  ex- 
pressed his  disapprobation  of  the  principle  on  which  the 
case  turned.  He  considered  the  true  doctrine  to  be,  that 
the  bankrupt  law  of  one  State,  should  i*eceive  in  the  tri- 
bunals of  a  sister  State,  the  respect  and  comity  which 
the  established  usages  of  civilized  nations  extend  to  the 
bankrupt  laws  of  each  other. 

At  the  same  term  the  very  important  Admiralty  case  of 
Waring  vs.  Clark, §  was  decided,  in  which  the  attention 
of  the  Court  was,  for  the  first  time,  called  to  the  ques- 
tion, whether  the  Admiralty  jurisdiction,  conferred  by 
the  Constitution,  was  to  be  limited  to,  and  interpreted 
by,  what  were  cases  of  Admiralty  jurisdiction  in  Eng- 
land, when  the  Constitution  was  adopted  by  the  States 
of  the  Union ;  or,  whether  that  jurisdiction  in  a  public 
navigable  river  extended  beyond  the  ebb  and  flow  of  the 
tide.  The  collision,  in  this  case,  had  taken  place  on  the 
Mississippi  River  near  the  bayou  Goulah,  and  there  was 
much  doubt  whether  the  tide  flowed  so  high.  The  ma- 
jority of  the  Court,  however,  thought  there  was  sufficient 
proof  of  tide  there  and  consequently  it  was  not  nec- 
essary to  consider  whether  the  Admiralty  jurisdiction 
extended  higher.  This  subject  will  presently  be  noticed 
again,  when  I  come  to  speak  of  the  case  of  t/^e  Genesee 


♦  AiUe,  p.  486. 

t  5  Howard's  Reports,  295. 

i  Ante,  pp.  455-456. 

§  5  Howard's  Reports,  441. 
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Chiefs  in  which  the  Chief- Justice  delivered  the  opinion, 
asserting  the  bold  and  comprehensive  doctrine,  that  the 
Admiralty  power  of  the  Court  extends  beyond  the  flow 
of  the  tide  in  public  navigable  waters,  and  over  the  great 
fresh- water  lakes.* 

T  pass  over  several  important  cases,  at  this  and  the  next 
ensuing  term,  and  come  down  to  the  session  of  the  Court 
in  1849,  which  brought  to  final  argument  and  adjudica- 
tion, the  New  York,  and  Boston  Passenger  cases,  f  They 
arose  upon  the  same  constitutional  provision  involved  in 
the  discussion  of  the  Licence  cases  which  I  have  just 
noticed,  namely,  that  which  vests  in  Congress  the  power 
to  regulate  commerce.  The  argument  involved  a  review 
of  the  same  principles  which  were  examined  in  the  former 
discussions  on  this  subject,  and  the  report  of  the  cases 
occupies  no  inconsiderable  portion  of  the  entire  volume 
which  contains  the  decisions  made  at  the  session  of  1849. 
These  celebrated  cases,  either  one  or  both,  had  been  under 
argument  at  four  several  terms  of  the  Court,  commencing 
with  the  argument  of  Smith  ds.  Turner,  at  the  December 
term,  1845.  The  question  presented  by  the  record  in  that 
case,  was,  whether  a  law  of  the  State  of  New  York,  lay- 
ing a  tax  upon  the  masters  of  vessels  arriving  from  a  for- 
eign port,  of  one  dollar  for  every  steerage  i)assenger,  and 
one  dollar  and  fifty  cents  for  every  cabin  passenger,  and 
upon  the  masters  of  coasting  vessels,  of  twenty-five  cents 
for  each  passenger  such  vessels  might  contain,  for  '^hos- 
pital moneys,"  was  repugnant  to  the  Constitution  of  the 
United  States,  and  void.  The  Massachusetts  case,  Norris 
ibs.  The  City  of  Boston,  turned  upon  a  similar  question. 

The  decision  of  these  cases  present-ed  these  two  distinct 


*  The  case  of  Warin*::  ics.  Clark,  it  may  be  added,  is  distinguished  for  tlic 
extraordinary  and  singularly  powerful  dissenting  opinion  of  Judge  Wood- 
bury, in  which,  upon  both  reason  and  autliority,  he  denies  that  the  Admir- 
alty jurisdiction  extends  within  the  body  of  a  county  even  upon  tide  waters 
— an  oi)inion  whose  learning  and  research,  whose  close  and  vigorous  logic, 
and  whoso  bold  original,  and  comprehensive,  deductions,  leave  it  in 
doubt  whether  the  capacity  of  its  author  as  a  jurist  was  not  greater  than  a 
long  life  of  public  service  had  ])roved  it  to  be  as  a  statesman. 

t  Smith  ts.  Turner,  Norris  w.  City  of  Boston.    7  Howard's  Reports,  288. 
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points  for  adjudication.  1st.  Is  the  power  to  regulate 
commerce,  exclusively  vested  in  Congress  ?  2d.  Is  a  tax 
upon  persons  or  passengers,  a  regulation  of  commerce  ? 
Both  of  these  points,  it  Was  claimed,  on  the  argument, 
had  been  heretofore  settled  by  repeated  and  solemn  judg- 
ments of  the  Court.  In  support  of  the  affirmative  of  the 
first  proposition,  the  decisions  in  Brown  m,  Maryland, 
and  Gibbons  vs.  Ogden,*  were  confidently  cited.  To  sus- 
tain the  negative  of  the  latter  proposition,  the  authority 
of  the  city  of  New  York  vs.  Miln,  was,  with  equal  confi- 
dence, invoked.  The  result  of  the  deliberations  of  the 
consultation  room,  and  the  judgment  of  the  Court,  seem 
to  have  left  both  questions  in  an  uncertainty  still  more 
perplexing,  and  an  obscurity  still  more  profound,  than 
when  the  discussion  began.  The  State  laws,  it  is  true, 
were  declared  null  and  void,  by  the  votes  of  five  Judges, 
against  four.f  And  thus  far  there  was  a  decision  of 'the 
cases ;  but  everything  else  was  left  unsettled.  Such  was 
the  diversity  and  conflict  of  views^even  among  the  Judges 
who  concurred  in  the  prevailing  opinion,  that  the  reporter 
himself  seems  to  have  been  perplexed,  and  very  frankly 
declares  that  ''there  was  no  opinion  of  the  Court,  as  a 
Court." 

The  Chief- Justice  led  oflf  on  the  other  side  in  a  dissent- 
ing opinion,  which  met  the  full  concurrence  of  his  breth- 
ren. Judges  Daniel  and  Nelson,  and  in  which  he  was  most 
powerfully  sustained  by  Judge  Woodbury,  in  one  of 
those  masterly,  comprehensive,  and  elaborate  constitu- 
tional arguments  upon  which  the  fame  of  that  eminent 
man,  as  a  jurist,  rests — the  most  elaborate,  perhaps,  and, 
some  have  •  thought,  the  ablest  ever  delivered  by  him 
while  upon  the  bench — one  of  those  full,  and  rigid,  and 
exhausting  arguments,  whose  object  is  not  to  demonstrate 
a  theory  merely,  but  to  establish  a  principle,  and  literally 
to  overwhelm  and  annihilate  what  he  regarded  as  the 
errors  which  combated  it. 

♦  Ante,  p.  471. 

t  For  Reversal— Judges  McLean,  Wayne,  Catron,  McKinley,  and  Grier. 
For  Affirmance — The  Chief -Justice,  and  Judges  Daniel,  Nelson,  and  Wood- 
bury. 
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The  opinion  of  Judge  Taney  is  comprised  within  thirty 
pages  of  the  reported  case,  and  is  well  worthy  of  atten- 
tive and  careful  study  by  any  one  desirous  of  becoming 
master  of  the  principles  involved  in  the  discussion.  I 
shall  not,  of  course,  attempt  to  give  even  an  analysis  of 
it  in  this  place.  It  is  suflBicient  to  remark,  that  he  ad- 
heres throughout  to  those  same  constitutional  views  and 
constructions  which  he  had  expressed  on  previous  occa- 
sions, and  among  them,  that  the  power  to  regulate  com- 
merce is  not  exclumve  in  Congress ;  and  also,  i\\2it persons^ 
not  being  the  subjects  of  commerce^  a  tax  upon  passeng- 
ers or  emigmnts  could  not  be  considered  a  commercial 
regulation.  The  latter  proposition  had  apparently  been 
directly  held  in  the  case  of  the  City  of  New  York  vs. 
Miln,  the  authority  of  which,  upon  this  point,  was  now 
attacked  in  the  conference-room  of  the  Judges,  as  it  had 
been  at  the  bar.  Mr.  Justice  Wayne,  who  sat  in  that 
case,  denied  that  it  established  any  such  principle,  or  that 
the  expression  there  usftd  was  sanctioned  by  the  majority 
of  the  Court ;  and  in  support  of  this  view  he  gave  a  state- 
ment of  ln^^  own  recollections  of  the  circumstances  con- 
nected with  the  opinion  delivered  in  th«t  case.  The 
Chief- Justice  diifers  from  Judge  Wayne  somewhat  in 
these  recollections,  and  insists  that  the  dictum  in  the 
City  of  New  York  rs.  Miln,  was  to  be  regarded  as  the 
judgment  of  a  majority  of  the  Court;  but  as  I  have 
already  alluded  to  this  subject  on  a  previous  psige,  it  is 
unnecessary,  in  this  phice,  to  pursue  it  further.* 

The  cases  of  Luther  vs,  Borden  et  al.,t  decided  at  this 
term,  l)rought  before  the  Court  for  discussion  some  of  the 
gi-avest  questions  which  can  possibly  arise  relative  to 
political  rights,  and  the  origin  and  ground  of  govern- 
ment. These  cases  grew  out  of  the  unfortunate  contro- 
versy in  Rhode  Island  in  regard  to  the  "  People's  Consti- 
tution,'' framed,  as  it  was  admitted,  without  the  fonns 
of  law,  but,  as  it  was  claimed,  by  the  votes  of  a  majority 
of  the  people  of  the  State.     I  allude  to  these  cases  not 

*  Sec  uoto.  (ink,  p.  567. 
t  7  IlowardV  Reports,  1. 
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for  the  purpose  of  tracing  the  origin  and  progress  of  the 
controversy,  or  of  reviewing  the  discussions  which  grew 
out  of  it ;  but  for  the  purpose  barely  of  citing  another 
instance  going  to  show  the  extreme  repugnance  of  Chief- 
Justice  Taney  in  assuming  an  authority,  or  extending 
the  jurisdiction  of  the  Court  beyond  those  well  defined 
and  strict  limits  which  the  Constitution  had  marked  out. 
Upon  a  former  occasion,  in  the  case  of  Rhode  Island  vs. 
Massachusetts,*  we  have  seen  him  standing  alone  in  op- 
position to  all  his  brethren,  declining  to  take  cognizance 
of  what  he  regarded  as  a  purely  political  question  lying 
beyond  the  judicial  authority.  On  the  present  occasion, 
with  the  assent  of  all  his  brethren  who  participated  in 
the  argument, t  he  stands  nearly  upon  the  same  ground. 
The  question  which  of  the  two  opposing  governments  was 
the  legitimate  one  was  purely  a  question  of  political 
power ;  the  political  department  of  the  State  had  deter- 
mined it,  and  the  State  courts  had  recognized  and  acted 
upon  this  determination.  Whatever  might  be  the  pro- 
priety of  that  decision,  it  was  not  for  the  Federal  tribun- 
als to  overstep  the  boundaries  of  their  known  jurisdiction, 
and  to  invade  the  proper  domain  of  the  political  depart- 
ment. '*  Much  of  the  argument  on  the  part  of  the  plain- 
tiff,'' he  remarks,  "turned  upon  political  rights  and 
political  questions,  upon  which  the  Court  has  been  urged 
to  express  an  opinion.  We  decline  doing  so.  The  high 
power  has  been  conferred  on  this  Court  of  passing  judg- 
ment upon  the  acts  of  the  State  sovereignties,  and  upon 
the  legislative  and  executive  branches  of  the  Federal 
Government,  and  of  determining  whether  they  are  beyond 
the  limits  of  power  marked  out  for  them  respectively  by 
the  Constitution  of  the  United  States.  This  tribunal, 
therefore,  should  be  the  last  to  overstep  the  boundaries 
which  limit  its  own  jurisdiction.     And  while  it  should 

♦  Ante,  p.  575. 

t  Judge  Woodbury  dissented  upon  the  sole  point  as  to  the  authority  of 
the  State  to  declare  martial  law.  His  elaborate  and  masterly  opinion  upon 
this  question  is  the  reponae  sans  repUqiu  of  juridical  argument,  and  leaves 
the  subject  very  nearly  exhausted. 
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always  be  ready  to  meet  any  question  confided  to  it  by 
the  Constitution,  it  is  equally  its  duty  not  to  pass  beyond 
its  ai^propriate  sphere  of  action,  and  to  take  care  not  to 
involve  itself  in  discussions  which  properly  belong  to 
other  forums." 

The  scrupulous  caution  of  the  Chief -Justice  in  confin- 
ing the  exercise  of  the  judicial  power  within  its  well-de- 
fined and  circumscribed  limits,  and  his  repugnance  to 
assume  an  authority  not  warranted  by  the  strict  terms  of 
the  Constitution,  are  manifest  not  in  the  foregoing  cases 
only,  but  in  nearly  all  the  constitutional  cases  which 
came  before  him.  One  or  two  exceptions,  however,  have 
occurred,  and  among  them  the  most  prominent,  perhaps, 
and  boldest,  is  that  extending  the  admiralty  jurisdiction 
of  the  Court  beyond  the  flow  of  the  tide  on  navigable 
waters,  and  over  the  great  lakes. 

The  Constitution  of  the  United  States  provides  that  the 
judicial  powder  shall  extend  "to  all  cases  of  admiralty 
and  maratime  jurisdiction;"  and  the  question  whether 
Congress  could  ever  grant  the  Federal  Courts,  or  the 
courts  could  ever  constitutionally  exercise,  powder  to  hear 
and  adjudicate  cases  which  were  not  of  "admiralty  and 
maratime  jurisdiction  "  at  the  time  of  the  adoption  of  the 
Constitution,  might  well  be  considered  a  question  of  no 
slight  importance.  In  the  earlier  discussions  in  the  old 
Supreme  Court,  it  had  been  settled  contrarj%  as  it  was 
very  ably  argued,  to  the  English  admiralty  cases,  that 
the  jurisdiction  extended  within  the  body  of  a  county 
on  tide  waters  ;  *  and  the  doctrine  seemed  too  well  settled 
to  be  shaken,  although  in  the  recent  case  of  Waring  ts. 
Clark,  to  which  I  have  referred  on  a  preceding  i>age. 
Judge  WoodlMiry,  with  whom  Judge  Daniel  concurred, 
endeavored,  unsuccessfully,  to  bring  the  Court  back  to 
what  he  regarded  as  the  more  strict  and  legitimate  con- 
stitutional construction. t     It  was,  however,  considei*ed 


*  Si'e  remarks  ou  this  subject,  anf^',  p.  286,  and  note. 

t  Jiulire  Daniel  has  always  consistently  and  firmly  adhered  to  these  views. 
See  his  dissenting  opinions  in  New  Jersey  Steam  Navigation  Co.  rit  The 
Merchants  Bank,  6  Howard,  344.  Newton  vh.  Stebbins,  10  Howanl.  586. 
Gene-see  Chief  c8.  Fitzhugh,  13  Howard.  443. 
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as  equally  well  settled  that  if  the  jurisdiction  did  extend 
infra  corpus  comitatus^  it  was  also,  as  in  England,  lim- 
ited  by  the  ebb  and  flow  of  the  tide.  The  doctrine  was 
so  laid  down  by  Judge  Story  as  the  unanimous  opin- 
ion of  the  Court  in  the  case  of  the  Thomas  Jeflferson,  in 
1826,*  and  was  recognized  and  followed  by  subseijuent 
cases. 

I  have  alluded  in  the  preceding  sketch  of  Chief- Justic^e 
Marshall  to  the  opinion  entertained  by  that  distinguished 
Judge,  that  these  cases  had  been  decided  upon  wrong 
principles,  and  that  the  admiralty  jurisdiction  of  the 
Federal  Courts  ought  to  be  held  to  extend  over  the  lakes, 
as  well  as  over  our  great  rivers  as  far  as  navigable  beyond 
the  flow  of  the  tide.f  No  convenient  opportunity,  how- 
ever, ever  occurred  to  him  to  express  these  views  in  a 
judicial  decision.  The  task  passed  into  the  hands  of  his 
successor  upon  the  bench,  by  whom  it  was  performed  in 
precisely  the  same  manner  that  it  would  have  been  done 
by  Marshall  himself. 

The  case  which  elicited  this  important  opinion  of  Chief- 
Justice  Taney  is  that  of  TJie  Genesee  Ghief.  at  the  De- 
cember term  of  ISol.:}:  The  collision  and  loss  had  hap- 
I)ened  on  Lake  Ontario,  and  the  vessel  had  been  libelled 
in  the  District  Court  for  the  Northern  District  of  New 
York.  In  1846,  Congress  had  passed  an  act  extending 
the  admiralty  jurisdiction  over  the  lakes  and  th^  navig- 
able waters  connecting,  and  the  important  question  now 
presented  was,  whether  this  act  was  authorized  by  the 
Constitution.  The  question  hjid  never  yet  been  directly 
presented  or  decided.  For  though  the  attention  of  the 
Court  had  been  directed  to  it  in  Waring  vs.  Clark,  §  and 
also  at  the  next  subsequent  term  in  the  New  Jersey 
Steam  Navigation  Company  vs.  The  Merchants'  Bank, 


*  10  Wheaton's  Reports,  428.     And  see  Steamer  Orleans  ts.  Phoebus,  11 
Peters,  175.     United  States  m.  Combs,  18  Peters,  72. 
t  Arde,  p.  507. 

X  Propellor  Gensee  Chief  et  al.  w.  Fitzhugh  et  al.,  12  Howard,  443. 
§  5  Howard's  Reports,  441. 
I  6  Howard's  Reports,  344. 
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yet  nothing  upon  this  point  was  definitely  settled.  The 
Chief-Justice  now  met  the  question  boldly,  and  finally 
disposed  of  it.  The  judgment  of  Hhe  Court  was  pro- 
nounced by  him.  He  sustained  the. act  of  Congress,  and 
the  jurisdiction,  upon  the  broadest  and  most  extended 
principles.  The  prior  decisions  of  the  Court  limiting  the 
jurisdiction  to  tide  waters,  commencing  with  the  case  of 
the  Thomas  Jtfferson^  are  all  swept  away.  As  to  that 
decision,  he  remarks,  that,  as  it  was  '  *  founded  in  error, 
and  the  error,  if  not  corrected,  must  produce  serious 
public  as  well  as  private  inconvenience  and  loss,  it  be- 
comes our  duty  not  to  perpetuate  it.'.'  The  validity  of 
the  act  of  Congress  is  placed  upon  the  original  and  in- 
herent jurisdiction  of  the  Court.  *'It  is  evident,"  he 
says,  "that  a  definition  that  would  at  this  day  limit 
public  rivers  in  this  country  to  tide  water  rivers  is  utterly 
inadmissible.  We  have  thousands  of  miles  of  public 
navigable  waters,  including  lakes  and  rivers,  in  which 
there  is  no  tide.  And  certainly  there  can  be  no  reason 
for  admiralty  power  over  a  public  tide  water,  which  does 
not  apply  with  equal  force  to  any  other  public  water 
used  for  commercial  j)urposes  and  foreign  trade.  The 
lakes  and  the  waters  connecting  them  are  undoubtedly 
pul)lic  waters  ;  and  we  think  are  within  the  grant  of  ad- 
miralty and  maratime  jurisdiction  in  the  Constitution  of 
the  Uniied  States.-' 

The  only  dissenting  voice  to  this  judgment  of  the  Court, 
as  appears  from  the  repoit,  was  that  of  Mr.  Justice  Daniel. 
Judge  Woodbury  wiis  no  longer  there  to  enter  a  protest 
against  the  adoption  of  a  principle,  analogous  to  that 
which,  on  a  previous  occasion,  he  had  so  powerfully  com- 
bated. He  died  during  the  preceding  vacation,  and  the 
customary  honors  had  been  offered  to  his  memory  at  the 
opening  of  this  session  of  the  Court. "^ 

*  The  public  career  and  eminent  services  of  Judge  Woodbur}'  are  too  well 
known  to  require  even  a  passing  notice  in  this  place,  and  indetni  it  would 
be  doing  him  injustice  to  attempt  it  within  the  brief  liniit-s  of  a  note.  Gov- 
ernor of  the  State  of  New  Hampshire,  Secretarj'  of  the  Navy,  and  after- 
wards of  the  Treasury,  and  for  many  years  one  of  the  ablest  and  most  emi- 
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At  the  ensuing  session,  the  same  melancholy  tribute 
was  rendered  to  the  memory  of  Judge  McKinley,  of  Ala- 
bama, who  had  died  since  the  last  adjournment.* 

nent  members  of  the  United  States  Senate,  his  last  and  greatest  distinction 
— ^in  the  eloquent  words  of  Attomey-Gkneral  Crittenden — was  that  of 
*' Judge  of  the  Supreme  Court  of  the  United  States,  whose  jurisdiction  is 
more  extended  than  any  other  upon  the  continent,  and  whose  mandate  is 
obeyed  from  Boston  to  San  Francisco. "  He  was  but  six  years  on  the  bench, 
but  he  was  there  long  enough  to  leave  behind  him,  in  the  language  of  the 
same  eloquent  speaker,  "a  fame  which  is  immortal." 

In  response  to  the  brief  address  of  the  Attomey-CJeneral  on  the  death  of 
Judge  Woodbury,  Chief- Justice  Taney  remarked :  *  *  His  life  had  been  passed 
mainly  in  the  public  service,  before  he  became  a  member  of  this  Court. 
And  in  the  various  and  important  offices,  judicial  and  political,  to  which  he 
had  been  appointed,  he  was  always  found  equal  to  the  duties  imposed  upon 
him,  and  never  failed  to  distinguish  himself  by  the  extent  and  accuracy  of 
his  information  upon  every  subject  connected  with  his  official  duties,  or 
upon  which  he  was  at  any  time  called  upon  to  act.  The  samejeaming, 
and  the  same  untiring  industry,  marked  his  brief  course  on  this  bench.  We 
all  feel  that  we  have  lost  in  him  an  able,  upright,  and  learned  associate, 
and  most  truly  and  sincerely  deplore  his  death." 

The  judicial  and  constitutional  opinions  of  Judge  Woodbury  are  to  be 
found  in  Howard's  Reports,  from  the  4th  to  the  11th  volume  inclusive. 
His  speeches  and  other  works  have  been  recently  published,  and  furnish  a 
valuable  addition  to  the  political  history  of  the  country. 

♦  Judge  McKinley  had  been  a  member  of  the  Court  for  fifteen  years,  hav- 
ing been  appointed  by  President  Van  Buren  in  the  spring  of  1887,  under  the 
act  increasing  the  number  of  judges  to  nine.  He  had  been  a  distinguished 
member  of  both  houses  of  Congress,  and  at  the  time  of  his  appointment  as 
judge,  had  just  been  elected  a  senator  from  Alabama  for  the  full  term  of  six 
years.  His  death  was  a(?celerated,  it  is  thought,  by  the  efforts  he  made  to 
attend  the  last  session  of  the  Court,  when  his  health  had  l>ecome  too  infirm 
to  encounter  the  fatigue  of  a  journey  to  Washington.  The  character  of 
Judge  McKinley,  both  as  a  jurist  and  a  man,  is  very  appropriately  summed 
up  by  Attorney-General  Crittenden  in  his  brief  addre-ss  to  the  Court,  on 
moving  the  customary  resolutions:  "I  had  the  good  fortune,"  he  remarks, 
"to  be  acquainted  with  Judge  McKinley  from  my  earliest  manhood.  In 
the  relations  of  private  life  he  wtis  frank,  hospitable,  affectionate.  In  his 
manners  he  was  simple  and  unaffected,  and  his  character  was  uniformly 
marked  with  manliness,  integnty,  and  honor.  Elevation  to  the  bench  of 
the  Supreme  Court  made  no  change  in  him.  His  honors  were  borne  meekly, 
without  ostentation  or  presumption. 

"He  was  a  candid,  impartial,  and  righteous  judge.  Shrinking  from  no 
responsibility,  he  was  fearless  in  the  performance  of  his  duty,  seeking  only 
to  do  right,  and  fearing  nothing  but  to  do  wrong." 

Chief -Justice  Taney  adds  that  "He  was  a  sound  lawyer,  faithful  and 
assiduous  in  the  discharge  of  his  duties,  while  his  health  was  sufficient  to 
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The  present  sketch  would  be  extended  to  undue  limits, 
were  I  to  enter  upon  a  particular  review  of  the  various 
constitutional  and  other  important  questions  which  have 
occupied  the  attention  of  the  Supreme  Court  for  the  last 
three  or  four  years,  and  in  the  discussion  and  final  deter- 
mination of  all  of  which  the  vigorous  and  stiU  active 
mind  of  Judge  Taney  has  participated.  I  may  mention, 
however,  in  passing,  that  at  the  session,  commencing 
December,  1850,  he  i)ronounced  the  judgment  of  the 
Court,  in  the  case  of  The  Philadelphia  and  Wilmington 
Railroad  Co.  vs,  Maryland,*  re-affirming  the  doctrine 
which  hjid,  on  more  than  one  occasion,  been  held,  that 
the  tJixing  power  of  a  State  is  never  pi-esumed  to  be 
relinquished,  or,  unless  the  intention  to  relinquish,  is 
declared  in  clear  and  unambiguous  terms ;  and  therefore 
that  a  ^mlroad  corporation,  chartered  by  the  State,  is 
not  presumed  to  be  exempted  from  State  taxation.t 
Also,  that  at  the  subsequent  term,  commencing  Decem- 
ber, 1851,  he  delivered  an  able  dissenting  opinion  in  the 
celebrated  Wheeling  Bridge  case,  a  controversy  still 
fresh  in  the  public  mind,  and  too  well  known  to  require 
more  than  a  passing  notice.^    Also,  that  at  the  foUow- 

undergo  the  labor."  And  that,  "  He  was  frank  and  firm  in  his  social  inter- 
course, as  well  as  in  the  discharge  of  his  official  duties;  and  no  man  could 
be  more  free  from  guile,  or  mon^  honestly  endciivor  to  fulfil  the  obligations 
which  his  ottice  imposed  upon  him." 

♦  10  Howard's  Reports,  377. 

f  The  principle  was  similar  to  that  laid  down  by  C)hief-Justi<'.e  Marshall, 
in  Providence  Bank  w.  Billings,  heretofore  noticed.  It  was  also  baseil  upon 
similar  grounds  with  those  assumed  by  Chief  Justice  Taney  in  his  earliefel 
constitutional  judgment,  in  the  Charles  River  Bridge  c^se.  It  is  j)roptT 
here  to  remark  that  the  principle  of  the  latter  case  was  fully  sanctionffd  by 
the  Court  at  this  term,  in  the  case  of  East  Hartford  rs.  Hartford  Brid^jt^  (,'o., 
10  Howard,  511,  the  opinion  being  given  by  Judge  Wooiibury.  in  whicli  he 
cites  with  approbation  a  portion  of  the  reasoning  of  the  Chief -Justice  in  the 
Charles  River  Bridge  case. 

X  13  Howard's  Reports.  519. 

In  this  case,  it  will  be  recollected,  the  Court  declared  the  bridge  a  nuis- 
ance, and  that  the  act  of  Virginia  authorizing  the  structure,  so  as  to  obstruct 
navigation,  would  afford  no  protection  to  the  company,  inasmuch  as  the 
Ohio,  being  a  navigable  stream,  wtis  subject  to  the  commercial  power  of 
Congress.     On  the  latter  point  tlie  Chief- Justice  thought  the  case  fell  pre- 
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ing  session,  commencing  December,  1852,  he  dissented 
from  the  judgment  of  the  Court,  in  a  brief  opinion,  in 
the  important  case  of  The  Vincennes  University  vs.  The 
State  of  Indiana,  holding,  in  opposition  to  the  majority 
of  his  brethren,  that  a  reservation  of  public  lands  by 
Congress,  for  the  use  of  a  seminary  of  learning,  was  not 
like  a  grant  or  donation  to  a  private  individual,  or  for 
private  purposes,  but  that  the  State,  on  the  organization 
of  its  government,  succeeded  to  the  land  as  trustee,  and 
could  constitutionally  dispose  of  it,  and  appropriate  the 
fund  to  the  uses  for  which  it  was  dedicated.*  At  the 
same  time  he  delivered  the  judgment  in  Kennett  et  al. 
vs.  Chambers,  t  a  case  arising  in  the  Texas  district,  in 
which  is  re-affirmed  the  safe,  and  wisely  conservative, 
principle,  that  it  belongs  exclusively  to  the  political  de- 
partment of  the  government  to  recognize  a  new  govern- 
ment in  a  foieign  country,  claiming  to  have  displaced  an 
old  and  established  one,  and  until  such  recognition,  the 
Judiciary  are  bound  to  consider  the  old  order  of  things 
as  having  continued.  The  legal  consequence  ojf  this  rule, 
in  its  application  to  the  pai'ticular  case,  was  held  to  be, 
that  a  contract  to  advance  money  to  a  General  in  the 
Texan  anny,  after  the  declaration  by  Texas  of  its  inde- 
pendence, but  before  recognition  by  the  United  States, 
was  void,  as  being  in  contravention  of  the  public  policy 
and  laws  of  the  Union. 

In  bringing  to  a  close  this  review  of  the  judicial  labors 
of  Chief -Justice  Taney,  I  might  vdth  propriety  apologize 
for  its  incompleteness  and  imperfection.     Looking  back 


cisely  within  the  principle  of  the  Blackbird  Creek  Marsli  Company,  decided 
in  Chief -Justice  Marshall's  time,  jlwfe,  page  485.  And  he  could  not  per- 
ceive, he  says,  "how  the  mere  grant  of  power  to  the  legislative  department 
to  regulate  commerce,  can  give  to  the  judicial  branch  the  power  to  declare 
what  shall  and  what  shall  not  be  regarded  as  an  unlawful  obstruction." 
Mr.  Justice  Daniel,  in  a  strong  and  well  reasoned  opinion,  also  dissented 
from  the  hiajority  of  the  Court.  It  is  proper  to  add  that  the  judgment  of 
the  Supreme  Court  was  practically  nullified  by  a  subsequent  act  of  Con- 
gress, declaring  the  Wheeling  Bridge  a  post  road  of  the  United  States. 

♦  14  Howard's  lleports,  269. 

1 14  Howard's  Reports,  39. 

39 
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upon  the  extensive  field  which  has  been  passed  over,  I 
am  satisfied  that  but  little  more  has  been  done  in  his 
case,  as  in  the  case  of  his  predecessor,  than  to  gather, 
here  and  there,  a  slieaf,  leaving  a  rich  and  abundant 
harvest  behind.  To  gather  that  little  has  been  no  easy 
task,  for  the  profusion  of  the  material  renders  it  the 
more  diflBicult  to  make  a  proper  and  discriminating  selec- 
tion. I  have  aimed  to  confine  the  review  mainly  to  the 
most  important  constitutional  questions,  which,  from 
time  to  time,  have  come  before  him.  In  doing  so,  it  has 
been  unavoidably  necessary  to  pass  over  without  notice 
a  mass  of  interesting  cases,  comprehending  almost  every 
branch  of  civil  jurisprudence,  connected,  not  only  with 
those  subjects  which  belong  exclusively  to  the  Fed- 
eral tribunals,  but  embracing,  also,  the  entire  range  of 
legal  and  equitable  remedies.  A  thorough  and  accurate 
study  of  these  subjects  is  the  province  of  the  profes- 
sional man  alone ;  and  a  critical  review  of  them  would 
not,  therefore,  be  expected  in  this  place.  Perhaps 
enough  has  been  done,  however,  to  indicate  something 
of  the  extent,  the  vaiiety,  and  the  usefulness  of  the 
labors  performed  by  tlie  subject  of  this  sketch  during  a 
period  of  eighteen  years'  uninterrupted  service  (m  the 
bench,  and  to  convey  to  the  reader  some  adequate  notion 
of  those  rare  endowments  of  chai-acter,  of  intellect,  and 
of  temperament,  which  must  combine  in  the  man,  who, 
as  has  been  the  good  fortune  of  Judge  Taney,  is  able  to 
fill  with  honor  to  himself,  and  profit  to  his  country,  the 
oflice  of  Chief- Justice  of  the  United  States. 

In  ISoO,  President  Burhanaii,  announced  in  his  In- 
augural that  a  case  involving  the  constitutional  question 
of  the  occupation  of  the  territories  was  then  pending  in 
the  Supreme  Court  of  the  United  Sta^tes.  It  was  hoped 
that  the  decision  would  allay  the  gathering  storm  which 
threatened  civil  war.  It  was  the  celebrated  Dred  Scott 
case.  Mr.  Chief -Justice  Taney  delivered  the  oj^inion  of 
the  Court.  The  case  will  be  found  reported  in  full  in  19 
Howard  {U.  S.),  :393.  Dred  Scott  vs,  Sanford.  This 
celebrated  case  derided  that  a  free  negro  of  the  Af ric^in 
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race,  whose  ancestors  were  brought  to  this  country  and 
sold  as  slaves,  is  not  a  "citizen"  within  the  meaning  of 
the  Constitution  of  the  United  States.  When  the  Con- 
stitution was  adopted,  they  were  not  regarded  in  any  of 
the  States  as  members  of  the  community  which  consti- 
tuted the  State,  and  were  not  numbered  among  its 
*' people  as  citizens."  Consequently  the  special  rights 
and  immunities  guaranteed  to  citizens  do  not  apply  to 
them.  And  not  being  "  citizens  "  within  the  meaning  of 
the  Constitution,  rhev  are  not  entitled  to  sue  in  that 
character  in  a  Court  of  the  United  States,  and  the  Circuit 
Court  has  not  jurisdiction  in  such  a  suit.  The  only  two 
clauses  in  the  Constitution  which  point  to  this  I'ace,  treat 
them  as  pei'sons  whom  it  was  morally  lawful  to  deal  in 
as  articles  of  property  and  to  hold  as  slaves.  Since  the 
adoption  of  the  Constitution  of  the  United  States,  no 
State  can  by  any  subsequent  law  make  a  foreigner,  or  any 
other  description  of  persons,  citizens  of  the  United  States, 
or  entitle  them  to  the  rights  and  privileges  secured  to 
citizens  by  that  instniment.  A  State,  by  its  laws  passed 
since  the  adoption  of  the  Constitution,  may  put  a  for- 
eigner, or  any  other  description  of  persons  upon  a  foot- 
ing with  its  own  citizens,  as  to  all  the  rights  and  privi- 
leges enjoyed  by  them  \vithin  its  domain  and  by  its  laws. 
But  that  will  not  make  him  a  citizen  of  the  United  States, 
nor  entitle  him  to  sue  in  its  courts,  nor  to  any  of  the 
privileges  and  immunities  of  a  citizen  of  another  Stiite. 
The  change  in  public  opinion  and  feeling  in  relation  to 
the  African  race,  which  has  taken  place  since  the  adop- 
tion of  the  Constitution,  cannot  change  it  construction 
and  meaning,  and  it  must  be  constnied  and  administered 
now  according  to  its  true  meaning  and  intention  when  it 
was  formed  and  adopted.  The  plaintiif  having  admitted 
that  his  ancestors  were  imported  from  Africa,  and  sold 
as  slaves,  he  is  not  a  (*itizen  of  the  State  of  Missouri,  ac- 
cording to  the  (constitution  of  the  United  States,  and  was 
not  entitled  to  sue  in  that  character  in  the  Courts.  The 
Chief -Justice  was  sustained  in  his  opinion  by  Mr.  Justice 
Wayne,  Mr.  Justice  Nelson,  Mr.  Justice  Grier,  Mr.  Jus- 
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tice  Daniel,  Mr.  Justice  Campbell,  Mr.  Justice  Catron. 
Mr.  Justice  McLean  and  Mr.  Justice  Curtis,  dissented. 
The  decision  was  received  with  the  most  widespi-ead  and 
universal  disfavor.  The  Chief-Justice  and  the  Court 
were  denounced,  and  it  may  with  truth  be  said  to  have 
been  the  pretext  for  civil  war  which  followed  in  1861. 
Chief-Justice  Taney  hjis  been  unjustly  maligned  by  a 
certain  class  in  this  country,  a  sentence  has  been  garbled 
from  his  opinion  in  which  he  is  made  to  say  that  the 
African  race  in  this  country  ''had  no  rights  which  the 
white  man  was  bound  to  respect."  Relying  upon  this 
extract  alone,  though  knowing  that  it  is  but  the  part  of 
a  sent**nce,  he  has  been  denounced  in  bitter  and  malig- 
nant terms,  as  ent^ertaining  the  inhuman  sentiment,  that 
the  words  taken  by  themselves  convey,  and  this,  too, 
although  it  is  perfectly  manifest  from  what  he  said  im- 
mediately before  and  after,  that  he  mentioned  the  fact 
not  to  justify,  but  to  deplore  it.  He  gave  it  as  an  his- 
torical fact.  So  far  from  entertaining  himself  any  such 
opinion,  long  before  that  case  was  decided,  he  had  manu- 
mitted the  slaves  that  he  owned,  that  they  might  have 
rights  which  all  men  would  be  bound  to  respec^t.  He  at 
the  same  time  made  provision  lor  them. 

On  the  ISth  of  October,  1804,  this  grand  old  Judge 
died,  in  his  eighty-eighth  year.  He  was  Imried  by  the 
side  of  his  mother,  as  he  had  often  requested  to  be.  The 
Chief-Justice  died  (luring  vacation,  and  on  the  6th  day 
of  December,  18G4,  being  the  second  day  of  the  Term,  the 
members  of  the  Bar  and  the  Supreme  Court  officers  assem- 
bled in  the  Court  room  in  the  Cai)itol,  at  twelve  o'clock, 
for  the  i)uri)Ose  of  paying  the  last  sad  tribute  of  respect 
to  the  memory  of  Roger  Brooke  Taney.  James  M.  Carl- 
isle, Esq.,  of  Washington,  called  the  meeting  to  order, 
and  it  was  u])on  his  motion  that  Jonathan  Mei-edith, 
Esq.,  of  Maryland,  was  called  to  preside  over  the  meet- 
ing.    Mr.  Meredith  spoke  as  foUows  : 

'*  (Jeitilemeri  of  the  Bar — Before  I  take  the  seat  to 
which  you  have  been  pleased  to  invite  me,  I  desire  to  ex- 
press not  my  own  acknowledgment  only,  but  that  of  the 
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Maryland  bar,  for  the  honor  reflected  on  both.  Trans- 
lated from  that  bar,  bearing  the  palm  of  professional 
renown,  to  preside  over  the  deliberations  of  the  most 
august  tribunal  of  our  country,  the  death  of  our  late 
venerable  Chief-Justice — the  la,st  star  in  the  glorious 
tralaxy  of  the  older' race  of  Marvland  lawvers — could  not 
fail  to  be  sensibly  felt  and  deeply  deplored,  not  alone  by 
his  time-worn  associates,  but  by  those  youthful  aspirants 
for  whom  he  marshalled  the  way  and  smoothed  the 
ascent  to  that  'vantage  ground'  on  which  he  had  stood 
so  long,  so  firmly,  and  so  proudly.  As  their  representa- 
tive, I  am  here  to  mingle  their  sorrow^  with  the  sori'ow  of 
the  whole  American  bar,  for  the  loss  of  a  deeply  read  and 
profoundly  learned  lawyer,  of  an  eloquent  advocate,  of 
a  dignified,  enlightened  and  upright  judge,  and  of  a 
Christian  gentleman,  whose  purity  of  life  was  high  above 
all  reproach.  Let  us  then,  banded  as  brothers,  now  unite 
in  paying  a  last  sad  tribute  to  the  memory  of  a  great  and 
good  man." 

The  following  members  of  the  bar  were  appointed  a 
committee  to  report  and  recommed  appropriate  resolu- 
tions and  other  proceedings :  0/iio — Hon.  Thomas  Ewing, 
Mr.  Henry  StansbeiTy.  Maryland — Hon.  Reverdy  John- 
son, Mr.  William  Schley.  Pennsylvania^Hon.  J.  S. 
Black,  Hon.  Wm.  B.  Reed.  New  York — Hon.  Charles 
0' Conor,  Hon.  J.  V.  L.  Pruyn.  Nmo  Jersey — Hon.  J.  C. 
Ten  Eyck,  Mr.  C.  Parker.  Illinois — Hon.  O.  H.  Brown- 
ing, Mr.  S.  W.  Fuller.  Wisconsin— Yiox\.  J.  R.  Doolit- 
tle,  Hon.  J.  S.  Brown.  Missouri — Hon.  J.  S.  Green,  Mr. 
T.  T.  Gault.  California— Hon.  Conielius  Cole,  Mr.  John 
B.  Williams.  District  of  Colvmbia— Mr.  P.  R.  Kendall, 
Mr.  J.  M.  Carlisle.  Massachusetts — Hon.  Caleb  Cush- 
ing,  Mr.  Sidney  Bartlett.  Kansas — Hon.  Samuel  A. 
Stinson. 

In  presenting  the  report,  the  chairman,  Mr.  Ewing, 
said  : 

'*  Mr.  Gliairman—\  am  instructed  by  the  committee  to 
say  that  they  have  had  the  subject  under  consideration, 
and  have  agreed  upon  a  report  to  be  now  presented.    We 
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all  unite  in  the  feelings  expressed  by  yourself,  Mr.  Chair- 
man, with  respect  to  the  deceased.  I,  for  one,  knew  him 
from  his  first  ascension  to  the  bench.  I  have  been  pres- 
ent at  every  t^erm  when  he  has  presided  in  this  Court 
since  that  time,  from  the  fii'st  to  the  last ;  and  I  can  bear 
ample  testimony  to  his  courtesy,  to  his  kindness,  to  his 
consideration  of  the  members  of  the  bar,  to  his  judicial 
capacity  and  his  integrity  as  a  Judge.  Of  a  Judge,  it  is 
tnie,  little  can  be  said,  unless  he  be  a  Judge  in  troubled 
times.  The  history  of  our  judiciary  and  the  history  of 
our  bar  is  written  and  spoken  in  few,  brief  words.  All 
that  we  can  say  of  the  ablest  and  best  is  what  we  are  pi'e- 
pared  to  sjiy  of  our  deceased  Chief-Justice.  I  submit 
the  rejiorr,  and  ask  Mr.  Carlisle  to  read  it : 

'*  Roger  Brooke  Taney,  of  Maryland,  fifth  Chief -Justice 
of  the  Sui)reme  Court  of  the  United  States,  having  de- 
parted this  life  on  the  evening  of  Wednesday,  the  twelfth 
day  of  October  last,  at  his  residence  in  the  city  of  Wash- 
ington, in  vacation  of  the  Court,  the  members  of  the  bar 
and  other  officers  of  the  Court  desire,  at  the  earliest  mo- 
ment and  in  advance  of  tlie  business  of  the  term,  to  place 
ui>oii  record  their  profound  sense  of  this  national  cal- 
amitv,  and  a  testimonial,  individuallv  and  collectivelv. 
of  tlieir  affectionate  veneration  for  his  memorv. 

''  A  man  of  spotless  and  benevolent  life,  he  must,  alike 
in  the  humblest  as  in  the  highest  sphere,  everywhere  and 
always,  have  commanded  the  sympathy,  respect  and 
homage  of  all  good  men  who  knew  him  or  felt  his  influ- 
ence. To  see  him  and  to  speak  with  him  was  enough  to 
give  assuran(»e  of  this.  To  know  him  intimately  was  to 
make  this  assurance  d(ml)ly  sure.  But  his  was  not  the 
destiny  of  private  life,  where  virtue,  benevolence,  and 
religion  pursue  the  noiseless  tenor  of  their  way.  And 
yet,  u])on  the  broad  and  lofty  theatre  to  which  he  wjis 
called,  and  where,  for  more  than  a  cpiarter  of  a  century, 
he  sat  ill  judgment,  between  sovereign  States  as  between 
I)rivate  litigants,  '  without  fear  and  without  reproach,' 
there  was  ever  a])i>arent  this  deep  undercurrent,  which 
marked  him  as  the  model  of  a  good  man  and  a  C'liristian 
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gentleman.  Unambitious  of  political  distinction  or 
political  oflBce,  he  nevertheleiis  sei'ved  his  native  State  as 
member  of  the  House  of  Delegates,  as  Senator,  and  as 
Attorney-General  of  Maryland,  when  the  interests  of  the 
State  and  people  summoned  him  from  his  chosen  quiet 
and  thoughtful  path  of  the  jurist.  He  first  extended  his 
sphere  of  professional  usefulness  to  the  national  councils 
when  he  had  become  the  acknowledged  head  of  the 
Maryland  bar,^which,  among  the  names  of  those  who  had 
preceded  him,  boasted  of  Martin,  Dulaney,  Pinckney, 
Wirt  and  Harper.  It  was  a  notable  tribute  to  his  distinc- 
tion as  a  lawyer  and  his  worth  as  a  private  gentleman, 
that  he  was  called  by  President  Jackson  to  the  office  of 
Attorney-General  at  a  time  of  great  party  strife,  when  a 
new  order  of  things  was  about  to  be  inaugurated,  and 
when  he  was  known  to  belong  to  the  constitutional 
school,  of  which  Chief-Justice  Marshall  was  the  living 
typ<^9  as  his  name  remains  the  enduring  monument.  The 
brief  period  during  which  Mr.  Taney  held  the  office  of 
Secretary  of  the  Treasury,  from  which  he  was  called  to 
preside  in  this  Court,  was  marked  by  the  same  firm, 
steady  and  conscientious  discharge  of  duty  which  char- 
acterized him  in  every  situation  in  life,  public  or  private. 
His  convictions  were  ever  the  result  of  patient  delibera- 
tion upon  the  whole  matter  before  him  ;  truth  and  risht 
being  his  constant  end  and  aim.  Profoundly  learned  in 
the  law,  and  naturally  gifted  with  a  clear,  direct  and 
logical  mind,  he  nevertheless  listened  for  instruction  from 
the  humblest  advocate  who  appeared  before  him  in  any 
cause.  With  all  the  qualities  of  a  great  Judge,  and  with 
the  natural  consciousness  of  his  superiority  to  ordinary 
men,  he  was  ever  attentive  and  respectful  to  those  whose 
duty  brought  them  before  him  to  attempt  to  influence  his 
determination  as  a  Judge  ;  and  none  who  knew  him  could 
doubt  that  his  convictions  were  always  the  result  of  con- 
scientious and  enlightened  study  and  reflection. 

"The  bar  of  this  Court,  as  a  body,  heartily  unite  in  this 
tribute  to  the  memory  of  this  great  and  good  magistrate. 
Mis  enduring  record  is  perpetuated  in  the  official  records 
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of  this  Court.  His  judgments,  like  those  of  his  illustrious 
predecessors,  will  be  studied  by  successive  generations 
of  barristers,  and  emulated  by  sulwressive  generations  of 
Judges,  as  long  as  American  jurisprudence  shall  exist. 
Wherefore : 

*'  Resolved^  That  the  members  of  the  bar  and  officers  of 
the  Court,  deeply  impressed  by  the  great  and  good  quali- 
ties and  acquirements,  and  the  illustrious  life  of  the  late 
Chief-Justice  Roger  Brooke  Taney,  deplore  the  decree, 
inevitable  at  his  advanced  age,  which  has  remgved  him 
from  his  place  of  usefulness,  dignity  and  honor  hei-e. 

^^ Resolved^  That  they  will  wear  the  usual  badge  of 
mourning  during  the  term. 

"  Resolved^  That  the  Chairman  of  this  Committee  move 
the  Court,  at  its  meeting  to-morrow,  to  direct  these  pro- 
ceedings to  be  entered  on  the  minutes,  and  that  a  copy 
be  transmitted  to  the  family  of  the  deceased  Chief -Jus- 
tice, with  the  respectful  assurance  of  the  sincere  symi>a- 
thy  of  the  bar." 

Mr.  Stansberry,  of  Ohio,  spoke  as  follows : 

"  Mr.  (JliavrrtKui — There  are  but  few,  I  think  nof  more 
than  three  or  four,  of  our  brethren  of  the  bar  now  pres- 
ent who  were  here  when  Chief-.Iustice  Taney  took  his 
seat  on  this  bench.  I  perfectly  recollect  the  time  and 
the  circumstances.  There  was  a  feeling  of  disappoint- 
ment, an  impression  that  a  more  acceptable  appoint- 
ment might  have  been  made  ;  for  at  that  time  Webster, 
Binney,  Wood  and  Sergeant  were  at  the  bar,  and  thei*e 
was  at  least  one  Judge  on  the  bench  eminently  fit  for  the 
place.  The  new  Chief-Justice  took  his  seat  under  these 
unfavorable  circumstances.  It  was  not  long,  sir,  before 
these  doubts  and  apprehensions  were  all  dissipated,  and 
very  soon  it  <^ame  to  be  generally  acknowledged  that  the 
Chief -Justice  was  fully  equal  to  the  duties  and  i^esponsi- 
bilities  of  his  high  position. 

'*For  more  than  a  quarter  of  a  century,  j^ear  after 
year,  I  have  argued  cases  in  this  Court  whilst  Chief- 
Justice  Taney  ])resi(led.  That  long  experience  gives  me 
warren t  and  confidence  in  saying  that  he  never  failed  to 
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sustain  the  dignity  and  requirements  of  the  office.  Nay, 
Mr.  Chairman,  not  to  the  last.  Although  before  the  close 
he  had  long  passed  the  age  when  the  most  vigorous  show 
signs  of  mental  decay,  his  intellect  seemed  as  bright  as 
ever.  But  at  this  time,  missing  his  kind  and  courteous 
presence  in  that  accustomed  seat,  it  is  the  man  rather 
than  the  Judge  whose  loss  afflicts  me.  It  is  that  quiet 
dignity,  that  perfect  composure,  and,  above  all,  that 
amiability  and  goodness  of  heart  for  which  that  venerable 
magistrate  was  so  distinguished.  He  will  be  fortunate, 
who,  succeeding  to  that  vacant  chair,  shall  occupy  it  so 
long  and  so  well." 

Mr.  Reverdy  Johnson  followed  Mr.  Stansbeny,  and 
said: 

^^  Mr.  Chairman — As  a  member  of  the  Maryland  bar, 
with  which  the  late  Chief- Justice  was  so  long  associated, 
it  will  not,  I  am  sure,  be  esteemed  obtrusivp  if  I  ask  per- 
mission to  add  my  personal  regrets  to  the  general  sorrow 
which  the  bar  of  the  Union  feels  at  his  loss.  In  the  be- 
ginning of  my  professional  career  I  soon  learned  the 
great  excellence,  professional  and  social,  of  the  deceased. 
My  first  acquaintance  with  him  dates  back  as  far  as  1815. 
In  that  year  I  was  admitted  to  practice  in  the  Court  of 
Appeals  of  my  State.  Its  bar  was  then  adorned  by 
Winder,  Dorsey,  Harper,  Pinckney  and  Martin,  all  of 
them  men  of  profound  legal  learning,  some  of  them  of 
dazzling  and  extraordinary  eloquence.  Without  mean- 
ing in  the  least  degree  to  detract  from  the  reputation  of 
their  brethren  in  other  States — for  in  all  at  that  time, 
there  were,  as  there  has  been  since,  men  of  distinguished 
ability, — I  think  I  am  safe  in  saying  that  they  were  at 
least  the  equals  of  the  most  eminent  of  the  profession. 
In  this  galas^  of  talent,  Mr.  Taney  shone  with  a  splen- 
dor that  challenged  iidmiration,  and  made  him,  in  the 
opinion  of  all,  their  equal.  Whilst  enjoying  the  confi- 
dence of  his  elder  bretliren  and  admitted  to  be  every  way 
their  peer,  he  was  especially  dear  to  his  juniors.  It  was 
my  good  fortune  to  have  his  confidence  and  his  friend- 
ship almost  from  the  first,  and  greatly  did  I  profit  by  it. 
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Often  his  associate,  and  often  his  opponent,  I  had  con- 
stant opportunities  of  judging  of  his  legal  learning,  of 
his  ability  in  its  use,  and  the  fair  and  elevated  ground 
upon  which  he  ever  acted.  In  neither  relation  is  it  'pos- 
sible to  exaggerate  his  excellence.  In  these  respects  he 
was  a  model  that  his  elder  contemporaries  were  proud 
of,  and  his  juniors  admired  and  kept  before  them  as  an 
example.  In  social  life  he  was  as  attractive  as  he  was 
instructive  and  eminent  in  professional  life.  No  one 
knows  this  better,  Mr.  Chairman,  than  you  and  I  do. 
During  the  many  years  of  his  practice  at  the  Baltimore 
bar,  and  after  his  elevation  to  the  bench,  whilst  he  con- 
tinued a  resident  of  our  city,  we  in  common  with  all  our 
brethren  (for  he  was  kind  to  all),  had  constant  oppor- 
tunities of  witnessing  his  demeanor,  causing  us  to  esteem 
him  as  much  as  a  man,  as  we  admired  him  as  a  lawyer 
and  a  judge.  Of  his  eminence  in  the  latter  character,  in 
this  presence  it  is  idle  to  speak.  All  of  those  who  are 
around  me  to  pay  fitting  respect  to  his  memory  have 
been  themselves,  during  tlie  sessions  of  the  Supreme 
Court,  tlie  dally  observers  of  it.  In  everything  he  said 
from  the  bench,  and  in  his  unifoi'ui  conduct  as  its  chief, 
all  saw  how  ])eculiarly  fitted  he  was  for  his  high  ofiire. 
Whilst  his  mind  evidently  was  as  capable  of  mastering, 
and  uniformly  mastered,  the  great,  the  momentous  judi- 
cial questions  which  were  often  before  him,  it  was  as 
capable  of  solving,  and  did  solve,  the  minutest  which  the 
rules  of  i)]*actice  involved,  and  u})on  the  ciorrectness  of 
which  so  much  of  a  judge's  usefulness  depends.  At  a 
rec^ent  meeting  of  our  own  bar,  Mr.  Chairman,  you  will 
remember  that  I  deemed  it  due  to  his  chamct^r,  to  vindi- 
cate it  from  an  imputation  utterly  unjust,  because  utterly 
false.  It  is  not  amiss  to  repeat  it  here.  In  the  opinion 
that  he  delivered  in  the  Dred  Scott  case,  speaking  of  the 
African  race  in  this  countrv,  he  said  '  thev  had  no  rights 
whi(*li  the  white  man  was  bound  to  respect.'  Rehing 
on  this  extract  alone,  though  knowing  that  it  is  but  the 
l)art  of  a  senten(*e,  by  a  certain  class  he  has  been  de- 
nounced in  l)itter  and  malignant  tenns  as  entertaining 
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the  inhuman  sentiment  that  the  words  taken  by  them- 
selves convey ;  and  this,  too,  although  it  is  perfectly 
manifest,  from  what  he  said  immediately  before  and 
after,  that  he  mentioned  the  fact  not  to  justify,  but  to 
deplore  it.  He  gave  it  as  a  historical  fact;  and  the 
archives,  legislative  and  judicial,  of  all  the  colonies,  at 
and  for  some  years  after  our  Declaration  of  Independence, 
prove  beyond  all  doubt  that  in  that  age  the  race  was  so 
esteemed.  So  far  from  entertaining  himself  any  such 
opinion,  long  before  that  case  was  decided,  he  had  man- 
umitted the  slaves  that  he  owned,  that  they  might  have 
rights  which  all  men  would  be  bound  to  respect,  and 
never  declined  to  give  his  professional  aid  to  such  of  the 
race  as  applied  to  the  courts  to  secure  the  rights  of  free- 
dom. The  charge  is  but  one  of  the  many  calumnies  with 
which  the  prejudices  or  passions  of  politicial  .partisans, 
in  time  of  high  excitement,  cause  tliem,  in  total  disre- 
gard of  truth,  to  fill  the  public  ear.  In  this  instJince,  I 
suppose,  for  a  time,  and  with  a  certain  portion  of  our 
people,  it  answ^ered  its  puri)08e.  But  if  not  already,  it 
will  be  hereafter,  forgotten,  and  fair  and  intelligent  men 
of  the  future,  as  do  those  of  the  present  day,  should  they 
ever  refer  to  it,  will  only  marvel  that  an  accusation  so 
wholly  groundless  could  at  any  time  have  been  listened 
to  by  honest  'men,  even  for  a  moment,  with  anything  but 
disgust  and  indignation.  Mr.  Chairman,  I  ask  the  pa- 
tience of  yourself  and  the  meeting  a  few  moments  longer, 
to  defend  our  late  chief  from  a  charge  of  a  different  char- 
acter. This,  perhaps,  may  be  thought  superfluous  when 
it  is  known  that,  with  many  of  the  good  and  great  men 
who  made  it,  and  once  believed  it,  his  pure  administra- 
tion of  his  late  office  soon  satisfied  them  that  thev  had 

ft. 

done  him  injustice.  What  I  refer  to  is  his  order  as  Sec- 
retary of  the  Treasury,  in  September,  1883,  for  the  with- 
drawal of  the  deposits  from  the  late  Bank  of  the  I'nited 
States.  iMr.  Duane,  his  immediate  predecessor  in  that 
department,  on  the  23d  of  that  month,  was  removed  by 
President  Jackson  because  he  would  not  give  the  order, 
and  it  was  alleged  that  Mr.  Taney  was  appointed  to  be 
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the  mere  instrument,  in  that  particular,  of  the  Presi- 
dent's will.  In  this,  as  in  the  other  instance,  though  the 
parties  making  the  charge  were  men  of  high  character 
and  conscientiously  believed  in  its  truth,  the  charge 
itself  was  equally  without  foundation  in  fact.  I  say  this 
with  coniidence.  I  was,  as  I  have  stated,  for  some  years 
immediately  preceding  Mr.  Taney's  appointment  to  the 
bench,  on  the  most  intimate  terms  with  him,  and,  as  I 
have  every  reason  to  believe,  possessed  his  confidence.  He 
often  conversed  with  me  on  all  the  political  topics  of  the 
day,  and  amongst  others,  frequently  of  the  character, 
tendency  and  actual  condition  of  the  Bank.  At  this  time 
he  had  no  reason  to  believe  that  he  would  be  a  meml>er  of 
Jackson's  administration,  nor  had  he,  I  am  sure,  any 
wish  upon  the  subject.  The  only  office  he  would  have 
thought  of,  if  he  had  thought  of  any,  as  he  did  not,  was 
that  of  Attorney-General,  then  filled  by  the  late  Mr.  Ber- 
rien with  the  approval  of  the  country,  and  its  duties 
discharged  with  consumate  ability.  He  had,  of  course, 
no  reason  to  anticipate  a  vacancy.  In  this  condition  he 
over  and  over  again  expressed  to  me  his  conviction  that 
the  Bank,  as  he  thought  it  was  being  administered,  was 
dangerous  to  the  true  interests  of  the  country,  because, 
as  he  said,  it  was  being  used  for  party  political  purposes ; 
and  that,  uiider  such  management,  its  ruin  was  bul.  a 
question  of  time.  He  therefore  considered  it  the  duty, 
and  the  interest  of  tlie  Government  (the  (»harter  clearly 
giving  the  power)  to  leniove  the  public  money  from  its 
custodv,  and  said  that  if  the  authority  was  with  him  he 
would  lose  no  time  in  exercising  it.  In  this  opinion  I 
am  sure  he  continued  to  the  period  of  his  becoming 
Attorney-General.  When,  therefore,  Mr.  Duane  was 
removed,  and  he  was  api)ointed,  the  order  he  gave  was 
his  alone,  and  was  but  the  carrying  out  of  a  measure 
which  he  had  long  deemed  (whether  correctly  or  not  is  im- 
material) to  be  important  to  the  ])ublic  good.  As  to  his 
acting  in  the  niatter  merely  at  the  bidding  of  General 
Jackson  and  against  his  own  convictions  of  duty,  and  to 
attain  a  selfish  end,  no  one  who  knew  him  as  well  as  you 
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and  I  did,  Mr.  Chairman,  would  believe  ;  for  if  his  kind- 
ness of  nature  was  remarkable,  his  firmness  was,  if  pos- 
sible, ever  more  so.  There  was  no  man  living  to  whom 
he  would  have  yielded  a  matured  opionion  of  his  own 
on  a  question  of  moral  or  political  duty  ;  and  he  was  not 
more  able  to  form  one,  than  ever  resolute  in  adhering  to 
it  when  formed,  against  every  possible  extraneous  intlu- 
ence.  If  influence,  therefore,  wjis  exerted  at  all  in  rela- 
tion to  the  measure,  it  was  the  influence  of  Taney  on 
Jackson,  and  not  of  Jackspn  on  Taney.  And  let  me  fur- 
ther add  that,  when,  in  February,  1840,  the  Bank  finally 
suspended  payment,  and  was  soon  found  to  be  insolvent, 
barely  able  to  pay  its  debts,  the  stockholders  losing  all, 
he  reminded  me  how  the  fa<*t  established  the  correctness 
of  his  predictions  years  before.  That  he  had  the  legal 
right  to  pass  the  order,  the  Bank  never  questioned,  nor 
could  it  be  questioned.  He  was  said  to  have  been  but 
an  instrument,  when,  on  the  contrary,  his  was  the  mind 
that  determined  upon  and  adopted  the  measure.  What 
I  have  said,  sir,  has  seemed  to  be  due  to  the  memory  of 
the  great  Judge  in  whose  honor  we  are  assembled.  It 
seemed  to  be  a  duty  which  I  owed  not  only  to  a  long 
friendship,  but  to  a  conviction  which  I  shared  with  every 
enlightened  jurist  in  the  land,  that  jurisprudence  itself 
had  in  him  an  able  and  enlightened  deciple,  whose  la- 
bors in  its  behalf  have  greatly  contributed  to  promote 
the  higher  interests  of  the  country,  and  to  keep,  with 
the  aid  of  his  upright  and  learned  associates,  the  charac- 
ter of  our  greatest  tribunal  as  pure  and  high  as  it  was 
left  by  Marshall.  And  the  calm  judgment  of  posterity, 
uncorrapted  or  unaffected  by  partisan  passion,  will  ratify 
the  conclusion  of  the  bar  of  the  Union  that  a  purer  ^nd 
abler  judge  never  lived  than  Roger  B.  Taney.'' 

The  venerable  Charles  O' Conor,  of  New  York,  at  the 
conclusion  of  Mr.  Johnson' s  renuarks,  rose  and  said : 

''  JbTr.  Chairvian — The  local  bar  and  judiciary  through- 
out the  country  have  been  already  heard.  Each  in  its 
proper  place  has  expressed,  in  as  strong  terms  as  could 
be  employed,  a  deep  sense  of  the  public  loss  sustained  in 
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the  death  of  Chief- Justice  Taney.  His  trancendent  merits 
have  been  portrayed  with  a  force  measured  only  by  the 
utmost  capacity  of  human  speech.  The  eulogies  pro- 
nounced, as  well  elsewhere  as  here,  at  this  time,  would 
seem,  as  we  read  or  listen,  to  have  exhausted  all  power 
of  expressing  the  emotion  of  grief  for  his  departure  from 
among  us,  and  that  of  admiration  for  his  high  personal 
qualities.  Yet  I  believe  no  one  who  knew  the  illustrious 
deceased  can  fail  to  feel  that  language  has  not  yet  issued 
from  human  lips  in  any  degree  adequate  to  the  melan- 
choUy  dignity  of  the  occasion.  Nor  is  this  because  the 
wise,  the  learned  and  the  good  of  our  land,  who  unite 
with  lis  as  mournei^s,  have  not  used  the  most  appropriate 
words  that  acquirement  and  genius  could  supply  ;  but 
because  human  language  is  a  feeble  instrument,  and 
wholly  insufBcient  to  express  some  ideas.  They  rise 
above  its  sphere ;  they  are  beyond  its  reach.  Although 
our  venerable  and  venerated  friend  had  reached  a  period 
of  life  at  which,  in  most  instances,  human  usefulness  is 
no  longer  displayed,  it  is  not  singular  that  his  death 
should  be  deplored  as  a  deprivation.  From  his  clear, 
vigorous  and  perfectly  unimpaired  intellect,  there  shone 
out,  even  to  the  latest  moment,  a  force  that  seemed  proof 
against  decay.  Well  might  one  be  excused  from  failing 
to  realize  his  liability  to  the  common  lot,  and  for  feelins: 
towards  him  as  towards  one  who  was  to  bless  the  earth 
with  his  presence  tlirou.i::h  all  time.  In  approaching  the 
subject  before  us,  two  great  ideas  present  themselves; 
first,  the  majesty  and  power  of  this  great  tribunal,  the 
Supreme  Couit  of  the  United  States ;  next,  the  chief 
column  among  the  illustricms  majestracy  by  which  this 
grand  moral  struc^ture  is  upheld.  The  history  of  the 
Court,  and  the  character  displayed  by  its  Chief- Justices, 
are  most  impressive  and  commanding.  Whilst  we  may 
feel  within  us  what  seeius  a  due  perception  of  them,  con- 
scious incapacity  compells  us  to  shrink  from  any  effort 
to  portray  in  fitting  colors  the  dignity  of  the  one  or  the 
merits  of  the  other.  I  will  not  attempt  it.  I  will  not 
recur  to  i)ast  history.     I  will  speak  only  as  a  living  wit- 
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ness,  and  of  my  own  times.  These  bring  into  view  the 
last  two  of  our  Chief- Justices.  Their  acts  have  made 
their  names  immortal.  They  have  left  to  us,  and  trans- 
mitted to  posterity  for  their  admiration  and  guidance,  a 
series  of  judgments,  not  merely  marked  by  profound 
learning  sind  ability,  but  placing  this  august  tribunal 
foremost  amongst  human  authorities.  The  jurisconsul- 
ate,  of  whatever  clime  or  future  age,  cannot  find  a  safer 
precedent  than  in  these.  They  embody  and  enforce  the 
cardinal  virtues — Wisdom,  Justice,  Temperance  and  For- 
titude. Who  shall  hesitate  to  recognize  the  moral  great- 
ness of  the  Supreme  Court  under  the  presidency  of  John 
Mai*shall,  and  his  most  fit  and  worthy  successor,  Roger 
B.  Taney  i  It  secured  justice  to  the  humblest  individual 
who  appealed  to  it  for  the  protection  or  enforcement  of 
his  rights ;  but,  when  occasion  required,  it  also  sum- 
moned to  its  bar  the  greatest  States  in  our  united  galaxy, 
and  with  mild  dignity,  but  resistless  power,  executed 
justice  upon  them.  It  curbed  their  every  attempt  to 
trans(»end  the  just  limits  of  their  authority.  Need  I  re- 
late instances  i  The  populous  and  powerful  State  which 
I  have  the  honor  here,  this  day,  in  part  to  represent — 
imperial  New  York — wjis  called  hither  to  answer  where- 
fore she  had  ventured  to  deal  lightly  with  the  obligation 
of  a  contract.  She  obeyed  the  summons  and  abided  the 
judgment.  Her  great  river  was  conne(*ted  with  the  ocean 
as  an  ann  thereof  ;  it  was  of  right,  and  a<;cording  to  our 
fundamental  law,  justly  open  to  navigation  by  all  the 
people  of  our  republic  ;  yet  New  York  had  assumed  to 
exercise  exclusive  authority  over  it.  She  was  again 
called  hither  to  justify,  if  she  could,  this  high  assump- 
tion. Again  she  came.  She  came  full  of  pride  and  con- 
fidence. It  was  the  pride  of  a  mistaken  conviction  ;  the 
confidence  of  rectitude  in  her  motives  and  supposed 
ability  to  vindicate  her  ac.'tion.  Her  first  minds,  her 
loftiest  intellects,  appeared  as  her  champion.  Her  states- 
men, her  lawyers,  her  social  lead^i's,  her  whole  people, 
sustained  her  with  earnest  zeal  and  perfect  belief  in  her 
right  to  exercise  this  power.     Some  might  say  she  went 
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away  rebuked ;  but  not  so.  She  was  not  less  steadfast 
in  her  dutiful  obedience  than  firm  in  the  pride  of  her 
conscious  rectitude.  She  heard  the  judgment  of  this 
Court,  and  standing  corrected,  not  rebuked,  she  retired 
from  its  presence  more  majestic  in  her  obediant  submis- 
sion than  if  she  had  gone  forth  triumphant.  She  was 
corrected,  but  not  humiliated.  Virginia,  too,  was  in  like 
manner  corrected ;  and  instances  might  be  multiplied ; 
but  let  these  suffice.  Such  has  the  Supreme  Court  of  the 
United  States  hitherto  been;  such  no  amount  of  mere 
physical  power  could  have  made  it.  Its  real  eminence, 
its  moral  grandeur,  is  due  to  the  pure  and  enlightened 
intelligence  which  has  directed  its  judgments.  I  will  not 
attempt  the  hopeless  task  of  intensifying  by  mere  words 
the  strong  emotions  of  aflfectionate  and  reverential  i-egret 
for  our  gi*eat  loss  universally  felt.  Those  who  knew 
Cliief- Justice  Taney,  who  witnessed  in  his  administration 
of  justice  the  gracious  dignity  of  his  bearing  and  the 
stern  impartiality  of  his  judgments,  find  in  their  own 
vivid  recollections  a  voice  with  -which  mine  cannot  com- 
pete. Those  who  have  not  enjoyed  that  high  privilege 
will  gather  from  the  perusal  of  his  recorded  decisions  for 
better  c()ncei)tions  of  his  worth  and  intellectual  greatness 
than  any  mere  eulogium  can  inspire.  I  will  onlj'  add 
my  fervent  pniyer  and  express  my  anxious  hope  that  He 
who  deteiniines  the  fate  of  nations,  who  has  fostered  this 
mighty  Kei)ublic  into  unsurpa^ssed  greatness — He,  at 
whose  footstool  she  now  sits,  though  bere^ived  of  her 
chief  judicial  iiikgistrate,  still  radiant  in  the  fuUness  of 
her  power  and  majesty,  may  so  direct  the  counsels  of 
those  who  rule  her  destinies,  that  the  future  historiau 
of  our  times  may  not  be  impelled  to  write,  as  he  drops  a 
tear  upon  the  grave  of  Taney,  (Jltintus  liomanorumy 

These  remarks  being  concluded,  the  resolutions  were 
unanimously  adopted,  and  the  meeting  adjourned  sine 
(lie. 

SlPKKME  Col'UT  OF  THK  UnITKD  STATKS, 

Dtveinber  1th,  1804. 
Present — The  Hon.  James  M.  Wayne,  Hon.  Samuel 
Nelson,  Hon.   Robert  C.  Grier,  Hon.  Nathan  Clifford, 
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Hon.  Noan  H.  Swayne,  Hon.  Samuel  F.  Miller,  Associat^ 
Justices, 
'  The  Court  was  opened,  and  Mr.  Ewing  rose  and  stated 
that  he  was  the  Chairman  of  a  Committee  of  the  Bar, 
presented  the  resolutions,  and  moved  that  they  be  entered 
on  the  Minutes  of  the  Term.  The  resolutions  were  read, 
and  Mr.  Justice  Wayne,  presiding,  replied  as  follows : 

''  Gentlemen  of  the  Bar — The  Court  receives  with  sen- 
sibility your  resolutions  commemorative  of  the  life,  the 
virtues,  and  the  judicial  eminence  of  our  deceased  friend 
and  brother ;  and  we  cherish  his  memory  with  affection- 
ate recollections  and  with  respectful  veneration.  You 
have  discriminated  accurately  and  with  feeling  the  re- 
markable points  of  his  life  and  character.  Your  tribute 
will  be  soothing  to  the  hearts  of  his  family,  and  it,  with 
other  notices  of  his  death  in  the  circuits,  will  be  a  memo- 
rial of  his  character  which  lawyers  and  judges  may  emu- 
late with  advantage.  His  life  was  honorable  and  useful. 
In  early  manhood  it  gave  assurances  that  in  both  respects 
he  would  become  distinguished.  It  disclosed  the  qual- 
ities and  acquirements  which  were  the  foundation  of  his 
distinction.  They  were  the  anticipations  of  it.  In  a  few 
years  after  his  admission  to  the  bar  he  was  recognized  to 
be  a  sound  lawyer,  by  the  distinguished  advocates  of 
that  day  in  the  courts  of  Maryland,  whose  reputations 
were  known  in  every  part  of  the  United  States.  His 
general  demeanor,  studious  habits  and  pure  life,  gave 
him  the  good  will  and  confidence  of  the  people  of  the 
town  and  county  in  which  he  lived,  and  without  having 
been  voluntarily  a  candidate,  they  elected  him,  at  differ- 
ent times,  their  representative,  in  places  of  trust  and  po- 
litical interest  in  which  the  whole  State  was  concerned. 
In  his  discharge  of  them  he  was  marked  to  be  one  who 
could  be  relied  upon  in  those  public  exigencies  which 
require  firm  character  and  statesmanlike  ability  to  man- 
age and  control  successfully.  In  such  public  employ- 
ments, and  in  the  practice  of  his  profession,  it  was 
admitted  by  his  associates  and  the  able  men  who  watched 

his  course  with  interest  and  vnth  expectation,  that  he 
40  . 
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had  made  himself  familiar  with  the  history  of  the  law, 
in  all  its  relations,  for  the  organization  of  government, 
for  the  preservation  of  human  rights,  and  also  with 
those  principles  which  had,  from  the  instincts  ©f  man  as 
to  right  and  wrong,  or  which  had  been  arbitrarily  made 
in  ancient  and  later  times,  to  rule  the  rights  of  property 
and  the  general  conduct  of  persons  in  society  in  connec- 
tion with  their  obligations  to  authority.  He  had  read 
and  reflected  upon  all  that  had  been  written  concerning 
society  and  the  control  of  it ;  also  as  to  its  actual  condi- 
tion, as  made  known  by  sacred  and  profane  history,  and 
the  history  of  modem  times.  That  course  of  reading 
and  reflection  familiarized  him  with  the  consideration  of 
human  rights,  and  strengthened  his  ability  and  disposi- 
tion to  maintain  them.  But  he  was  no  enthusiast.  He 
thought  that  men  had  not  been  solely  the  victims  of 
power,  but  circumstances,  in  all  times,  and  in  our  day 
before  modern  civilization  had  received  the  full  impress 
of  the  principles  and  divine  tendencies  of  Christianity, 
and  when  rulers  and  legislators  forgot  those  obligations 
by  permitting  the  violation  of  them  for  the  advance- 
ment of  State  policy  and  trade.  He  thought  that  men 
had  designed  far  new  rights,  whatever  might  be  the  con- 
dition of  their  humanity,  which  could  not  be  taken  from 
them  by  fraud,  by  violence,  or  by  averice,  with  impun- 
ity from  Qod's  chastisement.  Under  such  convictions 
he  gave  freedom  to  the  slaves  he  had  inherited,  aided 
them  in  their  employments,  and  took  care  of  them  when 
they  were  in  want.  He  often  said  that  they  had  been 
grateful,  and  they  had  never  caused  him  a  moments  re- 
gret for  what  he  had  done.  By  temperament  he  was 
ardent.  Its  impulses,  however,  could  only  be  seen  in 
his  eyes  and  heard  in  his  fervent  language,  when  it  was 
excited  by  an  occasion  ;  but  he  was  never  impetuous  or 
vehement.  He  was  courteous  at  all  times,  to  every  one, 
without  affectation.  He  was  cautious  and  circumspect 
without  being  indecisive ;  and  the  Aitq  resolves  of  his  pur- 
pases  and  principles  were  habitually  expressed  in  words 
showing  the  sincerity  of  his  convictions,  without  offence 
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to  any  who  thought  differently.  He  was  generous,  and 
the  only  measure  of  his  liberalities  was  his  inability  to 
give  more.  He  was  the  willing  advocate,  professionally, 
of  any  one  oppressed  under  color  of  the  law,  or  who  was 
too  poor  to  litigate  a  legal  right,  or  to  seek  in  court  the 
redress  of  a  wrong.  In  doing  so  he  encountered  respon- 
sibilities by  opposing  preconceived  public  opinion,  and 
corrected  this  by  reconciling  popular  misapprehensions 
to  himself  and  his  client.  The  control  of  himself  and 
his  temper  -was  no  doubt  the  result  in  part  of  a  practiced 
phylosophy,  but  it  had  its  foundation  in  a  higher  source. 
In  the^fuU  maturity  of  his  life  and  mind  he  made  a  pro- 
fession of  his  Christian  belief,  and,  with  the  usual 
consistancy  of  his  nature,  he  died  in  the  faith  of  his 
ancestors,  in  the  communion  of  the  Roman  Catholic 
Church.  He  lived  in  Frederick  City  for  twenty-three 
years,  and  then  left  it  to  reside  in  Baltimore.  The  pros- 
pect there  of  a  larger  practice  and  greater  professional 
eminence  induced  him  to  do  so.  Several  of  the  distin- 
guished lawyers  of  the  Baltimore  bar  had  died  within  a 
few  years,  leaving  it  without  a  leader.  He  took  that 
position,  and  maintained  it  with  increasing  reputation, 
when  he  was  called  to  Washington,  having  received  the 
appointment  of  Attorney-General  of  the  United  States. 
He  was  at  that  time  Attorney-General  of  Maryland.  He 
had  been  called  to  that  office  by  the  Governor  and  coun- 
cil, though  they  differed  in  politics,  at  a  time  of  stormy 
excitement.  He  was  a  strong  supporter  on  the  side  in 
opposition  to  that  which  they  took.  It  was  a  magnani- 
mous disregard  of  their  differences,  for  which  the  Gov- 
ernor and  his  council  werfe  honored  and  are  still  remem- 
bered. It  led  to  his  appointment  as  Attorney-General 
of  the  United  States,  by  which  his  State  reputation  be- 
came national.  When  the  latter  office  became  vacant, 
though  the  claims  of  other  distinguished  lawyers  and 
politicians  were  discussed,  yet  his  fitness  for  the  dis- 
charge of  the  duties  of  the  office,  and  for  the  support  of 
the  principles  of  the  administration  of  which  he  was  to 
become  a  member,  were  admitted  by  all.     He  was  a  wor- 
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thy  successor  to  those  able  men  who  had  held  the  office 
for  twenty  years.  It  would  be  out  of  place  at  this  time 
to  particularize  the  cases  of  his  official  success  and  abil- 
ity. His  arguments  were  listened  to  with  the  marked 
attention  of  the  Court,  and,  whether  successful  or  other- 
wise in  the  case,  his  brief  comprehended  all  the  points 
of  it,  and  all  the  law  applicable  to  them.  Of  the  politi- 
cal course  of  Chief- Justice  Taney  when  he  was  the  At- 
torney-General and  the  Secretary  of  the  Treasury,  we 
need  only  say  that  the  heated  party  contests  of  that  day 
have  passed  away,  with  the  ac^mission  of  all  who  were 
engaged  in  them  that  his  course  was  sincere  and  sus- 
tained with  ability  ;  and  th^t  his  virtues  as  a  statesman 
and  judge  were  worthy  of  all  the  honors  bestowed  upon 
him,  and  that  they  have  been  illustrated  by  services  to 
his  country  which  will  place  him  in  its  history  among 
our  ablest  and  best  men.  As  his  predecessor,  our  great 
Judge  Marshall,  had  been,  he  was  made  Chief -Justice, 
having  but  recently  held  high  political  office.  Both 
were  leaders  in  support  of  the  policy  of  the  administra- 
tions of  which  they  had  been  cabinet  officers.  Each  had 
to  meet  opposition  of  talent  and  eloquence — MarwhalL, 
from  those  who  had  the  impress  of  services  in  our  lr)Ug 
Revolutionary  struggle  with  England  for  national  inde- 
pendence, and  for  their  conspicuous  agency  in  the  foun- 
dation of  the  Constitution  of  the  United  States ;  his 
successor,  the  opposition  of  the  men  of  talent  and  virtue 
who  had,  as  legislators  and  in  arms,  can'ied  the  nation 
through  a  successful  war  with  the  same  power  in  snj)- 
port  of  its  commercial  interests  and  its  rights  of  naviga- 
tion. Neither  of  them  passed  through  their  political 
trials  without  being  assailed  by  party  resentments,  but 
both  received  generous  recantations  from  those  who  ut- 
tered them,  in  the  spirit  of  kindness,  confidence,  nnd 
admiration  of  the  purity  of  their  lives  and  the  al)le  dis 
charge  of  their  official  duties.  It  is  a  happy  occurrence 
that  two  such  men  should  have  been  Chief -Justices  in 
succession,  and  that  the  life  of  each  of  them  should 
have  been  prolonged  to  their  respective  ages.     They  pre- 
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sided  in  this  Court  for  sixty- three  years,  and  by  their 
decisions,  aided  by  their  associates  and  by  the  learning 
of  the  district  judges  of  the  United  States,  we  have  a 
body  of  law,  constitutional  and  otherwise,  and  in  every 
department  of  the  profession,  unsurpassed  in  the  record 
of  Courts,  for  the  security  which  it  gives  to  political, 
personal  and  municipal  rights.  It  is  truly  a  system 
upon  which  we  can  rely  as  our  sure  foundation  for  secur- 
ing the  rights  and  independence  of  the  States  of  this 
Union,  and  our  national  liberty.  Gentlemen  of  the  bar, 
it  is  a  i)art  of  our  mission  to  maintain  it,  and  if  it  shall 
be  done  by  us  with  discretion,  exempted  from  the  with- 
ering corruptions  of  party  spirit,  our  great  country  will 
again  become  what  it  was  before  it  became  distracted  by 
rebellion  and  scourged  by  civil  war.  The  Court  direct 
that  your  resolutions  shall  be  placed  on  the  minutes,  and 
that  they  shall  have  such  other  direction  as  you  may 
desire." 

The  Court  then  stood  adjourned.  Bar  meetings  were 
held,  and  resolutions  of  respectful  condolence  adopted, 
all  over  the  Union.  At  a  meeting  of  the  membei's  of  the 
Boston  bar,  Mr.  Justice  R.  B.  Curtis  spoke  as  follows : 

^^  May  it  please  the  Court — I  have  been  requested  to 
second  the  resolutions  which  Mr.  Attorney  has  presented. 
I  suppose  tlie  reason  for  this  request  is,  that  for  six  years 
I  was  in  such  official  relations  with  the  late  Chief -Justice 
as  enabled  me  to  know  him  better  than  the  other  mem- 
bers of  this  bar.  My  intimate  association  with  him  began 
in  the  autumn  of  1851.  He  was  then  seventv-thr^e  vears 
old— a  period  of  life  when,  the  Scripture  admonishes  us 
and  the  experience  of  mankind  proves,  it  is  best  for  most 
men  to  seek  that  repose  which  belongs  to  old  age.  But 
it  was  not  best  for  him.  I  observe  that  it  has  been 
recently  said,  by  one  who  had  known  him  upwards  of 
forty  years,  that  during  all  those  years  there  had  never 
been  a  time  when  his  death  might  not  reasonably  have 
been  anticipated  within  the  next  six  months.  Such  was 
the  impression  produced  on  me  when  I  first  knew  him. 
His  tall,  thin  form,  not  much  bent  with  the  weight  of 
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years,  but  exhibiting  in  his  carriage  and  motions  great 
muscular  weakness,  the  apparent  feebleness  of  his  vital 
powers,  the  constant  and  rigid  care  necessary  to  guard 
what  little  health  he  had,  strongly  impressed  casual  ob- 
servers with  the  belief  that  the  remainder  of  his  days 
must  be  short.     But  a  more  intimate  acquaintance  soon 
produced  the  conviction  that  his  was  no  ordinary  case, 
because  he  was  no  ordinary  man.     An  accurate  knowl- 
edge of  his  own  physical  condition  and  its  necessities ; 
an  unyielding  will,  which,  while  it  conformed  everything 
to  those  necessities,  graced  and  vivified  the  springs  of 
life ;  a  temper  which  long  discipline  had  made  calm  and 
cheerful;  and  the  consciousness  that  he  occupied  and 
continued  usefully  to  fill  a  great  and  diflBcult  oflBce,  whose 
duties  were  congenial  to  him,  gave  assui'ance,  which  the 
event  has  justified,  that  his  life  would  be  prolonged  much 
beyond  the  allotted  years  of  man.     In  respect  to  his 
mental  powers,  there  was  not  then,  nor  at  any  time  while 
I  knew  him  intimately,  any  infirmity  or  failure  whatever. 
I  believe  the  memory  is  that  faculty  which  first  feels  the 
stiffness  of  old  age.     His  memory  was  and  continued  to 
be  as  alert  and  true  as  that  of  anv  man  I  evA*  knew.    In 
consultation  with  his  brethren,  he  could  and  habitually 
did,  state  the  facts  of  a  voluminous  and  complicated  case, 
with  everj"  important  detail  of  names  and  dates,  with 
extraordinary  accuracy,  and  I  may  add  with  extraordi- 
nary clearness  and  skill.     And  his  recollection  of  prin- 
ciples of  law  and  of  the  decisions  of  the  Court  over  which 
he  presided  was  as  ready  as  his  memory  of  facts.     He 
had  none  of  the  querulousness  which  too  often  accompa- 
nies old  age.     There  can  be  no  doubt  that  his  was  a 
vehement  and  i)assionate  nature  ;  but  he  had  subdued  it. 
I  have  seen  him  sorely  tried,  when  the  only  observable 
effects  of  the  trial  were  silence  and  a  flushed  cheek.     So 
long  as  he  lived,  he  preserved  that  quietness  of  temper 
and  that  consideration  for  the  feelings  and  wishes  of 
others  which  were  as  far  as  possible  removed  from  weak 
and  selfish  querulousness.    And  I  believe  it  may  be  truly 
said,  that  though  the  increasing  burden  of  years  had 
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somewhat  diminished  his  bodily  strength,  yet  down  to 
the  close  of  the  last  term  of  the  Supreme  Court,  his  pres- 
ence was  felt  to  be  as  important  as  at  any  period  of  his 
life.  I  have  been  long  enough  at  the  bar  to  remember 
Mr.  Taney's  appointment;  and  I  believe  it  was  then  a 
general  impression,  in  this  part  of  the  country,  that  he 
was  neither  a  learned  nor  a  profound  lawyer.  This 
was  certainly  a  mistake.  His  mind  was  thoroughly  im- 
bued with  the  rules  of  the  cbmmon  law  and  of  equity 
law ;  and  whatever  may  have  been  true  at  the  time  of  his 
appointment,  when  I  first  knew  him,  he  was  master  of 
all  that  peculiar  jurisprudence  which  it  is  the  special 
province  of  the  Courts  of  the  United  States  to  administer 
and  apply.  His  skill  in  applying  it  was  of  the  highest 
order.  His  power  of  subtle  analysis  exceeded  that  of 
any  man  T  ever  knew— a  power  not  without  its  dangers 
to  a  Judge  as  well  as  to  a  lawyer ;  but  in  his  case,  it  was 
balanced  and  checked  by  excellent  common  sense  and  by 
great  experience  in  practical  business,  both  public  and 
private.  His  physical  infirmities  disqualified  him  from 
making  those  learned  researches,  with  the  results  of 
which  other  great  Judges  have  illustrated  and  strength- 
ened their  written  judgments;  but  it  can  be  truly  said 
of  him  that  he  rarely  felt  the  need  of  them.  The  same 
cause  prevented  him  from  writing  so  large  a  proportion 
of  the  opinions  of  the  Court  as  his  eminent  predecessor ; 
and  it  has  seemed  to  me  probable,  tliat  for  this  reason 
his  real  importance  in  the  Court  may  not  have  been  fully 
appreciated,  even  by  the  bar  of  his  own  time.  For  it  is 
certainly  true,  and  I  am  happy  to  be  able  to  bear  testi- 
mony to  it,  that  the  surpassing  ability  of  the  Chief-Jus- 
tice, and  all  his  great  qualities  of  character  and  mind, 
were  more  fully  and  constantly  exhibited  in  the  consul- 
tation room,  while  presiding  over  and  assisting  the  delib- 
erations of  his  brethren,  than  the  public  knew,  or  can 
ever  justly  appreciate.  There  his  dignity,  his  love  of 
order,  his  gentleness,  his  caution,  his  accuracy,  his  dis- 
crimination, were  of  incalculable  importance.  The  real 
intrinsic  character  of  the  tribunal  was  greatly  influenced 
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by  them,  and  always  for  the  better.     How  he  presided 
over  the  public  sessions  of  the  Court  some  who  hear  me 
know.     The  blandness  of  his  manner,  the  promptness, 
precision  and  finnness  which  made  every  word  he  said 
weighty,  and  made  very  few  words  necessary,  and  the 
unflagging  attention  which  he  fixed  on  every  one  who 
addressed  the  Court,  will  be  remembered  by  all.     But 
all  may  not  know  that  he  had  some  other  attainments 
and  qualities  important  to  the  prompt,  orderly,  and  safe 
dispatch  of  business.     In  the  time  of  his  predecessor, 
the  practice  of  the  Court  is  understood  to  have  been 
somewhat  loosely  administered.    The  amount  of  business 
in  the  Court  was  then  comparatively  so  small,  that  this 
occasioned  no  real  detriment,  probably  no  considerable 
inconvenience.     But  when  the  docket  became  crowded 
with  causes  and  heaw  arrears  were  accumulated,  it  would 
have  been  quite  otherwise.    The  Chief- Justice  made  him- 
self entirely  familiar  with  the  rules  of  practice  of  the 
Court  and  with  the  circumstances  out  of  which  they  had 
arisen.     He  had  a  natural  aptitude  to  understand,  and, 
so  far  as  was  needed,  to  reform   the  svstem.     It  was 
almost  a  necessity  of  liis  character  to  have  it  pi^actically 
complete.     It  was  a  necessity  of  his  character  to  admin- 
ister it  with  unyielding  firmness.     I  have  not  looked 
back  to  the  rei^orts  to  verify  the  fact,  but  I  have  no  doubt 
it  may  be  found  there,  that  even  wlien  so  infirm  that  he 
could  not  write  other  opinicms,  he  unifonnly  wrote  the 
opinions  of  the  Court  upon  new  points  of  its  practice. 
He  had  no  more  than  a  just  estimate  of  their  importance. 
The  business  of  the  Supreme  Court  came  thither  from 
nearly  the  whole  of  a  continent.     It  arose  out  of  many 
systems  of  laws,  differing  from  each  other  in  important 
particulars.     It  was  conducted  by  counsel  who  traveled 
long  distances  to  attend  the  Court.     It  included  the  most 
diverse  cases,  tried  in  the  lower  Courts  in  many  diffei'ent 
modes  of  procedure — some  according  to  the  course  of  the 
common  law  ;  some  under  the  pleadings  and  practice  of 
the  Courts  of  Chancery  in  England ;  some  under  forms 
borrowed  from  the  French  law  ;  many  under  special  laws 
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of  the  United  States  framed  for  the  execution  of  treaties, 
and  many  were  so  anomalous  that  it  would  not  be  easy 
to  reduce  them  to  any  classification.  And  the  tribunal 
itself,  though  it  was  absolutely  supreme,  within  the 
limits  of  its  powers,  was  bounded  and  circumscribed  in 
its  jurisdiction  by  the  Constitution  and  by  acts  of  Con- 
gress, which  it  was  necessary  constantly  to  regard.  Let 
it  be  remembered,  also,  for  just  now  we  may  be  in  some 
danger  of  forgetting  it,  that  questions  of  jurisdiction 
were  questions  of  power  as  between  the  United  States  and 
the  several  States.  The  practice  of  the  Court,  therefore, 
involved  not  merely  the  orderly  and  convenient  conduct 
of  this  vastly  de versified  business,  drawn  from  a  terri- 
tory so  vast,  but  questions  of  Constitutional  law,  running 
deep  into  the  framework  of  our  complicated  political 
system.  Upon  this  entire  subject  the  Chief -Justice  was 
vigilent,  steady,  and  thoroughly  informed.  Doubtless, 
it  would  be  the  tendencv  of  most  second-rate  minds,  and 
of  not  a  few  first-rate  minds,  to  press  such  a  jurisdiction 
out  to  its  extremist  limits,  and  occasionally  beyond  them; 
while  for  timid  men,  or  for  those  who  might  come  to  that 
bench  with  formed  prejudices,  the  opposite  danger  would 
be  imminent.  Perhaps  I  may  be  permitted  to  say  that, 
though  on  the  only  important  occasions  on  which  I  had 
the  misfortune  to  differ  with  the  Chief-Justice  on  such 
points,  I  thought  he  and  they  who  agreed  with  him  car- 
ried the*powers  of  the  Court  too  far,  yet,  speaking  for 
myself,  I  am  quite  sure  he  fell  into  neither  of  these  ex- 
tremes. The  great  powers  intrusted  to  the  Court  by  the 
Constitution  and  laws  of  his  country  he  steadily  and 
firmly  upheld  and  administered  ;  and  so  far  as  I  know, 
he  showed  no  disposition  to  exceed  them.  I  have  already 
adverted  to  the  fact  that  his  physical  infirmities  rendered 
it  diflScult  for  him  to  write  a  large  proportion  of  the 
opinions  of  the  Court.  But  my  own  impression  is  that 
this  was  not  the  only  reason  why  he  was  thus  abstinent. 
He  was  as  absolutely  free  from  the  slightest  trace  of 
vanity  and  self-conceit  as  any  man  I  ever  knew.  He  was 
aware  that  many  of  his  associates  were  ambitious  of 
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doing  this  conspicuous  part  of  their  joint  labor.  The 
preservation  of  the  harmony  of  the  members  of  the 
Court,  and  of  their  good  will  to  himself,  was  always  in 
his  mind.  And  I  have  not  the  least  doubt  that  these 
considerations  often  influenced  him  to  request  others  to 
prepare  opinions,  which  he  could  and  otherwise  would 
have  written.  As  it  was,  he  has  recorded  many  which 
are  very  important.  This  does  not  seem  to  me  to  be  the 
occasion  to  specify,  still  less  to  criticiae  them.  They  are 
all  characterized  by  that  purity  of  style  and  clearness  of 
thought  which  marked  whatever  he  wrote  or  spoke  ;  and 
some  of  them  must  always  be  known  and  recurred  to  as 
masterly  discussions  of  their  subjects.  It  is  one  of  the 
favors  which  the  providence  of  God  has  bestowed  on  our 
once  happy  country,  tbat  for  the  period  of  sixty-three 
years  this  great  office  has  been  filled  by  only  two  per- 
sons, each  of  whom  has  retained,  to  extreme  old  age,  his 
great  and  useful  qualities  and  powers.  The  stability, 
uniformity  and  completeness  of  our  national  jurisprud- 
ence are  in  no  small  degree  attributable  to  this  fact. 
The  last  of  tliem  has  now  gone.  God  grant  that  there 
may  be  found  a  successor  true  to  the  Constitution,  able 
to  expound  and  willing  to  api)ly  it  to  tlie  portentous 
questions  which  the  pjissions  of  men  have  made/' 
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The  town  of  Cornish,  in  New  Hampshire,  is  justly 
proud  of  the  fact,  that  a  future  Chief  Justice  of  the 
United  States  was  bom  within  its  borders.  Salmon  Port- 
land Chase  was  born  there  January  18th,  1808.  ''The 
family  of  Chase  came  originally  from  Piedmont,  and  be- 
longed to  the  persecuted  Waldenses,  who  had  to  fly  their 
country.  Hamilton  in  his  history  of  the  Albigenses,  I 
think  it  is  mentioned  one  of  the  name  who  accompanied 
a  deputation  to  the  Duke  of  Savoy,  to  intercede  for  his 
persecuted  subjects.  Two  brothers  of  the  name  came  to 
England  about  the  year  1654  or  '5,  took  up  arms  under 
Cromwell,  and  for  their  services  obtained  estates  in  Ire- 
land. One  of  these  brothers  setled  in  the  county  Wick- 
low,  near  a  place  called  Limeahealy,  where  he  got  a  con- 
fiscated estate  ;  the  other  in  the  county  Wexford,  near  a 
place  called  Bally  Amerd,  where  he  also  got  a  confiscated 
estate,  and  from  which  latter  I  am  descended,  and  about 
the  fifth  in  descent.  One  of  the  family  from  Wicklow 
emigrated  to  America,  and  lived  in  Boston,  where  he 
kept  a  hotel  at  the  commencement  of  the  war  for  Inde- 
pendence, and  taking  the  Kings  side,  had  to  fly  and 
come  back  to  Ireland,  where  his  wife  followed  him. 
They  remained  in  Dublin  until  the  peace,  when  they 
went  back  again  and  settled  in  New  York,  and  I  believe 
was  the  first  of  the  name  in  America.  One  of  the  same 
family  settled  in  England,  a  great  many  years  ago,  in  the 
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Pottery  District,  married  a  rich  widow  there,  and,  after 
a  few  years,  amassed  a  large  fortune.  He  and  his  family 
used  to  communicate  with  their  friends  in  Ireland  until 
the  rebellion  in  1798,  when  I  understand,  all  communi- 
cation with  them  ceased ;  but  I  believe  he  had  settled  in 
London  before  that  time.  A  Robert  Chase,  an  uncle  of 
my  father's,  kept  a  merchant  tailoring  establishment  in 
CoUingwood  Place,  Ratcliflfe,  London,  a  great  many 
years  ago  ;  and  some  of  the  name,  who,  I  have  no  doubt 
are  branches  of  those  families,  are  in  respectable  i)osi- 
tions  in  England  at  the  present  time,  but  it  is  somewhat 
difficult  to  trace  them  where  no  regular  record  is  kept. 
There  is  a  Lieut.  Col.  Chase  living  at  3  Nottingham 
Place,  Mary le bone,  London,  W.  ;  John  Chase,  Esq.,  50 
Upper  Charlotte  street,  Fitzroy  Square,  London ;  and  a 
Miss  Chase,  Devonshire  Place,  London,  W.,  who  I  have 
no  doubt,  are  of  the  same  family,  and  I  expect  to  get 
some  information  from  them  about  the  arms.  The 
family  in  this  county  has  dwindled  down  verj^  much.  I 
and  my  family,  and  a  few  of  the  name  who  reside  in  the 
North  of  Ireland,  being  the  only  ones  of  the  family  in 
Ireland  at  the  present.  The  old  people  foolishly  let 
their  properties  out  of  their  hands,  as  many  old  people 
in  this  country  did  llfty  or  one  hundred  yeare  ago. 
Underneath  I  send  a  rough  sketch-  of  the  seal  of  the 
Right  Rev.  Bishop  Chase,  which,  I  believe,  is  the  true 
arms  of  the  family,  as  some  old  silver  spoons  which  have 
been  in  my  family  for  a  great  many  years  have  the  same 
crest.  The  shield  is  ensanguined,  the  Saxon  1  revei*sed, 
scroll  blue  and  gold,  crest  a  lion  rampant,  holding  an  ^ 
in  his  forepaws ;  motto,  Pro  CJiristo  et  Fafria/'  The 
foregoing  account  of  the  Chase  family,  is  from  a  letter 
written  by  an  Irish  gentleman,  Newby  Chase.  The  New 
England  Genealogical  Register  for  January  1849,  con- 
tains the  followinc;  reference  to  the  Cha^e  familv. 
"Among  the  early  settlers  in  New  England,  were  three 
persons  by  the  name  of  Chase,  namely,  William, 
Thomas,  and  Aquila.  The  first  settled  in  Yarmouth,  and 
there  died,  in  KJoO,  leaving  two  sons,  Benjamin  and  Wil- 
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liam.  The  last  two  were  certainly  brothers,  as  appears 
from  a  deed  given  in  1669,  by  Aquila,  to  the  sons  of  his 
brother  Thomas.  The  name  is  found  in  various  places 
in  English  history,  from  the  time  of  William  the  con- 
queror to  the  present  time.  Thus,  we  find,  in  1326,  a 
family  of  that  name  in  Suffolk  ;  a  Thomas  Chase,  wlio 
was  bai-barously  murdered  in  1506 ;  a  Sir  Robert  Chase, 
Knight,  in  the  west  of  England  1 628  ;  a  Sir  John  Chase 
in  Exeter,  prior  to  1637;  a  John  Chase,  Esq.,  Apothecary 
to  Queen  Anne,  1690,  etc.  Thomas  and  Aquila  Chase 
were  among  the  first  settlers  of  Hampton,  N.  H.,  in  1639," 
Bishop  Chase  says,  referring  to  Aquila  :  "By  reason  of 
his  nautical  skill  and  enterprising  character,  he  received 
an  invitation  from  the  inhabitants  of  that  infant  settle- 
ment to  bring  his  family  from  Hampton,  not  far  oflF, 
where  they  had  lived  a  few  years  on  coming  to  America, 
and  make  his  home  among  them  ;  and  to  ensure  his  com- 
pliance, the  selectmen^  who  acted  as  (what  is  called  in 
other  places  than  New  England),  a  town  council  tendered 
him  the  donation  of  several  lots  of  land  and  some  other 
immunities.  He  complied  with  their  wishes  and  became 
an  inhabitant  of  that  then  promising  maritime  village." 
Aquila  Chase  is  said  to  have  been  the  first  captain  who, 
in  a  regular  vessel,  ever  sailed  into  the  port  of  the  town 
of  Newbury,  at  the  mouth  of  the  Merrimac  river;  Dud- 
ley was  the  napie  of  the  grandfather,  and  Ithamar  the 
naipe  of  the  father  of  the  future  Chief  Justice.  In  speak- 
ing of  his  father,  hB  says :  "My  father  was  an  upright 
christian  man  ;  was  honored  by  the  confidence  of  his 
fellow-citizens  in  an  unusual  degree.  He  was  a  farmer 
in  Cornish,  and  is  well  remembered  there.  It  was  from 
Cornish  that  he  was  sent  so  often  by  the  district  to  rep- 
resent it  in  the  State  council.  My  mother  was  the 
daughter  of  Alexander  Ralston,  of  Keene,  one  of  the 
early  settlers,  and  a  considerable  proprietor.  She  inher- 
ited from  her  father,  in  the  division  of  the  estate,  the 
large  yellow  building,  occupied  as  a  tavern,  nearly  oppo- 
site to  the  old  Shantliff  tavern.     When  my  father  re- 
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moved  from  Cornish  to  Keene,  late  in  1815,  or  early  in 
1816,  he  kept  that  tavern  for  a  time — perhaps  a  year  or 
more.  He  died  there  in  1819,  and  his  tombstone  yet 
stands  in  the  burying-ground  of  Keene.  The  change  in 
the  tariff,  and  other  causes  connected  with  the  close  of 
the  war,  had  embarrassed  his  Jiffairs;  for  he  was  con- 
cerned in  mercantile  business,  and  in  the  manufacture  of 
glass ;  and  my  mother  was  left  with  a  considerable 
estate,  heavily  incumbered  by  debts.  When  these  were 
paid,  she  was  comparatively  poor,  and  we  children  had 
to  depend  somewhat  on  oui'selves.  She  sacrificed  and 
stinted  herself  as  a  mother  only  can,  to  secure  to  us  the 
best  education  she  could.  After  my  father's  death  she 
sold  the  tavern  place  and  removed  to  the  old  yellow 
house.  The  yellow  house  was  more  famous  than  the 
White  House  for  brains.  Indeed  the  neighboring  folk 
used  to  say  that  in  that  yellow  house  more  brains  were 
born  than  in  any  other  house  in  New  England.  The 
Beecher  family  was  then  '  in  the  loins'  of  I  know  not 
what  proprietor.  There  were  born  in  that  house  Simeon 
Chase,  the  eldest,  who,  being  eldest,  was  probably  caught 
early  and  put  on  the  farm.  He  lived  and  died  a  plain, 
honest,  manly  farmer.  There  was  Salmon  Chase, 
who  went  through  Dartmouth,  became  a  lawyer,  had 
a  great  repute  for  sagacity  and  integrity ;  is  much 
talked  of  even  now  by  old  people  at  Portland,  where 
he  lived  and  died  just  before  I  was  born,  whence 
the  misfortune  of  my  name.  Then  there  was  Bamch 
Chase,  also  a  graduate  of  Dartmouth,  and  also  a  lawyer 
Avell  reported  of,  who  tiourished  at  Hopkinton,  New 
Hampshire,  many  years;  and  there  he  died.  Heber 
Chase  and  Corbett  Chase  were  two  other  sons,  who  l>e- 
came  physicians,  I  think,  and  died  comparatively  young ; 
one  of  them,  as  I  seem  to  remember  having  heard,  at 
Philadelphia.  Dudley  Chase,  Senator  from  Vei-mout, 
after  having  been  four  times  Speaker  of  the  Vermont 
House  of  Representatives,  in  1813,  resigned  in  1817; 
elected  Chief-Justice  the  same  year,  and  continued  by 
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aiinual  election  till  1821  ;  again  Senator  from  1825  to 
1831 ;  and  brought  to  his  end,  after  an  honorable  career, 
at  Randolph,  Vermont,  was  another  son.  Philander 
Chase  was  youngest  and  best.  When  a  student  at  Dart- 
mouth, the  young  son  of  the  Congregational  deacon, 
poring  over  some  books  which  had  somehow  found  their 
way  into  the  college  library,  became  convinced  that  the 
Episcopal  Church  was  that  which  the  Apostles  had 
planted,  and,  prompt  to  act  on  his  convictions,  joined 
its  communion.  His  zeal  or  his  logic  wraaght  mightily 
with  the  yellow  house  folk.  They  all  became  Episco- 
palians— the  venerable  deacon,  his  beloved  wife,  and  all 
their  children,  so  far  as  I  know,  w^ithout  exception.  This 
change  must  have  been  wn'ought  about  the  beginning  of 
the  century,  for  certain  it  is  there  an  Episcopal  Church 
was  built  and  consecrated  ;  and  the  family  were  devout 
worshipers  thtt-re  when  I  was  born.  The  Bishop's  history 
you  know  from  the  Reminiscences.  He  was  earnest, 
able,  faithful,  valiant,  imperious  it  may  be  ;  confident  in 
himself,  more  confident  in  God  ;  always  saying  'Jehovah 
Jireh,  God  will  help,'  and  always  finding  himself  helped ; 
good  humored  when  not  angiy ;  always  ready  with  an 
anecdote,  always  rea^y  with  a  good  turn."  "  Chief - 
Justice  Chase's  mother  was  Jeanette  Ralston,  a  Scotch 
woman,  daughter  of  Alexander  Ralston,  Esq.  Her 
mother's  maiden  name  was  Jeanette  Ballock,  who,  in 
company  with  three  of  her  daughters  (of  whom  Mrs. 
Chase  was  one),  came  from  Scotland  in  1792,  to  join  her 
husband,  who  had  preceded  her,  and  wa«  established  in 
business  in  Boston.  He  afterwards  settled  in  Cornish, 
New  Hampshire,  and  finally  moved  to  Keene,  in  the 
same  State,  where  he  died.  In  the  same  ship  with  her 
was  James  Ballock,  her  cousin,  grandfather  of  General 
Ballock,  of  Washington,  and  her  nephew,  James  Bal- 
lock, still  living  in  Baltimore  at  an  advanced  age.  Mrs. 
Ralston  was  a  woman  of  remarkable  energy  and  force  of 
character,  and  from  her  the  Chief- Justice  inherited  many 
of  his  strong  points."     Moses  Chase  was  the  youngest 

son  of  Aquila,  and  was  born  on  the  24th  of  December, 
41 
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1663 ;  on  the  lOtli  of  November,  1684,  he  married  Ami 
Folansbee,  and  had  a  numerous  family.  One  of  his  sons, 
Daniel,  was  born  on  the  20th  of  September,  168o,  at 
Hampton ;  he  moved  to  Sutton,  and  on  the  2d  day  of 
January,  1707,  married  Sarah  March.  There  were  many 
children  born  of  this  marriage.  Samuel  being  the  eldest 
Samuel  married  Mary  Dudley,  and  their  second  son  was 
Dudley,  who  was  the  grandfather  of  the  future  Chief - 
Justice.  Samuel  died  August  12th,  1800,  at  the  age  of 
ninety-three  years ;  his  wife  was  seventy-eight  at  her 
death,  on  the  12th  of  February,  1789.* 

The  first  school  of  Salmon^  was  the  district  school- 
that  first  public  institution  of  his  country  with  which 
the  citizen  child  becomes  identified.  A  little  State  of 
itself — with  its  rules,  its  ranks,  its  parties,  strifes  and 
ambitions,,  all  engrossing  for  the  time.  There  he  learned 
the  alphabet  from  a  strip  of  birch  bark  on  which  his 
father  had  printed  it.  There  he  was  taught  to  spell  and 
read — and  there  his  emulous  spirit  pointed  him  to  the 
head  of  the  class,  where  he  generally  stood,  except  when, 
sometimes,  the  luckier  star  of  a  neighbor's  daughter  was 
in  the  ascendant.  Of  the  two  years  and  odd  months— 
almost  another  year — which  elapsed  after  his  father  s 
death,  just  before  he  went  west,  he  passed  nearly  the 
whole  of  one  winter  at  AVindsor,  Vermont,  under  the 
charge  of  Col.  Dunham,  who  had  established  a  ladies' 
school  of  great  repute  there.  The  Colonel  was  a  friend 
of  his  mother,  and  j^'oposed  to  her  to  send  his  sister 
Alice  and  himself  to  school,  which  she  accordingly  did. 
The  following  is  an  extract  from  a  letter  written  by  the 
future  Chief-Justice  to  Mr.  Trowbridge:  ''As  I  have 
told  you,   I  don't   remember  much  about  my  earliest 


*  Eleven  children  were  born  to  Ithamar  and  Jeanett<;  Cbasc,  one  of  whom 
died  in  infancy.  The  survivors  were  as  follows:  Hannah  Kalston,  bom 
December  22d,  1792;  Alexander  RalsUm.  born  April  17th,  1797;  Abigail 
Corbett,  born  May  26th,  1799;  Dudley  Ilcber,  bom  September  14th.  1801; 
.Jeanette  Logan,  born  November  8lh,1803;  Alice  Jones,  born  October  29th, 
1805;  ^^sihnon  Portknui,  born  January  13th,  1808;  Edward  Ithamar,  bom 
March  2d.  1810;  William  Frederick,  born  June  8th,  1813. 
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years.     I  have  been  told  that  one  day,  when  my  father 
and  mother  were  absent  on  a  visit  to  my  uncle  Philander, 
at  Hartford,  Connecticut,  I  came  home  from  school  com- 
plaining of  a  headache,  and  was  put  into  a  cradle  or  on 
a  couch  by  my  sister,  and  fell  into  a  heavy  sleep.     Ic  so 
happened  that  Dr.  Toucy  of  Windsor,  our  relative  and 
physician,  came  by  and  looked  in  to  see  my  sister.     Ob- 
serving n>e,  he  inquired  what  was  the  matter.     My  sister 
told  him,  and  he  examined  me  more  closely  and  pro- 
nounced me  in  great  danger  of  a  malignant  fever,  then 
epidemic.     My  sister,  greatly  alarmed,  proposed  to  send 
for  my  father,  eighty  or  a  hundred  miles  distant.     The 
doctor  thought  it  was  useless.     The  crisis  would  pass 
before  they  could  return;   he  would  stay  and  watch. 
Anxious  hours  were  those  which  followed,  and  the  issue 
seemed  very  doubtful,  but  God  spared  my  life ;  the  fever 
yielded,  and  I  was  on  the  high  road  to  recovery  when 
my  parents  came  back.     I  was  religiously  educated,  but 
not  held  under  any  very  severy  restraint.     I  was  bap- 
tized into  the  Episcopal  Church,  and,  among  my  earliest 
recollections  are  those  of  a  square  pew  on  the  south  side 
of  the  church,  about  half  way  from  the  west  to  the  east 
wall,  where,  I  think,  I  did  more  sleeping  than  anything 
else.     The  impressions  made  by  parental  teachings  on 
my  moral  nature  were  strong.     Sometin>es  I  would  in- 
fringe their  rules.     Once,  on  Sunday,  I  went  sliding 
down  hill,  with  some  boys,  on  the  dry  pine  leaves,  and 
when  I  came  home  my  father  took  me  into  a  private 
room  and  reproved  me  so  impressively  that  I  never  felt 
inclined  to  transgress  that  way  again.     It  shocked  me 
greatly  to  hear  boys  swear,  and  I  obeyed  my  mother's 
injunction  to  keep  away  from  them  as  much  as  I  could." 
Mr.  Chase  writes  thus  respecting  his  father:  "I  have 
said  nothing  yet  of  my  father.     What  his  precise  order 
was  I  do  not  know — nor,  indeed,  that  of  the  rest.     I 
think  he  may  have  been  some  eight  or  ten  years  older 
than  Dudley,  who  was  born  in  1771.     He  never  went  to 
college,  but  had  the  common  school  education  of  other 
farmers'  boys,  and  the  educational  influences  of  the  yel- 
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low  house.  As  he  grew  in  years  he  married  my  mother, 
then  a  handsome  young  woman,  daughter  of  ^^cotish 
parents,  Ralston  pare,  Ballock  mare,  herself  just  ex- 
cepted from  birth  in  Scotland,  because  her  parents  came 
over  the  very  year  she  saw  the  light — a  sort  of  heiress, 
too,  for  was  not  her  father  proprietor  of  a  gre^t  part  of 
what  is  now  the  beautiful  town  of  Keened  And  my 
father,  too,  was  held  in  good  esteem  among  his  neigh- 
bors. For  thirteen  years,  I  have  heard,  he  repres-^:itel 
his  district  in  the  council  of  New  Hampshire  under  the 
Federal  regime,  and  was  much  talked  of  for  Governor. 
He  was,  I  believe,  never  a  candidate.  Hrj  was,  however, 
a  Justice  of  the  Peace,  and  administered  equity  I  I 
have  heard  that  he  was  less  careful  of  form  than  sub- 
stance, so  much  so  that  once  when  a  couple  called  on  him 
to  be  married  at  a  rather  late  hour,  wiien  he  had  retired 
to  bed,  the  worthy  squire,  unwilling  to  disappoint  the 
young  folks,  and  equally  unwilling  to  dress  himself  and 
come  down,  married  them  from  the  window,  and  told 
the  groom  to  come  for  his  certificate  next  morning.  A 
kindly  gentleman  was  ray  father,  honest  and  faithful  ;  a 
just  magistrate  ;  a  diligent  representative ;  a  true  man. 
He  had  oxen,  and  cows,  and  sheep,  and  well  tilled  barns, 
and  a  gentle  wife,  and  loving  children.  He  ruled  his 
family  as  well,  I  think,  as  most  families  are  ruled ; 
but  I  remember  no  angry  word  or  violent  ex(*la- 
mation  from  his  lips,  nor  from  those  of  my  bless 
ed  mother."  In  speaking  of  his  father's  death  he 
says:  '^Tlie  Rev.  Mr.  Strong,  of  Northampton,  came 
up  to  preach  the  funeral  sermon.  His  brother  Masons 
paid  the  last  tributes  of  respect  and  honor.  And 
all  was  over."*  The  light  was  gone  out  from  our  home.'' 
Wonderful  accounts  of  ''The  Ohio"  reached  the  ear  of 
the  future  Chief-Justice,  and  he  read  much  of  the  State 
of  which  he  was  to  be  the  future  chief  magistrate.  He 
writes   thus:     ''At  any   rate  it   was  about   that  time 

*  "  I  am  neither  Mason  nor  anti-Mason.  3Iy  faUier  was  a  Mason,  and  I 
always  supposed  the  order  did  a  great  deal  of  good  in  their  way.  1  never 
studied  the  subject."— /.<:rfcr  fe?  i&?©.  Mr.  Blanchard,  Not.  ISth,  1868. 
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that  my  mother  received  a  letter  from  my  uncle,  the 
Bishop  offering  to  take  charge  of  me,  and  my  mother 
accepted  the  offer,  and  early  in  April  I  started,  with  my 
brother,  Alexander,  who  was  going  west  with  the  expec- 
tation of  joining  Gen.  Car's  expedition,  in  company  with 
Mr.  Schoolcraft,  who  afterwards  became  so  famous.  For 
several  months— at  least  weeks — before  going,  I  knew 
that  my  uncle  had  proposed  to  take  me,  and  that  I  was 
to  go  to  him  in  Ohio.  I  tried  to  find  out  where  I  was 
going,  and  got  some  queer  information.  'The  Ohio,'  as 
the  country  was  called,  was  a  great  way  off — it  was  very 
fertile — cucumbers  grew  on  trees — there  were  wonderful 
springs  whose  waters  were  like  New  England  rum — deer 
and  wolves  were  plenty — people  few.  A  copy  of  Morse's 
Gazetteer  gave  me  somewhat  better  but  still  scanty  infor- 
mation. •  At  last  the  day  arrived,  and  we  were  off. 
Almost  the  whole  journey  to  Buffalo  is  now  a  blank  in 
my  memory.  We  must  have  started — my  brother  and  I 
— in  the  spring — ^probably  early  in  April.  My  impres- 
sion is  that  we  crossed  the  Green  Mountains  on  a  rainy 
or  very  misty  day.  I  have  a  faint  recollection  of  passing 
throuirh  clouds.  The  condition  of  the  atmosphere  was 
peculiar.  Electricity  seemed  to  saturate  our  clothes  and 
buffalo  robes.  They  sparkled  under  friction,  something 
like  a  cat's  bac^k  in  the  dark.  Our  road  went  through 
Bennington  to  Albany  ;  and  we  traveled  by  stage." 
Chase  spent  a  little  more  than  two  years  at  Worthington  ; 
from  June,  1820,  to  the  last  of  the  year  1822,  he  went  to 
school  pretty  regularly,  and  out  of  school  hours,  did 
such  work  as  a  boy  of  his  age  could  do.  About  this 
time  he  read  in  a  newspaper  that  carpenters  were  wanted, 
and  could  command  good  wages,  at  Pensacola,  and  he 
seriously  contemplated  learning  the  carpenter's  trade, 
and  going  there.  Tlin  future  Governor  and  Chief- Justice, 
would  no  doubt  have  made  a  good  carpenter ;  but  the 
man  who  just  missed  being  President  of  th^  United 
States  would,  in  all  probability,  have  died  of  yellow 
fever.  About  this  time  Bishop  Chase  removed  his  family 
'  to  Cincinnati,  taking    his  nephew  with  him  ;   shortly 
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after  Chase  entered. Cincinnati  College  as  a  freshman, 
the  requirements  of  scholarship  was  not  very  exacting, 
and  after  some  preliminary  study,  he  was  advanced  to 
the  sophomore  class.     He  made  little  progress,  worth 
calling  such  in  his  studies  ;  and  remained  in  Cincinnati 
not  quite  one  year.     Speaking  of  his  journey  home,  he 
says,  ''My  scanty  purse  did  not  contain  enough  to  pay 
stage  fares.     I  thought  little  of  that  however.     I  started 
off  with  a  brave  heart."     The  year  of  his  return,  he 
entered  Dartmouth  College  as  a  junior.    He  says,  "Then 
came  the  day  I  was  to  go  to  Hanover  to  present  myself 
for  examination  for  admission  as  junior.     I  went  and 
found  the  professors  niuch  engaged.     I  was  sent  from 
one  to  another,  questioned  a  little — luckily  for  me  with 
no  great  severity — and  was  Emitted.     One  of  the  ques- 
tions by  the  learned  professor  of  mathematics  amtised 
me.     He  undertook  to  fathom  my  geographical  attain- 
ments, and  asked:  'Where  do  the  Hottentots  live  i'    I 
was  tempted  to  answer,  'In  Hanover,'  but  prudence  re- 
strained me."     During  the  winter  he  taught  a  New  Eng- 
land district  school,  at  Reading.     Chase  was  not  ambi- 
tious of  college  rank,  and  did  not  study  to  attain  it,  yet 
the  distinguished  part  he  took  in  the  comniencenient 
exercises,  give  ample  evidence  of  his  high  scholastic  at- 
tainments.    After  he  left  college,  he  determined  to  go  to 
AVashington,  prompted  no  doubt  l)y  the  fact   that  his 
uncle,  the   \'erniont  senator,  might  be  of  assistance  to 
liini ;  it  was  his  purpose  to  open  a  school,  teach  for  a 
time,  and  then  study  a  profession.     In  February,  1^27, 
Chase  opened  a  school  for  boys  in  Washington,   and 
taught  about  three  years.     Among  his  scholars  were  the 
sons  of  many  leading  men  of  the  time—  of  Clay,  Wirt, 
Southard,  Gen.  Barnard.     There  was  one  lad  whom  he 
regarded  as  the  most  pi'omising  in  the  school ;  he  became 
after  leaving  school  a  clerk  in  one  of  the  departments; 
and  Chase  found  him  when  he  became  Secretarv  of  the 
Treasury,  still  a  clerk  there.     What  better  proof  could 
we  have,  that  a  brilliant  man  may  simply  waste  himself, 
who  accepts  a  clerkship  in  a  public  office  :  he  cannot 
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hope  to  rise,  his  salary  is  about  sufficient  for  his  wants, 
he  loses  ambition,  and  whatever  he  might  have  become, 
he  remains  a  hack  clerk. 

The  following  extract  is  taken  from  Chase's  diary,  it 
shows  hi^  admirable  discriptive  powei's.  What  could  be 
liner  than  this  bit  of  pen-painting,  we  seem  to  see  the 
fire,  with  the  raging  flames,  and  the  active  and  cautious, 
yet  bold,  men  contending  with  it :  ''The  next  evening  as 
I  was  going  home  late,*  I  observed  a  bright  red-colored 
light  upon  the  southern  sky,  which  soon  showed  me  that 
there  must  be  a  prodigious  conflagration  in  that  quarter 
of  the  city.  Everything  was  perfectly  still.  No  alaim 
was  heard  in  the  streets,  and  scarcely  a  soul  was  stirring. 
The  alarm,  as  I  found  afterwards,  had  been  already 
given,  and  the  people  had  assembled  in  great  numbers  at 
the  scene  of  action.  Curious  to  witness  the  spectacle,  I 
bent  my  steps  in  the  direction  of  the  light.  I  soon  found 
that  the  flre  was  more  distant  than  I  anticipated,  but, 
unwilling  to  return  until  I  had  accomplished  my  object, 
I  still  held  on,  and  my  jDerseverance  was  fully  rewarded. 
A  large  sugar  refining  establishment  was  in  flames. 
Large  quantities  of  combustible  liquids  were  stowed 
away  in  the  edifice,  which,  as  fast  as  the  devouring  ele- 
ment reached  them,  flashed  into  fearful  eff'ulgence. 
Thousands  were  gazing  on  the  sight.  Young  children, 
old  men,  even  women,  were  out.  The  engines  sent  upon 
the  burning  pile  rivers  of  water,  but  it  was  turned  to 
vapor,  and  supplied  aliment  to  the  flame.  One  side  of 
the  building  now  fell  in,  'with  a  tremendous  crash,  and 
the  fiery  element  leaped  madly  as  if  triumphing  in  its 
fall.  Hundreds  were  seen  in  the  lurid  light  moving  upon 
the  roofs  of  the  adjacent  buildings,  pouring  water,  spread- 
ing blankets,  and  using  every  i)recaution  to  save  them. 
Unly  one  building  was  consumed,  besides  that  in  which 
the  fire  originally  commenced.'' 

Upon  being  requested  to  contribute  something  to  a 


*  The  fire  occurred  in  Baltimore,  on  the  evening  of  December  27, 1829. 
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young  hidies'  treasury  of  friendships  oflferings,  Cbase 
wrote  the  following : 

"  Fain  would  I  bind  my  memory  to  all 
The  glorious  things  of  heaven,  the  beautiful 
Creations  of  the  earth,  and  teach  the  breeze 
To  whisixjr  of  my  name,  that  I  might  be 
The  absent  unforgotten." 

The  following  extracts  admirably  t-how  Chase's  char- 
acter: ''My  birthday*  —  and  I  have  no  guardian,  save 
Him  whose  wards  we  are  through  life.  I  am  twenty-one. 
'  To-morrow  and  to-morrow  and  to-moiTOw  creeps  in  this 
petty  pace,  from  day  to  day,'  yet  at  length  the  most 
distant  imaginal)le  point  of  time  will  be  reached.  How 
precious  a  treasure  is  time,  and  how  have  I  lavishly 
squandered  it !  Oh  !  that  I  could  recall  some  of  it  from 
the  abyss !  Vain  is  the  wish.  Time  lost  c^n  never  be 
recalled  or  redeemed.  Yet  even  now  there  is  time,  if  I 
will  resolve  and  act,  to  do  much.  Knowledge  may  yet 
be  gained,  and  golden  reputation.  I  may  yet  etijoy  the 
consciousnefis  of  Jiavmg  It  red ^  vpt  in  vain.  Fhdnre 
scenes  of  trivmph  may  yet  be  mine.  Let  me  awaken 
then,  to  a  just  sense  of  my  great  deficiencies.  Let  me 
struggle  earnestly  for  the  prize  of  well  doing  and  leave 
the  event  to  the  great  Arbiter  of  all  Destinies/' 

''Among:  the  most  p()i)ular  of  the  preachers  at  Wash- 
ington is  Mr.  Campbell.  In  the  pulpit  he  has  a  mild  and 
subdued  expression,  which  insensibly  prepossesses  the 
hearer  in  his  favor.  This  favorable  impression,  however, 
is  usually  neutralized  when  he  begins  to  speak.  The 
tones  of  his  voire  are  not  agreeable  to  the  unused  ear, 
and  the  variety  of  intonation  excites  a  suspicion  of  affec- 
tation. After  a  while,  liowever,  you  forget  all  this,  and 
then  his  n;raceful  and  enii)hatic  elocution  never  fails  of 
its  full  effect.  I  never  knew  a  pulpit  orator  whose  action 
was  so  fullv  free  from  fault.  He  knows  well  how  to  im- 
part  to  every  jesrure  a  meaning  not  less  obvious  and 
affecting  than  that  conveyed  in  spoken  language.  He  is 
not  eloquent — at  least,  not  eloquent  in  the  truest  sense 
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of  that  word.  But  he  is  a  perfect  master  of  rhetoric, 
and  a  very  few  people  know  the  difference.  Profound 
thought,  clothed  in  language  which  has  a  meaning  of 
association,  if  I  may  so  speak,  deeper  than  the  import  of 
its  letter,  is  essential  to  an  eloquent  man ;  and  this  Mr. 
Campbell  has  not.  High  reaching  imagination  and 
copious  expression  are  his  gifts,  and  upon  a  skillful 
management  of  them  his  reputation  is  built."* 

"I  went  with  the  Rev.  Mr.  Johns  to  a  dilapidated 
building  about  four  miles  from  the  city,  which*goes  by 
the  name  of  Rock  Creek  Church.  As  we  went  out  the 
clouds  accumulated  in  heavy  masses  over  our  heads,  and 
rolled  heavily  but  rapidly  along.  I  felt  that  secret  and 
sublime  sensation  which,  I  suppose,  everybody  is  im- 
prf'ssed  with  at  such  moments — a  feeling  (I)  of  deep 
reverential  awe,  as  if  in  the  immediate  presence  of  awful 
omnipotence.  Drops  of  rain  had  began  to  fall  when  we 
arrived  at  church.  It  was  a  very  old  building,  having 
stood  there  since  the  earliest  settlement  of  the  district. 
It  was  never  completed.  The  walls  stood  in  their  naked- 
ness. The  roof  was  unconcealed  by  a  ceiling.  Bare 
rafters  stretched  their  enormous  length  from  side  to  side. 
It  was  almost  an  uncomfortable  sensation  to  look  up  and 
see  them  impending  over  you.  The  congregation,  as 
might  be  expected  in  such  a  place,  was  very  small.  At 
length  the  clergyman  begjm,  'The  Lord  is  in  his  holy 
temple,  let  all  the  earth  keep  silence  before  him,'  and  the 
old  fabric  gave  back  the  echoed  words  as  if  conscious 
that  even  that  rude  place  might  be  a  fitting  temple  for 
the  Most  High,  if  humble  hearts  and  contrite  spirits  were 
met  to  worship  there.  The  service  proceeded,  but  soon 
the  rain  fell  in  torrents,  and  the  '  thunder  mingled  its 
dread  tones  with  the  rush  of  winds  and  the  fall  of  waters.' 
The  tones  of  the  preacher's  voice  were  lost  in  the  ele- 
mental roar,  and  he  was  compeled  to  dismiss  the  congre- 
gation. They  formed  themselves  in  groups  around  the 
building  and  awaited  the  abating  of  the  storm.     Night 

♦  Written  January  1st,  1829. 


660  LIVES   OF  THE  CHIEF- JUSTICES. 

was  approaching  when  the  rain  partially  ceased,  and  we 
all  seized  the  opportunity  that  offered  to  return  to  the 
city,  where,  however,  we  did  not  arrive  before  the  storm 
raged  anew.  Yet  we  kept  on  through  the  midst  of  it, 
and  in  a  short  time,  thoroughly  wet  and  weary,  we 
reached  home.  I  have  witnessed,  this  evening,*  a  scene 
unlike  anything  I  have  ever  imagined  or  heard  of. 
There  being  no  service  at  the  other  churches  on  account 
of  the  weather,  I  attended  the  Methodist  chapel  I  was 
prepared,  in  a  degree,  for  the  sermon  by  the  prayer.  It 
was  highly  ligurative,  and  impassioned  and  earnest. 
The  congregation  were  much  excited,  and  united  audibly 
with  the  minister.  Their  utterances,  however,  were  not 
articulate  language,  but  consisted  of  exclamations  and 
groans,  and,  at  length,  shouts  of  triumph.  V\  hen  the 
sermon  commenced,  my  attention  was  iiresistably  drawn 
to  the  preacher.  He  began  in  a  low  tone  of  voice,  and 
proceeded,  for  some  time,  in  a  simple  didactic  strain. 
By  degrees,  however,  he  became  more  and  more  ani- 
mated, until  at  length  he  forgot  everything  around  him, 
and  gave  free  utterance  to  his  crowding  thoughts.  '  What 
a  ])ara(loxical  creed/  said  lie,  'do  these  Christians  re- 
ceive, say  the  i)Hoj)le  of  the  world/  'Cfod  in  him,  and 
he  in  God;  how  can.  that  be  T  Mn  yonder  bhicksmith 
sliop  YOU  see  tlie  iron  in  tli(*  lire,  and  the  fire  in  the  iron, 
and  the  more  rlie  lire  is  infused  into  it,  the  more  nearly 
does  it  assimilate  itself  to  the  nature  of  that  element.  If 
this  can  be  in  material  things,  why  not  in  spiritual  T 
Much  similar  illustration  was  used  throughout  the  ser- 
mon. He  described  the  nature  of  the  Christian  hope, 
and  described  the  evidence  of  acceptance  with  (iod.  The 
internal  peact\  which  constitutt^s  much  of  this  evidence, 
might,  indeed,  he  said,  be  sometime  marred  by  an  un- 
happy physical  constitution.  'The  si)irit  of  the  believer 
may  be  de])ressed.  He  may  faint  in  his  march  Zionward  ; 
and  the  tempter  may  thus  obtain  power  over  him  ;  and 


♦  The  date  of  the  entry  is  February  21st,  1S30,  jiist  before  Chase's  removal 
to  the  Ciueiunati  valley. 
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his  hope  of  glory  may  be  obscured ;  and  he  may  hang 
his  harp  upon  the  willows  and  sing  no  more  the  song  of 
Zion ;  but  in  a  little  while  the  clouds  will  break  away, 
and  the  light  of  God's  countenance  will  shine  upon  him, 
and  he  will  take  down  his  harp  from  the  willows,  and 
tune  it  to  a  sweeter  strain,  and  strike  the  notes  with  a 
bolder  hand,  till  every  chord  resounds,  Glory  to  God.' 
He  spoke  of  the  delusive  phantoms  of  pleasure  which 
mock  the  pursuits  of  the  ungodly.  He  dwelt  upon  the 
divine  declaration,  'There  is  no  peace  to  the  wicked.' 
He  described  the  transition  from  this  state  to  the  peace 
of  God.  'At  length,'  he  said,  'the  angel  of  deliverance 
approaches,  and  the  prison  walls  are  shaken,  and  the 
fetters  fall  oflf,  and  the  soul  emerges  from  its  bondage 
into  glorious  liberty.  I  tell  you  a  new  song  is  put  into 
his  njoath,  and  he  shall  sing  it  forever.'  I  am  conscious 
that  I  have  but  feebly  imitated  his  language.  It  was 
plain ;  plainer  than  that  I  have  attributed  to  him,  but 
more  expressive.  Theie  was,  besides,  a  suddenness  of 
transition  fiom  daikness  to  light,  and  from  deep  horror 
to  lofty  rapture,  and  a  manner  of  delivery  and  a  peculi- 
arity of  intonation  which  must  be  seen  and  heard  to  be 
understood.  The  whole  was  intended  for  present  effect. 
And  that  end  was  answered.  I  never  conceived  it  pos- 
sible that  declamation  could  so  effect  even  so  ignorant 
an  audience.  Some  shouted  aloud  in  anticipation  of 
heaven.  Some  shriekeil  in  dread  of  hell.  Sobs  and 
groans  resounded  through  the  house,  mimcled  with  the 
loud  gratulations  and  thanksgivings  of  those  who  appro- 
priated to  themselves  the  rich  promises  of  the  preacher. 
Some  started  wildly  from  their  seats  as  if  to  rush  to  joy 
or  escape  frpni  woe,  while  many  jzazed  with  an  earnest- 
ness of  astonishment  which  demonstrated  that  such  a 
scene  was  not  common  even  in  a  Methodist  meeting.'' 

The  following  graphic  description  i)roves  that  Cluise 
took  a  lively  interest  in  the  material  things  of  his  day : 
"I  went  out  to-day  to  see  the  finished  portion  of  the 
Baltimore  and  Ohio  Railroad.  Only  two  miles  have  been 
as  yet  completed ;  but  this  distance  suffices  for  e^peri- 
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ments.  The  cars  are  very  long,  and  about  as  wide  as 
ordinary  road  wagons — containing,  without  inconven- 
ience, from  twenty  to  thirty  people.  They  weigh,  as  I 
was  informed,  about  fifteen  hundred  pounds  a  piece. 
Yet  I  could  •  set  one  of  them  in  motion  and  draw  it 
along  with  my  little  finger.  Friction  is  reduced  to 
almost  nothing.  I  saw  a  horse  draw  a  loaded  car  at 
the  rate  of  ten  miles  an  hour,  and  apparently  with  ease. 
A  small  car,  maned  with  a  single  sailor,  was  rigged  with 
a  mast  and  sails.  He  admitted  two  or  three  passengers, 
and  the  little  vehicle  shot  off  before  the  wind,  to  the 
great  amazement  and  delight  of  the  surrounding  specta- 
tors. The  railroad  must  be  compjeted.  It  is  a  project 
of  too  great  consequence  to  the  country  to  be  suffered  to 
remain  unexecuted.  Many  find  fault  with  the  proceed- 
ings of  the  directors,  and  accuse  them  of  a  needless  waste 
of  the  funds  of  the  company.  I  am  not  able  to  judge  of 
the  justice  of  this  imputation,  but  am  willing  to  pre- 
sume it  to  be  without  foundation.  I  know  how  easy  it 
is  to  discover  imperfections,  and  I  know  how  impossible 
it  is  to  be  perfect.  Mr.  Niles,  who  is  a  man  of  great 
practical  intelligence,  and  generally  fair  and  impartial, 
speaks  well  of  tliem,  saying  that  the  concern  could  not 
be  placed  in  abler  or  better  hands.  The  board  of  direc- 
tors is  composed  of  an  unusual  number  of  deeply-think- 
ing, closely-calculating,  and  indefatigably-industrious 
gentlemen.  /  am  iDlUiiuj  to  tmst  his  judgment.  The 
road  is  of  incalculable  importance.  It  removes  the  Alle- 
ghanies.  Annihilates  them  as  an  obstical  to  the  inter- 
course between  the  east  and  the  west,  while  it  leaves 
them  still  to  answer  the  great  ends  for  which  Providen(*e 
destined  them.  It  makes  Cincinnati  and  Baltimore 
neighboring  cities,  and  renders  every  kind  of  communi- 
cation between  them  as  easv  as  it  is  now  between  Balti- 
more  and  New  York.  It  will  open  to  the  west  a  market 
for  their  ju-oduce,  and  facilitate  the  introduction  of  the 
manufactures  of  the  east.  But  it  is  useless  to  attempt 
an  enumeration  of  the  benefits  to  be  derived  from  the 
completion  of  this  great  work.     Time  alone  can  make 
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out  the  catalogue,  and  time,  I  am  sure,  will  make  out  a 
larger  and  more  splendid  list  than  its  most  sanguine  ad- 
vocates now  anticipate."  Chase  now  began  the  serious 
work  of  reading  law  for  admission  to  the  bar ;  he  had 
Wirt  for  a  legal  teacher,  un  December  14th,  1829,  he 
was  examined  for  admission  to  practice,  and  was  admit- 
ted. With  him  were  examined  live  others  ;  two  besides 
himself  were  admitted,  two  deferred,  and  one  was  re- 
jected. Chase  writes  in  his  diary  :^  "Sofam  now  an 
attorney-at-law.  I  have  a  profession.  Let  me  not  dis- 
honor it."*'  Chase  had  admirable  advantages  while  in 
Washington,  he  could  hear  the  ablest  men  in  the  country, 
and  he  availed  himself  of  them.  He  thus  writes  concern- 
ing Mr.  Webster:  ''I  heard  Mr.  v\  ebster  to-day  for  the 
first  time  in  the  Supreme  Court.  It  was  a  cause  origin- 
ally unimportant ;  but  time  and  the  progress  of  improve-^ 
ment  had  greatly  augmented  the  value  of  the  pioperty 
in  controversy.  Years  ago  the  land  was  a  waste,  unin- 
habited and  unimproved.  A  few  dollars  bought  it  and 
were  applied  to  the  payments  of  the  debts  of  an  intes- 
tate. Recently  the  heirs  have  discovered  a  Haw  in  the 
chain  of  title,  and  have  claimed*  the  land.  It  is  now 
covered  by  factories  and  dwellings,  and  exhibits  the 
busy  scenes  of  a  prosperous  manufacturing  town.  Mr. 
Webster  argued  the  cause  for  the  heirs,  and  with 
great  power.  He  states  his  case  with  great  clearness, 
and  draws  his  inferences  with  exceeding  sagacity.  His 
language  is  rich  and  copious  ;  his  manner  dignified  and 
impressive  ;  his  voice  deep  and  sonorous  ;  and  his  senti- 
ments high  and  often  sublime.  He  argues  generally 
from  general  principles,  seldom  descending  into  minute 
analysis  where  intricacy  is  apt  to  embarrass  and  analogy 
to  mislead.  He  is  remarkable  for  strength  rather  than 
dexterity,  and  would  easier  rend  an  oak  than  untie  a 
knot.  If  I  could  carry  my  faith  in  the  possibility  of  all 
things  to  labor,  so  far  as  to  suppose  that  any  degree  of 
industry  would  enable  me  to  reach  his  height,  how  day 

♦  March  6th,  1829. 


654  LIVES   OF  THE  CHIEF- JUSTICES. 

and  night  would  testify  to  my  toils."  In  the  spring  of 
1831,  Chase  wrote  an  admirable  lecture-essay  upon  the 
''Life  and  Character  of  Henry  Brougham."  It  was 
first 'delivered  as  a  lyceum  lecture  at  Cincinnati,  and  was 
then  published  in  the  North  American  Review  in  July, 
1831.*  It  contains  the  following  paragraphs,  and  shows 
Chase  to  have  been,  even  at  twenty-three,  in  favor  of  law 
reform. 

"The  common  law  of  England,  originating  in  a  bar- 
barous age,  in  a  stat^  of  society  when  commerce  and 
manufactures  were  unknown,  and  men  were  divided 
into  dispised  tillers  of  the  ground  and  fierce  wielders  of 
the  sword,  is  not,  and  could  not  be,  expected  to  be 
adapted  to  the  exigencies  of  a  civilized,  manufacturing, 
and  commercial  community.  As  at  present  adminis- 
tered, the  common  law  may  almost  be  said  to  be  a  com- 
mon nuisance.  True,  many  additions  and  alterations 
have  been  made  in  the  process  of  time.  It  is  quite  a 
diflfei^ent  thing  from  what  it  was  ;  but  it  can  hardly  be 
said  to  be  a  better  thing.  It  is  now  an  immense  patch- 
work ;  the  parts  have  been  collected  from  a  great  variety 
of  codes,  fitted  to  a  great  variety  of  times  and  circum- 
stances. Some  of  it  is  Danish,  some  Sax(m,  some  Nor- 
man, and  some  Roman.  Some  of  it  is  ancient,  and  some 
of  it  is  modern.  It  is  like  a  coat  made  of  old  cloth  and 
new  cloth,  with  sleeves  for  a  baby,  skirt  for  a  boy,  and 
a  body  for  a  man.  It  is  like  a  coat,  in  another  respect, 
too :  it  is  found  to  fit  nobody.  The  administration  of 
the  law  is  more  wretchedly  defective  than  the  law  itself. 
Justice  is  sold  at  an  enormous  price.  The  witty  saying 
of  Hdrne  Tooke,  is  too  true.  To  one  who  said,  *the 
Courts  are  open,'  he  replied:  'Aye,  like  the  London 
Tavein — to  all  who  can  pay  the  bill  I '  So  high  are 
these  bills,  so  great  is  the  expense  of  legal  proceedings, 
that  it  is  frequently  better  to  pocket  an  injury  quietly 
and  say  nothing  about  it,  than  to  attempt  to  obtain  re- 
dress at  law.     If  any  one  in  England  have  a  hundred 

*  Vol.  33,  p.  227. 
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dollars  owing  to  him,  and  his  debtor  refuses  to  pay,  it  is 
cheaper  to  let  it  go  than  to  sue  for  it.  If  any  one  have 
paid  a  hundred  dollars  and  taken  ia  receipt,  and  the  man 
who  has  been  paid  demand  a  second  payment,  it  is 
cheaper  to  pay  the  money  over  again,  than  to  go  to  law 
and  defend  the  suit  successfully.  So  that  it  was  not 
fancy,  but  sober  truth,  that  guided  Dean  Swift's  pen, 
when  he  represented  the  father  of  the  famous  Gulliver 
as  rained  by  gaining  a  Chancery  suit,  wit7i  costs.  To 
put  the  matter  more  plainly  before  our  readers,  we  will 
narrate  the  leading  circumstances  of  one  case  in  which 
Mr.  Brougham  was  himself  employed,  and  of  which  a 
meager  account  may  be  found  in  Mr.  Starkie's  very  val- 
uable book  on  evidence.  We  shall  use  nearly  the  lan- 
guage of  Mr.  Brougham's  speech  on  the  Reform  of  the 
Law,  in  which  we  iind  a  more  detailed  statement  of  the 
transaction.  The  case  was  in  the  Court  of  Exchequer, 
and  Mr.  Brougham  was  counsel  for  the  defendant.  It 
became  his  duty  to  examine  a  witness  for  the  Crown, 
who  exhibited  strong  indications  of  perjury ;  but  the 
verdict  went  against  him,  notwithstanding.  On  a  new 
trial,  however,  the  suspicion  of  perjury,  before  enter- 
tained, was  turned  into  certainty,  and  the  defendant 
was  acquitted.  A  prosecution  for  perjury  was  insti- 
tuted against  that  witness,  and  seventeen  others  con- 
nected with  him.  Eighteen  indictments  were  found,  and 
the  Crown  removed  the  whole  into  the  King's  Bench. 
The  Attorney-Greneral  conducted  the  prosecution.  On 
the  iirst  indictment,  Meade,  the  perjured  witness  already 
mentioned,  was  clearly  convicted.  The  othfer  seventeen 
were  then  to  have  been  tried,  but  the  Crown  had  made 
them  all  special  jury  crises,  and,  of  course,  there  was  not 
a  sufficient  number  of  jurors  present.  A  warrant  was 
prayed,  as  is  usual,  we  believe,  in  such  cases,  that  the 
jury  box  should  be  filled  from  the  bystanders  ;  but  the 
Crown  refused  the  wari'ant.  Thus  an  expense  of  nearly 
fifty  thousand  dollars  was  incurred,  and  a  hundred  wit- 
nesses were  brought  from  a  great  distance,  to  London, 
all  for  nothing,  except  after  the  vexation,  and  trouble, 
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and  delay  he  had  endured,  to  work  the  ruin  of  the  prose- 
cutor, who  had,  at  first,  been  harassed  on  the  testimony 
of  the  perjured  witnesses.  Thesb  poor  fanners  had  no 
more  money  to  spend  in  hiw  ;  all  the  other  prosecutions 
were  dropped.  Even  the  wretch  who  had  been  con- 
victed, obtained  a  rule  for  a  new  trial ;  but  funds  were 
wanting  to  meet  him  again,  and  he,  too,  escaped,  so  that 
public  justice  was  utterly  frustrated,  as  well  as  the  most 
grievous  wrong  inflicted  on  individuals  Nor  did  it  end 
here.  The  poor  farmer  was  fated  to  lose  his  life  by  the 
transaction.  He  lived  in  the  same  village  with  Meade, 
the  false  witness ;  and,  one  evening,  in  consequence,  as 
was  alleged,  of  some  song  sung  by  him  in  the  sti-eets, 
this  man,  Meade,  seized  a  gun  and  sh()t  him  dead  on  the 
spot.  He  was  acquitted  of  murder,  on  the  ground  of 
provocation,  but  found  guilty  of  manslaughter,  and  sen- 
tenced to  an  imprisonment  of  two  years.  A  case  of  more 
complicated  and  enormous  hardship,  one  frqugnt  with 
more  cruel  injustice  to  the  parties,  can  scarcely  be  imag- 
ined to  have  occured  in  any  country.  Nor  was  this  a 
very  uncoiiinioii  case.  We  have  not  sought  through 
many  volumes  to  lind  it.  Such  cases  occur  frequently. 
The  Courts  are  familiar  with  them.  The  reports  are  full 
of  them.  They  have  almost  ceased  to  be  shocking  to 
the  administrators  of  the  law.  'So  anxious' — we  quote 
from  Blackstone,  byway  of  commentary — *so  anxious 
is  tlie  law  of  England  to  maintain  and  restore  to  every 
individual  the  enjoyment  of  his  civil  rights,  without  in- 
trenching upon  those  of  any  other  individual  in  the 
nation  ;  so  parentally  solicitious  is  our  whole  Jegiil  con- 
stitution to  i)resume  that  spirit  of  equal  liberty,  which 
is  the  singular  felicity  of  the  British  nation  I  Strange 
that  Mr.  Brougham  should  desire  to  interfere  with  such 
striking  manifestations  of  parental  solicitude.  Strange 
that  the  i)eople  of  England  should  desire  to  rid  them- 
selves of  the  guardianship,  and  tender  care,  of  so  kind 
a  parent !  Yet,  strange  though  it  be,  it  is  not  the  less 
true.  The  people  and  their  great  advocate,  influenced, 
doubtless,  by  some   singular  obliquity  of  moi*al  vision. 
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thought  they  saw  great  and  grievous  defects  and  vices 
in  that  system,  which,  to  the  clt^arer  eye  of  Sir  William 
Blackstone,  seemed  so  perfect  and^so  goodly.  And  Mr. 
Brougham  set  himself  strenuously  to  the  work  of  re- 
form. He  began  by  a  speech  in  the  House  of  Com- 
mons, the  report  of  which  hlls  one  hundred  and  thirty- 
nine  closely  printed  pages.  It  is,  perhaps,  saying  not 
too  much  of  this  speech,  to  affirm  that  there  is  not 
one,  either  ancient  or  modern,  that  contains  a  greater 
amount  of  information  all  bearing,  with  admirable 
adaptedness  and  resistless  effect,  upon  the  very  question 
under  consideration.  In  this  speech,  he  .brought  before 
the  house  the  whole  condition  of  tbe  common  law.  No 
nook  of  the  immense  field  had  escaped  his  observation. 
He  went  into  every  dark  corner  and  hidden  recess,  as 
into  familiar  and  frequented  haunts.  And  to  this  great 
knowledge  of  what  the  law  was,  he  added  a  clear  and 
sound  understanding  of  what  the  law  should  be.  While 
he  pointed  to  the  evil,  he  did  not  omit  to  indicate  the 
remedy.  All  that  he  said  was  said  with  so  much  dis- 
tinctness and  simplicity  that  no  idea  could  be  misunder- 
stood; yet  with  such  force  and  energy,  that  no  mind 
could  remain  unimpressed.  He  concluded  with  his  cele- 
brated motion  for  the  reform  of  the  law  :  '  That  an  hum- 
ble address  be  presented  to  his  Majesty,  praying  that  he 
will  be  graciously  pleased  to  issue  a  commission  for  in- 
quiring into  the  defects  occasioned  by  time  or  otherwise, 
in  the  laws  of  this  realm,  and  into  the  measures  neces- 
sary for  reforming  the  same.'  He  afterwards,  for  the 
sake  of  conciliation,  made  this  motion  less  broad,  by 
substituting,  the  administration  of  justice  in  the  Superior 
Courts,  and  the  law  of  real  property,  as  objects  of  inquiry, 
instead  of  the  laws  of  the  realm  generally.  Thus  modi- 
fied, the  motion  was  carried  unanimously.  Two  commis- 
sions were  issued  by  the  Crown,  and  the  reports  of  the 
commissioners  have  been  elaborate  and  valuable.  There 
is  a  spirit  now  awake  upon  the  subject  that  will  not 
slumber  again,  until,  instead  of  the  present  cumbrous 

and  unintelligible  system  of  law  and  courts,  like  that  far- 
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famed  labyrinth,  into  which  if  a  man  once  entered  he 
never  found  his  way  oat  again,  England  shall  have  a 
simple  and  intelligible  code  of  laws,  and  a  cheap  and 
prompt  administration  of  justice.  Mr.  Brougham  has 
already  done  much.  He  well  understood  what  was  to  be 
done,  and  how  it  was  to  be  done ;  and  he  went  to  work 
cautiously,  as  a  man  should,  who  is  dealing  with  the 
veins  and  arteries  of  the  social  system.  Last  June,  he 
brought  before  the  house  the  result  of  his  labors.  His 
bill  proi)oses  to  divide  England  into  judicial  districts  of 
a  convenient  size.  He  would  have  only  one  judge,  who 
should  have  power  to  try  and  determine,  with  the  aid  of 
a  jury,  all  causes  of  a  certain  importance.  If  the  parties 
desire  it,  the  judge  may  hear  and  determine  the  cause 
without  a  jury.  When  required,  the  judge  must  also 
act  as  an  arbitrator,  and  his  award  will  have  the  force  of 
a  judgment.  But  the  most  remarkable  feature  of  the 
plan  is  this :  Any  party  may  cite  another  against  whom 
he  has  any  claim  or  complaint,  before  the  judge.  When 
there,  they  are  to  state  their  case  in  their  own  way,  with- 
out any  lawyer ;  and  the  judge,  having  heard  them  both, 
is  to  give  them  his  advice  like  a  friend.  If  they  agree  to 
abide  by  it,  this  advice  acquires  the  force  of  a  regular 
adjudication.  This  part  of  the  plan  seems  admirable  in 
theory,  and  has  worked  well  wherever  it  has  been  re- 
duced to  practice.  We  see  no  reason  why  such  a  plan 
might  not  be  introduced  into  the  Courts  of  this  country 
with  advantage.  While  we  have  great  and  just  cause  of 
grateful  triumph  that  so  much  of  the  absurdity  and  evil, 
pointed  out  by  Mr.  Brougham  in  the  system  of  English 
law,  has  been  purged  from  our  jurisprudence,  we  have 
also  reason  to  be  ashamed  that  so  much  remains.  Our 
modes  of  distributing  justice,  especially,  are  far  from 
perfect.  And  we  may  hope  that  it  is  not  presumptuous 
to  imagine,  nor  an  unpardonable  irreverence  of  antiq- 
uity to  suggest,  that  the  present  generation  may  improve 
what  a  fonner  generation  has  left  susseptible  of  imj^rove- 
nient.  If  our  laws  and  Courts  should  be  so  improved 
that  justice  could  no  longer  be  represented,  and  truly 
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represented,  as  limping  tardily  along  after  a  nimble 
rogue,  and  only  catching  him,  if  she  catch  him  at  all, 
when  he  can  get  no  further,  in  the  last  Court  of  appel- 
late jurisdiction,  we  may  hopQ,  also,  that  no  lawyer 
would  be  found  weeping  in  secret  over  shrunk  fees  and 
a  lean  docket.  It  is  well  said,  that '  history  is  philosophy 
teaching  by  example.'  But  history  seldom  condescends 
to  the  teaching  of  individuals ;  and  when  she  does,  she 
instructs  us  rather  in  the  acts  of  war  than  in  the  works 
of  peace ;  noticing  briefly  and  withal  somewhat  supercil- 
iously, the  noblest  designs  and  labors  of  philanthropy, 
and  even  the  most  glorious  civil  triumphs,  while  she  re- 
cords, with  all  the  blazoning  of  the  most  gorgeous  de- 
scription, the  achievements  of  military  powers,  or  details 
with  scrupulous  minuteness  the  intrigues  of  courts. 
Thus  the  examples  furnished  by  history  are  not  adopted 
to  the  instruction  of  common  life.  They  show  us  man 
in  his  robes  of  state  and  under  the  influence  of  artiflcial 
constraint ;  not  in  his  every  day  dress,  and  acting  from 
the  genuine  promptings  of  the  heart.  They  exhibit  to 
our  view  a  man,  not  of  nature's  making,  but  of  art's 
making.  K^ow,  biography  teaches  by  better  examples 
than  these.  Her  instructions  are  adopted  to  peace  as 
well  as  to  war  ;  to  man  as  an  individual  as  well  as  to  man 
in  society.  She  holds  up  for  our  admiration  and  imita- 
tion men  who  have  never  seen  the  tented  fleld.  She  sits 
by  the  philosopher  in  his  closet,  and  notes  the  laborious 
processes  of  thought  by  which  his  mind  struggles  to  reach, 
and  at  last  does  reach,  some  mighty  and  all- comprehend- 
ing principle.  And,  to  waken  in  the  hearts  of  other  men 
a  noble  emulation,  she  tells  of  the  inexpressible  triumph 
with  which  he  exclaims,  Eureka,  She  accompanies  the 
traveler  in  his  toilsome  journies  from  land  to  land,  to 
gather  some  worthy  offering  for  science,  or  to  add  some 
yet  undiscovered  realm  to  the  dominions  of  knowledge. 
She  deems  it  no  unworthy  task  to  tell  with  what  self- 
sacrificing  spirit  philanthropists  have  labored  on  through 
difficulty,  and  discouragement  and  opposition,  to  give 
effect  to  some  grand  scheme  of  benevolence,  in  many 
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instances  dying  without  one  glimpse  of  the  glorious  tri- 
umph which  was  destined  to  crown  their  exertions.  By 
examples  such  as  these  does  biography  teach,  and  teaches 
noble  lessons.  There  is,  however,  yet  anotlier  use  of 
biography.  It  helps  us  to  a  better  understanding  of  the 
way  in  which  the  great  machine  of  society  works. 
Thoughts  and  feelings  are  the  prime  forces  that  act  upon 
it — the  thoughts  and  feelings  of  individual  men.  And 
it  often  happens  that  one  man,  by  the  force  of  circum- 
stances, or  by  the  resistless  energy  of  his  own  spirit,  is 
placed  or  places  himself  in  a  situation  to  control,  like  an 
earthly  god,  the  destinies  of  whole  nations,  still  oftener 
originates  some  new  thought,  or  makes  some  new  dis- 
covery or  invention,  destined  in  its  consequences  to 
change  the  whole  aspect  of  society.  It  is  important, 
therefore,  to  know  something  of  the  individual  character 
and  conduct,  in  order  to  understand  the  operations  of 
these  latent,  hut  powerful,  influences.  Indeed,  for  our 
part,  if  we  might  be  permitted  to  preserve  all  the  memo- 
rials of  such  men,  we  should  hardly  be  <lispc)sed  to 
quarrel  with  time  for  devouring  the  remainder  of  his 
omnifarious  offspring.'' 

Chase  would  have  made  a  most  successful  journalist. 
He  acted  for  a  time,  upon  going  to  Cincinnati,  as  editor 
of  the  Cincinnati  American.  The  following  character 
istic  article  is  offered  :  ''Thirty-five  years  ago,  over  all 
what  is  now  Ohio,  there  stretched  one  vast  wilder- 
ness, unbroken,  except  by  the  small  spots  of  civilized 
culture,  the  one  at  Marietta  and  the  other  at  Cincin- 
nati. '  At  these  little  oj^enings,  hardly  each  a  jnn's 
point  upon  the  map,  the  arm  of  the  frontiersman  liad 
leveled  the  forest  and  let  in  the  sun.'  These  are  the 
words  of  Daniel  Webster  in  his  first  speech  on  '  Foot's 
Resolution.'  They  usher  in  a  splendid  description  of 
the  wonderful  transformation  of  the  territory  that  now 
constitutes  the  State  of  Ohio,  from  a  wilderness  in  which 
dwelt  savage  men  and  savage  beasts,  into  a  magnificent 
abode  of  civilization,  opulance,  taste  and  power.  It  ha^ 
a  merit,  rare  in  such  gorgeous  paintings.     It  is  a  perfect. 
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breathingc  image  of  what  has  been.  The  description  was 
molded  upon  facts,  and  took  their  exact  shape.  Lofty 
and  grand  though  it  be,  it  cannot  be  grander  or  loftier 
than  the  scene  it  pictures.  Thirty-five  years  ago  our 
city  was  a  little  opening  in  the  midst  of  a  vast,  unbroken 
forest.  And  what  is  it  now  ?  I>t  us  look  around  us. 
Let  us  walk  around  Cincinnati  and  take  note  of  what  we 
see.  First,  there  is  a  great  landing,  sloping  down  from 
Front  street  to  the  waters  edge,  a  declivity  of  between 
sixty  and  seventy  feet  in  perpendicular  elevation,  and 
reaching  along  the  river  moie  than  two  whole  squares. 
The  noble  stream  is  now  up,  and  a  part  of  this  immense 
work  is  hidden  from  view.  Yet  enough  is  vizable  to 
show  that  it  would  be  a  difficult  matter  to  find  a  struc- 
ture like  it  anywhere  If  the  rise  of  w^ater  hides  the 
landing,  it  show^s  the  steamboats,  for  the  use  of  which 
the  landing  was  made.  There  they  are,  of  a  stately 
structure,  fitting  the  river  on  whose  bosom  they  rush 
along,  and  the  mighty  territory  whose  productions  they 
carry  to  a  distant  market.  As  if  Providence  had  de- 
signed this  spot  for  their  use,  the  river,  generally  career- 
ing on  with  a  rapid  current,  here  sweeps  around  an  eddy, 
and  thus  forms  a  natural  harbor,  as  it  were,  for  them. 
They  are  discharging  and  receiving  their  cargoes.  To- 
morrow almost  every  one  of  them  will  be  gone,  and  their 
places  will  be  filled  with  others.  As  we  proceed  east- 
ward, coming  up  into  the  city  a  little,  our  ears  are 
greeted  with  the  sound  of  busy  occupation,  and  our  eyes 
with  the  sight  of  the  numerous  factories.  There  are  the 
steam  mill,  and  the  cotton  factories,  and  the  saw-mill 
factories,  and  the  engine  factories,  and  others  that  we 
have  no  room  to  enumerate.  Here  is  the  principle 
source  of  the  wealth  and  prosperity  of  our  city.  It  is 
labor  that  gives  value  to  everything.  The  raw  material 
is  worthless  till  it  is  wrought.  What  purpose  serves  the 
iron  in  the  earth.  What  good  does  the  cotton  ere  it  be 
gathered  ?  Labor  must  be  applied  before  value  can  be 
created.  Even  since  the  decree  went  forth,  *In  tlie 
sweat  of  thy  face  shalt  thou  eat  bread,'  little  has  been 
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the  worth  of  the  earth's  spontaneous  productions,  and 
so  will  it  be  ever.  Where  the  sweat  of  the  face  is,  there 
will  be  bread,  and  where  the  laborious  i)opulatibn  is, 
there  will  be  the  prosperous  city  and  flourishing  empire. 
We  do  not  mean  to  assert  that  all  our  vigorous  growth 
and  early  maturity  is  due  to  mechanic  labor  alone.  Com- 
merce has  its  share,  and  other  causes  have  had  their 
share  of  influence  in  operating  the  grand  result.  We 
only  intend  to  say  that  the  mechanic  has  been  the  prin- 
cipal, not  the  sole  agent  of  the  prosperity  of  the  city. 
We  pass  on  eastward  until  we  come  to  the  water- worlu, 
and  then  climb  up  the  hill  that  lies  just  down  upon  the 
river,  until  we  attain  a  commanding  position  for  a  i>ano- 
ramic  view  of  the  valley.  The  first  thought  that  strikes  us 
is,  that  this  spot  must  have  been  marked  out  for  a  high 
destiny  in  the  councils  of  heaven.  That  wide  amphi- 
theatre below  must  surely  have  been  scooped  out  on  pur- 
pose to  be  the  seat  of  a  great  city.  On  all  sides  it  is 
guarded  by  the  everlasting  hills,  which  seem,  from  this 
point,  to  be  arrayed  around  the  whole  valley  in  the  form 
of  an  ellipsis.  We  see  La  Belle  Riviere  entering  it  from 
the  north-east.  It  sweeps  around  in  a  beatiful  coui'se, 
and  we  see  it  again  far  off  and  seeming  like  a  zone  of  sil- 
ver binding  nature's  verdant  appareling,  gliding  away 
tranquilly  toward  the  mighty  Mississippi.  From  the 
north  and  the  south  several  small  streams  are  seen  pour- 
ing in  their  scanty  tribute.  The  canal  comes  in  from  the 
north,  and  is  covered  with  boats.  We  close  our  eyes  for 
a  moment  and  listen.  We  hear  from  the  river  the  roar- 
ing of  the  steam  ;  from  the  canal,  the  notes  of  the  bugle ; 
and  from  the  entire  city,  that  confused  noise  of  the  rat- 
tling of  wheels,  and  the  jar  of  machines,  and  the  clamor 
of  voices,  which  always  indicate  the  presence  of  a  multi- 
tudinous population.  We  open  our  eyes  again  and  we 
almost  imagine  that  we  see  the  city  grow.  We  do  see 
all  the  symptoms  of  vigorous  growth.  There  are  the 
factories,  more  than  we  saw  when  in  the  valley,  and  in 
every  part  of  the  city.  There  are  many  churches,  some 
of  them  grand  in  their  i^oportions  and  splendid  in  their 
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architecture.  There  are  the  residences  of  some  of  our 
private  citizens  that  show  like  palaces.  There  are  ex- 
tending streets  and  multiplying  erections  of  every  de- 
scription, on  the  two  levels  that,  with  the  connecting 
declivity  makes  them  form  the  area  of  this  vast  ampi- 
theater.  There  are  the  markets,  not  quite  so  neat  fab- 
rics as  they  might  be,  but  filled  to  overflowing  with  the 
abundance  of  the  surrounding  county,  and  crowded  by 
the  great  multitude  who  live  to  eat,  or  eat  to  live.  There 
too,  is  NOT — alas!  that  we  must  say  so — a  city  hall 
worthy  of  the  greatness  and  opulence  of  our  city.  Hav- 
ing now  cast  a  general  and  rapid  glance  over  the  scene 
before  us,  we  descend  the  hill,  and  we  meet  with  men 
not  yet  past  the  prime  of  life,  who  tell  us  that  when  they 
were  boys  they  used  to  gather  grapes  and  hunt  squirrels 
and  wild  turkeys  over  the  very  spot  where  these  thickly 
crowding  edifices  now  stand.  This  is  a  faithful  outline 
of  Cincinnati,  as  she  now  is.  We  intended,  when  we 
began,  to  sketch,  in  the  same  brief  way,  her  history,  and 
character,  and  prospects  ;  to  speak  somewhat  of  the  in- 
ducements held  out  to  emigrants,  and  to  say  what 
classes  of  men  would,  probably,  find  advantage  in  com- 
ing here,  but  we  have  no  room  to  do  all  this  now.  Per- 
haps we  may  resume  the  subject  in  our  next,  or  some 
future  number.  In  the  mean  time,  we  mav  observe  that 
we  do  not  expect  to  edify  our  city  friends  with  a  descrip- 
tion of  what  they  see  every  day,  but  to  gratify  the 
natural  curiosity  of  those  who,  living  at  some  distance 
from  us,  have  frequently  expressed  a  wish  to  know 
something  more  about  Cincinnati  than  they  could  learn 
from  geograi)hies." 

About  the  first  of  June,  1830,  Chase  was  admitted  in 
the  Ohio  Courts,  and  began  practice.  His  business  was, 
at  first,  very  small.  In  one  month  he  earned  fifteen  dol- 
lar; and  he  writes  in  his  diary,  '*  perhaps  it  will  be 
paid."  His  business,  however,  lapidly  increased.  In 
November,  1832,  he  formed  a  partnership  with  D.  A. 
Caswell,  Esq.;  paying  a  large  bonus,  he  was  to  share 
equally  in  all  business,  including  that  of  the  agency  of 
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the  Bank  of  the  United  States,  for  which  Caswell  was 
solicitor.     On  the  4th  of  March,  1834,  Salmon  Portland 
Chase  and  Catharine  Jane  Garniss  were  married  at  the 
ladies'  home,  by  Rev.  Lyman  Beecher.     Gen.  Thomas 
Kilby  Smith  writes  as  follows,  concerning  this  lady: 
"His  first  wife,  Miss  Garniss,  I  retain  a  vivid  recollec- 
tion of.     She  was  one  of  the  most  brilliant  and  beauti- 
ful women  of  the  W^est.     Her  carriage  and  bearing  were 
superb,  at  the  period  of  their  marriage,  while  he  was 
awkward  and  ungainly  in  person.    It  was  some*  years 
after  that  his  person  filled  out,  and  gave  him  the  august 
presence,  and  dignity  of  bearing,  so  admirable.     His 
hands  were  delicate,  and  soft  as  a  woman' s.     He  had  a 
terrific  temper,  though  under  almost  perfect  control.    I 
knew  him  once  alight  from  his  carriage,  and  give  a  burly 
teamster  a  most  severe  thrashing  for  unprovoked  insult 
and  outrage.     Upon  another  occasion,  I  saw  him  kick  a 
powerful  man  out  of  his  office,  and  down  stairs,  because 
of  some  base  proposal."     On  November  14th,  1835,  his 
first  daughter  was  born.     Chase  was  obliged  to  go  to 
Philadelphia,  on  business  for  the  bank ;  and  being  in- 
formed by  his  physician  that  Mrs.  Chase  was  very  much 
improved  in  health — and  at  her  request — he  left  home. 
During  his  absence,  she  became  rapidly  worse,  and,  be- 
fore his  return,  she  died.     In  March,  1837,  some  anti- 
slavery  men  called  at  the  office  of  Mr.  Chase,  and  told 
him  that  a  woman,  named  Matilda,  had  been  seized,  and 
was  about  to  be  carried  out  of  the  State,  under  the  Fugi- 
tive Slave  Act  of  1798,  though,  in  reality,  a  free  woman. 
He  inquired  into  tlie  circumstances,  and  found  that  she 
had  been  a  slave  in  AMrginia,  and  that  her  master,  taking 
her  with  him  to  Missouri,  had  stopped  at  Cincinnati  on 
the  boat,  wliich  was  fastened  to  the  shore,  at  the  jiublic 
landing,  in  the  usual  way.     From  this  boat  Matilda  had 
come  up  into  tlie  city,  with  or  without  the  knowledge 
and  consent  of  her  master,  and  found  employment,  and 
was  now  a  seiTant  in  the  home  ot  James  G.  Birney. 
Under  these  circumstances  she  was  claimed  as  a  fugitive 
slave ;  wliile,  in  her  behalf,  it  was  insisted  that,  having 
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come  to  the  landing  with  the  consent  of  her  master,  and 
being  thus  within  the  territorial  limits  of  the  State  of 
Ohio,  she  could  not  be  taken  from  them  without  her 
own  consent.  Chase  had  no  doubt  of  the  correctness  of 
this  position,  and  readily  consented  to  do  what  he  could 
to  protect  her.  With  this  view,  he  obtained  a  writ  of 
habeas  corpus^  under  wliicli  she  was  taken  from  those 
who  held  her  under  the  writ  issued  by  the  Justice  of  the 
Peace,  and  brought  before  Judge  Este,  the  Judge 
of  the  Court  of  Common  Pleas.  The  cause  was  heard 
by  him  with  courtesy  and  fairness ;  but,  like  almost  all 
lawyers,  and,  inde^^d,  almost  all  other  men  at  that  time, 
he  looked  upon  claims  to  slaves  as  more  entitled  to  favor, 
than  claims  to  liberty.  He  heard  him  asserting  what  he 
believed  to  be  the  true  principles  of  Constitutional  con- 
struction, and  legal,  as  well  as  natural  right,  and  with 
much  the  same  sort  of  indulgence  and  indifference  with 
which  a  kind-hearted  professor,  of  the  Aristotelian  phi- 
losophy, may  be  supposed  to  have  listened  to  a  youth- 
ful desciple  of  the  doctrine  of  the  earth's  motion  around 
the  sun.  On  the  other  side,  the  appeals  of  the  counsel 
for  the  slave  claimants  were  vehement  and  passionate, 
and  were  supported  by  the  prejudices  and  sympathies 
of  nearly  the  entire  community.  The  Judge  decided 
against  the  claim  of  Matilda,  and  she  was  remanded  into 
slavery.  Mr.  Chase's  argument  in  her  case  was  printed 
and  quite  widely  circulated,  and,  without  doubt,  con- 
tributed largely  toward  the  formation  of  juster  opin- 
ions. Nor  was  this  case  without  some  effect  upon  his 
future  fortunes.  It  so  happened  that,  in  the  audience, 
there  was  a  young  student  of  medicine,  then,  and  for 
many  years  afterwards,  a  stranger  to  him,  full  of  gener- 
ous sympathy  with  the  oppressed,  who  listened  to  his 
argument  with  great  satisfaction.  This  young  student 
went  to  Europe  and  pursued  his  studies  in  the  schools 
of  Paris  and  other  cities  of  the  continent.  When  he  re- 
turned to  the  United  States,  he  established  himself  in 
one  of  the  towns  of  northern  Ohio,  where  he  practiced 
his  profession  with  great  reputation  and  success.     He 
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retained  his  early  principles,  and  enjoyed  the  confidence 
not  oily  of  those  who  agreed  with  him  in  opinion^  bat 
of  the  whole  community  in  which  he  lived.  In  1848, 
this  young  physician  was  elected  to  the  Ohio  Legisla- 
tui^e,  and  was  one  of  the  small  number  who,  independ- 
.  ent  of  both  parties,  and  willing  to  act  with  either  for 
the  advancement  of  their  principles,  secured,  through 
the  co-operation  of  the  old  line  Democrats,  the  repeal 
of  the  odious  code  of  oppressive  enactments  against  the 
coloredf  jH^ople,  known  as  the '^  Black  Laws,'  and  the 
election  of  Chase  to  the  Senate  of  the  United  States.  It 
was  the  argument  in  the  Matilda  case  which  secured  the 
confidence  and  attachment  of  Dr.  Norton  F.  Townshend, 
and  his  earnest  advocacy  of  his  election.  The  Matilda 
case  had  another  connection  of  another  character.  Mr. 
Bimey,  who  had  employed  Matilda  as  a  servant,  was 
indicted  upon  the  charge  of  having  harbored  her;  for 
harboring  a  slave  in  Ohio,  was  then  an  offense  under 
the  existig  laws  of  the  State.  The  case  was  tried  before 
the  same  Judge,  who  had  heard  the  argument  for  Ma- 
tilda. Chase  defended  Mr.  Birney,  but  he  was  found 
guilty,  and  sentenced  to  pay  a  fine  of  fifty  dollars. 
From  this  decision  an  appeal  was  taken  to  the  Supreme 
Court,  and  the  cause  was  again  heard  before  that  tri- 
bunal. There  was  a  manifest  defect  in  the  allegations 
of  the  indictment,  to  which  Chase  had  not  even  invoked 
the  attention  of  the  Court  of  Common  Pleas.  In  the 
Supreme  Court  he  purposely  avoided  directing  atten- 
tion to  this  defect,  because  he  was  anxious  to  have  a  de- 
cision upon  the  main  question,  whether  Matilda,  having 
been  brought  within  the  State  by  her  master,  remained 
a  slave.  If  not  a  slave,  Mr.  Birney,  of  course,  did  not 
harbor  a  slave.  At  this  time  a  rule  of  the  Supreme 
Court  existed,  prohibiting  the  publication  of  any  re- 
l)orts  of  the  arguments  of  counsel,  except  upon  the 
special  directic#i  of  the  Court.  The  report  of  The  State 
vs.  Birney,  shows  that  the  Court  reversed  the  judgment 
of  the  Common  Pleas  upon  the  technical  ground  to 
which  their  attention  had  not  been  directed,  and  di- 
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rected  the  publication  of  the  argumeirt,  though  not  in 
the  slightest  degree  touching  the  point  decided.  The 
truth  was,  doubtless,  that  the  Court  was  satisfied  that 
the  judgment  ought  to  be  reversed,  and  yet  was  unwil- 
ling to  meet  the  question  presented  by  the  argument ; 
and  yet,  not  only  willing,  but  desirous,  to  have  the  ar- 
gument itself  brought  to  the  notice  of  the  piofession 
through  the  reports.  It  is  by  no  means  too  much  to  say 
that  this  argument,  together  with  that  upon  the  habeas 
corpus  tor  Matilda,  had' a  material  influence  upon  pro- 
fessional and  general  opinion. 

John  Vanzandt,  who  is  the  original  of  the  famous 
John  Van  Trompe,  in  ''  f77icle  Toiri! s  Gahin^^^  was  an  old 
man  who  had  emigrated  from  Kentucky,  and  owned  and 
occupied  a  small  farm  in  Hamilton  county.  His  means 
were  slender  and  his  education  limited,  but  his  heart 
was  rich  in  benevolence^  and  his  honesty  was  doubted 
by  none.  He  was  an.  abolitionist  from  principle  and 
fi'om  sympathy.  He  believed  that  slave-holding  was 
wrong,  and  his  kindly  nature  was  prompt  to  succor  the 
distressed,  and  found  especial  gratification  in  aiding 
fugitives  from  the  oppression  of  slavery.  On  the  night 
of  Friday,  the  22d  of  April,  1842,  a  party  of  slaves  from 
Kentucky  escaped  into  Ohio.  Their  escape  was  proba- 
blv  voluntarv. 

Tliere  are  very  few  cases,  it  is  believed,  in  wliich  per- 
sons, other  than  the  slaves  themselves,  have  had  any- 
thing to  do  in  prompting,  or  even  assisting,  their  original 
flight.  This  party  of  slaves  consisted  of  nine  persons. 
On  reaching  the  Ohio,  they,  doubtless,  found  friends  to 
conduct  them  to  Walnut  Hills,  in  the  vicinity  of  Lane 
Cemetery.  There  Vanzandt,  returning  from  the  Cincin- 
nati market,  where  he  had  been  selling  the  products  of 
his  farm,  found  them,  and  moved  by  sympathy,  under- 
took to  convey  theni,  in  his  wagon,  to  Lebanon  or  Spring- 
field. One  of  the  slaves,  Andrew,  acted  as  driver.  They 
were  met  some  fifteen  miles  north  of  Cincinnati,  by  some 
ruffians,  who,  suspecting  them  to  be  fugitive  slaves, 
undertook  to  seize  them.     They  succeeded,  except  as  to 
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Andrew,  the  driver,  who  jumped  from  his  seat,  and 
escaped.  Such  was  the  temper  of  the  times,  and  such 
the  countenance  given,  by  the  decisions  of  the  Supreme 
Court,  to  such  practices,  that  this  abduction  of  persons 
from  this  jurisdiction  of  Ohio  into  Kentucky  could  not 
be  punished  A  prosecution  was  commenced  against 
them,  and  there  was  a  sort  of  trial  as  to  sopae  of  them. 
The  prosecuting  attorney,  however,  evinced  little  zeal, 
while  they  were  defended  by  Thomas  Corwiii  and  John 
B.  Weller,  both  men  of  marked  ability.  They  were  ac- 
quitted, more  by  the  public  sentiment  than  by  the  jury, 
who  rendered  the  verdict  of  acquittal.  Vanzandt  was 
sued  by  Jones,  from  whom  the  slaves  had  escaped,  for 
harboring  and  concealing  them.  Mr.  Chase  was  called 
upon  to  defend  Vanzandt,  and  very  willingly  undertook 
the  cause.  It  came  to  trial  before  Judge  McLean,  at 
Cincinnati,  in  July,  1842.  The  evidence  having  been 
submitted  on  the  part  of  the  plaintiff,  a  motion  was  made 
by  Thomas  Morris,  who  was  associated  with  Mr.  Qhase 
in  the  defence,  to  overrule  the  evidence,  on  the  ground 
that,  admitting  all  the  facts  proved,  they  established  no 
case  of  unlawful  harboring  or  concealment,  and  no  notice 
to  the  defendant  that  the  alleged  fugitives  had  escaped 
from  Kentucky  into  Ohio.  These  propositions  were  fully 
discussed  by  Chase  and  Morris  on  the  one  side,  and  by 
Messrs.  Fox  and  Southgate,  on  the  other.  Mr.  Chase's 
argument  occupied  nearly  three  hours,  and  he  thought 
he  had  established,  to  the  satisfaction  of  the  Court,  that, 
in  order  to  charge  a  citizen  of  Ohio  with  the  penalties 
denounced  by  tlip  Fugitive  Slave  Act  against  harboring 
and  concealing  j^ersons  escaping  from  slavery,  tliere  must 
be  i)roof  of  actual  notice,  to  the  person  charged,  that  the 
objects  of  his  charity  had  escaped  from  a  slave  State  into 
the  Stnte  where  he  received  them.  The  words  of  the 
P^igitive  Slave  Act  itself  were  express,  that,  to  create  a 
liability  to  penalty,  the  acts  charged  must  be  'Mfter 
notice,"  and  Chase  insisted  that  the  words  ''aftt-r  no- 
tice'' must  be  taken  to  mean  notice  by  the  claimaHt  of 
the  fact  of  escape,  or,  at  least,  actual  notice  given  by 
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somebody  of  that  fact  with  a  view  to  charge  the  party 
notified.     The  general  impression  in  the  large  audience 
of  intelligent  gentlemen  who  listened  to  his  argument 
was,  that  these  points,  at  least,  were  established.     Indeed 
such  was  the  impression  made  upon  the  mind  of  the 
plaintiff,  Jones,  that  he  came  to  Chase,  after  the  adjourn- 
ment of  the  Court  upon  the  close  of  the  argument,  and 
said  he  was  sorry  that  he  had  biought  the  suit,  and 
should  not  have  done  so  if  he  had  not  been  badly  ad- 
vised.    The  next  morning,  however,  scattered  his  antici- 
pations.    The  Judge  came  into  Court  and  overruVd  the 
motion.     Upon  this  the  cause  went  to  the  jury,  and  was 
again  fully  argued ;  but.  under  the  hiw,  as  stated  from 
the  bench,  there  was  no  possible  hope  of  a  favorable 
verdict.     It  was  against  the  ciefendant,  witli  damages  to 
the  amount  of  81,200.     Chase  then  made  a  morion  for  a 
new  trial,  and  another  for  an  arrest  of  judgment.     The 
Judge  did  not  decide  the  motion  in  arrest,  but,  in  the 
course  of  his  opinion  upon   the  other  motion,   stated 
principles   which  would  necessarily  decide  that  motion 
in  favor  of  the  defendant.     He  did  not  press  the  motion 
in  arrest  farther  at  that  time,  nor  did  he  take  a  new 
trial.     Besides  this  suit  for  damages,   an  action  had 
been  prosecuted  against  Vanzandt  to  recover  the  penalty 
of  ^"iOO,  given  by  the  act  of  1793.     In  this  action,  as  in 
the  other,   the  verdict  was  for  the  plaintiff.     Several 
questions,  however,  which  arose  during  the  prosecution, 
and  several  questions  which  arose  upon  the  motion  to 
arrest  the  judgment  in  this  case,  were  carried  to  the  Su- 
preme Court  of  the  United   States  for  final  decision. 
Chase  preferred  to  await  the  decision  upon  these  ques- 
tions, before  determining  what  course  he  should  pursue 
in  relation  to  the  verdict  for  damages.     At  the  Decem- 
ber term  the  cause  was  argued,  upon  certified  questions, 
before  the  Supreme  Court  of  the  United  States.     Mr. 
Senator  Moorhead  appeared  for  Jones,  while  Go  v.  Sew- 
ard and  Mr.  Chase  represented  Vanzandt.     The  case  was 
reached  upon  the  docket  sooner  than — through  informa- 
tion from  one  of  the  Judges — Chase  had  been  led  to  ex- 
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pect,  and,  at  his  instance,  a  postponement  was  asked.  , 
The  Conrt  denied  it,  bnt  consented  to  receive  written 
arguments  if  presented  within  fifteen  days.  The  time  was 
short,  bnt  the  arguments  were  submitted,  and  the  case 
decided,  upon  all  points,  adversely  to  Vanzandt.  When 
the  certificates  of  these  decisions  were  presented  in  the 
Circuit  Court,  final  judgment  for  the  penalty  was,  of 
course,  entered.  He  then  moved  in  arrest  of  the  judg- 
ment in  the  suit  for  damages,  but  the  Judge  had  changed 
his  opinipn  on  the  controlling  points,  and  the  decision 
was  again  adverse.  He  then  proposed  to  accept  the  new 
trial  upon  the  terms  of  the  order  already  made ;  but  the 
Court  had  changed  its  opinion  upon  this  question  also, 
and  denied  the  motion,  and  judgment  was  entered  against 
Vanzandt  for  the  $1,200  damages,  as  weU  as  for  the  pen- 
alty. The  character  of  the  eminent  Judge  who  made 
these  decisions,  forbids  the  supposition  that  he  was  con- 
trolled by  any  other  than  upright  purposes ;  but  Chase 
could  never  help  thinking  that,  in  the  absence  of  the 
universal  bias  created  by  the  dread  of  the  slave  i)ower, 
the  decisions  would  have  been  very  different.  Mr. 
Chase's  connection  with  these  cases  necessarily  termi- 
nated with  the  judgments.  Both  Mr.  Seward  and  him- 
self gave  their  services  without  compensation.  A  small 
sum  was  contributed  by  friends  for  the  actual  expens^es 
of  the  defence,  but  it  was  not  suflicient  even  for  that  pur- 
pose. The  loss  Vanzandt  suffered  embarrassed  him  seri- 
ously, and,  it  is  believed,  he  never  recovered  fi'om  its 
damaging  effects.  He  has  long  since  gone  where  the 
Supreme  Judge  of  all,  certainly  holds  humanity  no  crime. 
.  Vanzandt' s  best  monument  is  in  Mrs.  Stowe's  immortal 
book.  The  Southern  and  Western  Liberty  Convention 
was  held  in  Cincinnati,  June  11th  and  12th,  1845.  The 
call  contained  these  words :  *'It  is  not  designed  that  the 
convention  shall  be  composed  exclusively  of  the  Liberty 
party,  but  of  all  who,  believing  that  whatever  is  worth 
preserving  in  republicanism  can  be  maintained  only  by 
eternal  and  uncompromising  war  against  the  criminal 
usuri)ations  of  the  slave  power,  are  resolved  to  use  all 
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Constitutional  and  honorable  and  just  means  to  effect  the 
extinction  of  slavery  in  the  rei^ective  States,  and  its  re- 
daction to  its  Constitutional  limits  in  the  United  States. 
We,  therefore,  earnestly  invite  all  who  desire  to  co-op- 
erate for  the  deliverance  of  our  beloved,  and  othewvise 
glorious  country,  from  its  greatest  curse  and  most  ap- 
palling danger,  by  speech,  by  the  pen,  by  the  press  and  ^ 
by  the  ballot,  to  give  to  the  convention  th;B  sanction  of 
their  personal  presence,  and  to  aid  in  its  proceedings 
by  their  counsels.  Our  fellow  citizens  also,  of  all  par- 
ties— slaveholders  and  non-slaveholders — who  desire  to 
acquaint  themselves  with  the  true  nature  and  probable 
results  of  the  liberty  movement  in  the  United  States, 
are  cordially  invited  to  come  and  see  and  hear,  and  may 
God's  blessing  help  the  good  cause."  In  the  Chase  ad- 
dress, these  words  will  be  found:  ''What,  then,  is  the 
position  of  the  political  parties  of  the  country  in  rela- 
tion to  this  subject  i  One  of  these  parties  professes  to 
be  guided  by  the  most  liberal  principles — '  Equal  and 
exact  justice  to  all  men;'  'equal  rights  for  all  men;' 
'inflexible  opposition  to  ojopression,'  are  its  favorite 
mottoes.  It  claims  to  be  the  true  friend  of  popular  gov- 
ernment, and  assumes  the  name  of  Democratic.  Among 
its  members  are,  doubtless,  many  who  cherish  its  pro- 
fessions as  sacred  principles  and  believe  that  the  great 
cause  of  freedom  and  progress  is  to  be  served  by  pro- 
moting its  ascendency.  But  when  we  compare  the  max- 
ims of  the  so-called  Democratic  party  with  its  acts,  its 
hypocrisy  is  plainly  reveal.  Among  its  leading  mem- 
bers we  find  the  principal  slaveholders  the  chiefs  of  the 
oligarchy.  It  has  never  scrupuled  to  sacrifice  the  rights 
of  the  free  States,  or  of  the  people,  to  the  demands  of 
the  slave  power.  Like  Sir  Pertinax  McSycoj^hant,  its 
northern  leaders  believed  that  the  great  secret  of  ad- 
vancement lies  in  'bowing  well.'  No  servility  seems 
too  gi'oss,  no  self-degredation  too  great,  to  l)e  submit- 
ted to.  They  think  themselves  well  rewarded  if  the 
unity  of  the  party  be  preserved,  and  the  spoils  of  vic- 
tory secured.     If,  in  the  distribution  of  these  spoils, 
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they  receive  only  the  jackal's  share,  they  content  them- 
selves with  the  reflection  fhat  little  is  better  than  nothing. 
They  declaim  loudly  against  all  monopolies,  all  special 
privileges,  all  encroachments  on  personal  rights,  all  dis- 
tinctions founded  upon  birth;  and  conipensate  them- 
selves for  these  efforts  of  virtue,  by  practicing  the  vilest 
oppression  upon  all  their  countrymen,  in  whose  com- 
plections  the  slightest  trace  of  African  derivation  can  be 
detected.  Profoundly  d^  we  revere  the  maxims  of  irv€ 
DernocTacy  ;  they  are  identical  with  those  of  tru^  Chris- 
tianity^  in  relation  to  the  rights  and  duties  of  men  as 
citizens.  And  our  reverence  for  Democratic  principles 
is  the  precise  measure  of  our  detestation  of  the  policy  of 
those  who  are  permitted^  to  shape  the  action  of  the  Denio- 
cratic  party.  Political  concert  with  that  party,  under 
its  present  leadership,  is,  therefore,  plainly  impossible. 
Nor  do  we  entertain  the  hope^  which  many^  no  douhU 
honestly  cherish^  that  the  professed  principles  of  the 
party  will^  at  lengthy  bring  it  right  upan  the  question 
of  slavery.  Its  professed  principles  have  been  the  same 
for  nearly  half  a  century,  and  yet  the  subjection  of  the 
party  to  the  slave  power  is,  at  this  moment,  as  complete 
as  ever.  There  is  no  prospect  of  any  change  for  the 
l)etter,  until  those  Democrats  whose  hearts  are  really  pos- 
sessed by  a  generous  love  of  liberty  for  all,  and  by  an 
honest  hatred  of  oppression,  shall  manfully  assert  their 
individual  independence,  and  recuse  their  support  to  the 
panders  of  slavery.  There  is  another  party  which  boasts 
that  it  is  conservative  in  its  character.  Its  watchwords 
are,  'a  tariff,'  'a  banking  system,'  'the  Union  as  it  is.' 
Among  its  members,  also,  are  many  sincere  opponents  of 
slavery ;  and  the  party  itself,  seeking  aid  in  the  attain- 
ment of  power,  and  anxious  to  carry  its  favorite  meas- 
ures, and  bound  together  by  no  such  professed  principles 
as  secure  the  unity  of  the  Democratic  party,  often  con- 
cedes much  to  their  anti-slavery  views.  It  is  not  un- 
willing, in  those  States  and  parts  of  States  where 
anti-slavery  sentiment  prevails,  to  assume  an  anti- 
slavery  attitude,  and  claims  to  be  an  anti-slavery  party. 
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Like  the  Democratic  party,  however,  the  Whig  party- 
maintains  alliances  with  the  slave  holder.  It  proposes, 
in  its  national  conventions,  no  action  against  slavery. 
It  has  no  anti-slavery  article  in  its  creed.  Among  its 
leaders  and  champions,  in  Congress  and  out  of  Congress, 
none  are  so  honored  and  trusted  as  slave  holders  in  prac- 
tice and  principle.  JV/iatever  the  Whig  party^  there- 
fore^ concedes  to  anti  slavery^  must  be  reluctantly ,  con- 
ceded. Its  Tiatural  position  is  conservative.  Its  natural 
line  of  ax^tion  is  to  maintain  things  as  they  are.  Its 
natural  bond  of  union  is  regard  for  interests  rather 
than  for  rights.  There  are  doubtless  zealous  opponents 
of  slavery,  who  are  also  zealous  Whigs ;  but  they  have 
not  the  general  confidence  of  their  party  ;  they  are  under 
the  ban  of  the  slave  holders  ;  and  in  any  practical  anti- 
slavery  movement,  as,  for  example,  the  repeal  of  the 
laws  which  sanction  slaveholding  in  the  District  of  Co- 
lumbia, would  ineet  the  determined  opposition  of  a  large 
and  most  influential  section  of  the  party,  not  because  the 
people  of  the  free  States  would  be  opposed  to  the  meas- 
ure, but  because  it  would  be  displeasing  to  the  oligarchy 
and  fatal  to  party  unity.  We  are  constrained  to  think, 
therefore,  that  all  expectation  of  efficient  anti-slavery 
action  from  the  Whig  party,  as  now  organized,  will  prove 
delusive.  Nor  do  we  perceive  any  probability  of  a 
change  in  its  organization,  separating  its  anti-slavery 
from  its  pro-slavery  constituents,  and  leaving  the  former 
in  possession  of  the  name  and  influence  of  the  party. 
With  the  Whig  party,  therefore.,  as  at  present  organ- 
ized, it  is  as  impossible  for  tcs,  whose  mottoes  are  'equal 
rights  and  fair  loaqes  for  all,^  and  Hhe  Union  as  it 
should  be^  to  act  in  alliance  and  cancert^  as  it  is  far  us 
so  to  act  with  the  so  called  Democratic  party.  We  can- 
not choose  between  these  parties  for  the  sake  of  any 
local  or  partial  advantage,  without  sacrificing  consist- 
ency, self-respect,  and  mutual  confidence.  While  we 
say  this,  we  are  bound  to  add  that  were  either  of  these 
parties  to  disappoint  our  eocpectations^  and  to  adopt 
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principles  which  we  regard  as  fundamental^  and 
enter  upon  a  course  of  unfeigned  and  earnest  action 
against  the  sy stein  of  slavery^  we  sliould  not  hesitate^ 
regarding^  as  toe  do^  the  question  of  slavery^  as  the 
paramount  question  of  our  day  and  nation^  to  give  it 
our  cordial  and  vigorous  support^  until  slavery  should 
he  no  more.  With  what  party,  then,  shall  we  act  ?  Or 
shall  we  act  with  none  'i  Act,  in  some  way,  w^e  must ; 
for  the  possession  of  the  right  of  suffrage,  the  right  of 
electing  our  own  law  makers  and  rulers,  imposes  upon 
us  the  corresponding  duty  of  voting  for  men  who  will 
carry  out  the  views  which  we  deem  of  paramount  im- 
portance and  obligation.  Act  together  we  must,  for 
upon  the  questions  which  we  regard  as  the  most  vital  we 
are  fully  agreed.  We  must  act  then  ;.  act  together ;  and 
act  against  slavery  and  oppression.  Acting  t7itiSj  we 
necessarily  act  as  a  party  ;  for  what  is  a  party ^  Imt  a 
body  of  citizens^  acting  together  politically ^  in  good 
faith^  upon  common  principles^  for  a  common  object  f 
And  if  there  be  a  party  already  in  existence,  animated 
by  the  same  motives  and  aiming  at  the  same  results  as 
ourselves,  we  must  act  with  and  in  that  party.  That 
thei'e  Is  such  a  party  is  well  known.  It  is  the  Liberty 
party  of  the  United  States.  Its  principles,  measures 
and  objects  we  cordially  approve.  It  founds  itself  upon 
the  great  cardinal  principle  of  true  Deviocracy  and  of 
true  Christianity^  the  brotherhood  of  the  human  family. 
It  avows  its  purpose  to  wage  war  against  slaveholding 
as  the  direct  f am  of  opjne^^sion.^  and  then  against  every 
other  species  of  tyranny  and  injustice.  Its  views  on  the 
subject  of  slavery  in  this  country  are,  in  the  main,  the 
same  as  those  which  we  have  set  foi*th  in  this  address. 
Its  members  aG:ree  to  rei>ard  tlie  extinction  of  slaverv  as 
the  most  important  end  which  can,  at  this  time,  be  pi*o- 
posed  to  political  action ;  and  they  agree  to  differ  as  to 
other  questions  of  minor  importance,  such  as  those  of 
trade  and  currency,  believing  that  these  can  be  satisfac- 
torily disposed  of,  when  the  question  of  slavery  shall  be 
settled,  and  that,  until  then,  they  can  not  be  satisfao- 
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torily  disposed  of  at  all.  The  rise  of  such  a  party  as  this 
was  anticipated  long  before  its  actual  organization,  by 
the  single-hearted  and  patriotic  Charles  Follen,  a  German 
by  birth,  but  a  true  American  by  adoption  and  in  spirit. 
'  If  there  ever  is  to  be  in  this  country,'  he  said,  in  1836, 
*  a  party  that  shall  take  its  name  and  character,  not  from 
particular  liberal  measures  or  popular  men,  but  from  its 
uncompromising  and  consistant  adherence  to  freedom — 
a  truly  liberal  and  thoroughly  republican  pnrty,  it  must 
direct  its  first  decided  effort  against  the  grossest  form, 
the  most  complete  manifestation  of  oppression  ;  and  hav- 
ing taken  anti-slavery  ground,  it  must  carry  out  the 
principle  of  liberty  in  all  its  consequences.  It  must  sup- 
port every  measure  conducive  to  the  greatest  possible 
individual,  and  social,  moral,  intellectual,  religious  and 
political  freedom,  whether  that  measure  be  brought  for- 
ward by  inconsistant  slaveholders  or  consistant  freemen. 
It  must  embrace  tlie  whole  sphere  of  human  action, 
watching  and  opposing  the  slightest  illiberal  and  anti- 
republican  tendency,  and  concentrating  its  whole  force 
and  influence  against  slavery  itself,  in  comparison  with 
which  every  other  species  of  tyranny  is  tolerable,  and  by 
which  every  other  is  strengthened  and  justified.'  Thus 
wrote  Charles  Follen  in  1836.  It  is  impossible  to  express 
better  the  want  which  enlightened  lovers  of  liberty  felt 
of  a  real  Democratic  party  in  the  country — Democratic, 
not  in  name  only,  but  in  deed  and  in  truth.  In  this 
want,  thus  felt,  the  Liberty  party  had  its  origin,  and  so 
long  as  this  want  remains  otherwise  unsatisfied,  the 
Liberty  party  must  exist,  not  as  a  mere  abolition  party, 
but  as  a  truly  Democratic  party,  which  aims  at  the  ex- 
tinction of  slavery,  because  slaveholding  is  inconsistent 
with  Democratic  principles ;  aims  at  it,  not  as  an  ulti- 
mate end,  but  as  the  most  important  present  object ;  as 
a  great  and  necessary  step  in  the  work  of  reform  ;  as  an 
illustrious  era  in  the  advancement  of  society,  to  be 
wrought  out  by  its  action  and  instrumentality.  The 
Liberty  party  0/1845  is^  in  truths  the  Liberty  party  of 
1776  reneioed.     It  is  more ;  it  is  the  party  of  advance- 
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"nient  and  freedom^  which  has^  in  every  age^  and  with 
varying  success^  fought  the  battles  of  human  liberty^ 
against  the  party  of  false  conservatism  and  slavery  y 
It  cannot  be  said  that  the  man  who  could  thus  write,  and 
speak ;  at  tlie  beginning  of  his  political  career,  who 
could  thus  denounce  both  the  great  parties,  was  inordi- 
nately ambitious. 

On  the  18th  of  February,  1848,  ''An  Act  to  fix  and  ap- 
portion the  representation  of  the  General  Assembly  of  the 
State  of  Ohio, ' '  was  passed  by  the  Whig  legislature.  This 
Act  was  generally  regarded  by  the  Deinocrats  as  a  nul- 
lity, for  the  reason  that  it  was  repugnant  to  the  Consti- 
tution of  the  State.  The  Act  purported  to  divide  Ham- 
ilton county  into  two  election  districts.  Democrats 
maintained  that  such  a  division  of  a  county,  wa^s  not 
within  the  Constitutional  discretion  of  the  legislature. 
George  E.  Pugh  and  Alexander  N.  Pierce,  were  given 
certificates  of  election  The  House  decided  tliat  the 
Act  above  sx)oken  of,  was  an  infraction  of  the  Constitu- 
tion ;  and  that  Messrs.  Pugh  and  Pierce  were  entitled 
to  seats.  One  of  the  consequences  of  this  action  was 
the  election  of  Mi\  Chase  to  the  United  States  Senatf^. 
With  Cliase  in  the  Senate,  was  Steplien  A.  DouLrlajss. 
In  many  respects,  Douglass  was  the  very  opposite  «>f 
Chase  ;  he  had  a  hard  voice,  sometimes  haish,  and  often 
coarse.  Chase  was  not  a  fiuent,  easy  sx^eaker ;  theie 
was  an  impediment  in  liis  delivery  that  never  left  him, 
but  he  had  a  much  liner  voice  than  Douglass.  Chase 
was  the  greater  man,  but  Douglass  was  the  greater 
orator.  The  following  fine  account  of  his  oratory  is  bv 
the  Kev.  Mr.  Milburn:^'  ''The  first  time  I  saw  Mr. 
Douglass  was  in  June,  1838,  standing  on  the  gallery  of 
the  Market  House,  which  some  of  mv  readers  may  recol- 
lect  as  situated  in  the  middle  of  the  square  at  Jackson- 
ville. He  and  Colonel  John  H.  Hardin  were  engaged  in 
canvassing  Morgan  county  for  Congress.  He  was  upon 
the  threshold  of  tliat  great  world  in  which  he  has  since 

*  Ten  years  of  Preacher  Life. 
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played  so  prominent  a  part,  and  was  engaged  in  making 
one  of  his  earliest  stump  speeches.  I  stood  and  listened 
to  him,  surrounded  by  a  motley  crowd  of  backwoods 
farmers  and  hunters,  dressed  in  homespun  or  deerskin, 
my  boyish  breast  glowing  with  exultant  joy,  as  he,  only 
ten  years  my  senior,  battled  so  bravely  for  the  doctrines 
of  his  party,  with  the  veteran  and  accomplished  Hardin. 
True,  I  kad  been  educated  in  political  sentiments  oppo- 
site to  his  own,  but  there  was  something  captivating  in 
his  manly  straight-forwardness  and  uncompromising 
statement  of  his  political  principles..  lie  even  then 
showed  signs  of  that  dexterity  in  debate,  and  vehe- 
ment, impressive  declamation,  of  which  he  has  since  be- 
come such  a  master.  He  gave  the  crowd  the  color  of 
his  own  mood,  as  he  interj^reted  their  thoughts  and  di- 
rected their  sensibilities.  His  iirst-hand  knowledge  of 
the  people,  and  his  power  to  speak  to  them  in  their  own 
language,  employing  arguments  suited  to  their  compre- 
hension, sometimes  clinching  a  series  of  reasons  by  a 
frontier  metaphor  which  refused  to  be  forgotten,  and  his 
determined  courage,  which  never  shrank  from  any  form 
of  difficulty  or  danger,  made  him  one  of  the  most  effect- 
ive stump-orators  I  had  ever  heard."  While  the  Ameri- 
can party  was  yet  powerful.  Chase,  though  not  a  mem- 
ber of  that  organization,  was  nominated  for  Governor  of 
Ohio  bv  an  Anti-Nebraska  Convention,  in  which  the 
Americans,  soi-called,  had  a  decided  majority.  Opposi- 
tion to  slavery,  however,  was  so  much  stronger  in  their 
hearts  than  zeal  for  the  principles  of  the  org.inization, 
that  his  nomination  was  carried  by  a  vote  of  nearly  two 
to  one.  The  canvass  which  followed  was  unusually 
sharj^.  A  considerable  number  of  Whigs,  retaining  the 
animosities  excited  by  his  election  to  the  Senate,  refused 
their  support,  and  joined  in  strenuous  efforts  to  defeat 
him,  by  withdrawing  enough  votes  from  the  Anti-Ne- 
braska force  to  secure  the  election  of  the  administration 
cadidate.  Their  efforts  were  unsuccessful,  and  Chase 
was  elected  Governor.  He  at  once  addressed  himself  to 
the  duties  of  his  new  position.     He  sought  to  promote 
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all  practicable  reforms ;  encouraged,  by  all  the  means 
in  his  power,  the  interests  of  education ;  endeavored 
to  reorganize  the  military  system ;  and  omitted  no  op- 
portunity of  making  the  voice  of  Ohio  heard  on  the 
side  of  freedom  and  justice.  At  the  same  time,  he 
endeavored,  as  far  as  practicable,  to  conciliate  oppo- 
sition founded  on  misapprehension,  and  succeeded, 
finally,  in  organizing  a  compact  and  powerful  party, 
based  on  the  great  principle  of  freedom  and  free  labor. 
Chase  writes  as  follows  to  Mr.  J.  T.  Trowbridge,  Esq., 
of  Somerville,  Mass.*  'The  Gamer  case  comes  next  in 
order,  and  is  invested  with  a  peculiar  interest  by  its 
tragic  circumstances.  It  is  impossible  to  state  the  facts 
except  in  the  merest  outline ;  but  even  an  outline  will 
convey  a  pretty  accurate  idea  of  the  whole  transaction. 
On  the  night  of  the  27th  of  January,  1856,  a  party  of 
slaves  escaped  from  Boon  county,  in  Kentucky,  into 
Storrs  township,  adjoining  Cincinnati,  on  the  Ohio  river. 
Among  the  persons  composing  the  party  were  an  old 
man,  named  Simon  Garner,  and  his  wife — so  far  as  a 
slave  woman  could  be  a  wife — Mary;  a  son  of  the  old  man, 
also  named  Simon,  and  Margaret,  his  wife,  and  their 
four  children.  They  took  refuge  in  a  colored  man's 
house,  near  the  river  bank,  below  Mill  creek,  a  stream 
which  divides  Storrs  from  Cincinnati.  Thev  were  tracked 
immediately,  and  a  warrant  for  their  apprehension  was 
obtained  the  next  morninii:,  Mondav,  the  28th,  from  one 
Pendery,  a  commissioner  appointed  by  Judge  Mcl^ean, 
under  the  fugitive  slave  act  of  18.")0.  Provided  with 
this  wari'ant,  the  United  States  Marshal,  named  Robin- 
son, with  a  gang  of  officers  and  the  slave  claimants, 
hastened  to  the  house  where  the  fugitives  had  taken 
refuge.  Their  entrance*  was  resisted.  Young  Simon, 
who  was  armed  with  a  six-shooter,  fired  four  shots  on 
the  party  of  official  and  unofficial  slave  hunters,  before 
he  and  his  companions  were  seized.  While  this  was 
going  on,  his  wife,  Margaret,  wlio  was  naturally  of  a  vio- 

*  The  Letter  is  dated  Washin<?ton,  3Iarch  13tli.  ISCA. 
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lent  disposition,  and  now  frenzied  by  excitement,  seized 
a  butcher  knife  and,  declaring  she  would  kill  all  the  chil- 
dren before  they  should  be  taken  across  the  river,  actu- 
ally succeeded  in  killing  one,  a  little  girl  of  three  years 
of  age,  named  Mary.  The  survivors  were  taken  in  cus- 
tody and  conveyed  to  the  police  station  house.  The 
friends  of  the  slaves  procured,  the  same  day,  a  writ  of 
habeas  corpus  returnable  before  the  Probate  Judge  of 
the  county,  which  was  executed  by  the  sheriff  so  far  as 
to  take  the  slaves  into  custody  and  convey  them  to  the 
county  jail.  The  Probate  Judge  immediately  proceeded 
to  Columbus  to  confer  with  me  as  to  the  proper  course  of 
procedure.  The  hostility  to  ^abolitionism,  under  which 
name  men  included  all  earnest  anti-slavery  action,  was 
at  this  time  intense  in  southern  Ohio,  and  nowhere  more 
intense  than  in  Cincinnati.  At  the  election  which  had 
been  held  for  Governor,  only  three  months  before,  I 
had  received,  in  Hamilton  county,  which  includes  Cin- 
cinnati, only  4,516  out  of  23,280.  The  rest,  divided  be- 
tween the  Democratic  and  Know  Nothing  candidates, 
represented  hostility  to  my  political  and  especially  to 
my  an ti- slavery  opinions  and  principles.  I  had  been 
Governor  just  fourteen  days  when  the  Probate  Judge 
called  to  confer  with  me.  It  was  not  necessary  for  me 
to  inform  him  that  in  my  judgment  the  Fugitive  Slave 
Act  was  unconstitutional  and  void  ;  it  had  been  pro- 
claimed on  too  many  occasions  to  leave  in  ignorance  a 
man  so  well  informed.  Nor  did  I  think  it  right  to  make 
any  suggestions  to  a  magistrate  concerning  a  decision  to 
be  made  by  him.  What  he  naturally  desired  to  know, 
and  had  a  right  to  know,  was,  whether  the  executive  of 
the  State  would  sustain  the  process  of  the  State  in  the 
midst  of  a  community  in  which,  by  most  persons,  any 
decision  against  the  claims  of  masters  would  be  regarded 
as  little  better  than  treason  to  the  Constitution  and  the 
Union.  I  did  not  hesitate  to  assure  him  that  the  process 
of  the  State  Courts  should  be  enforced  in  every  part  of 
the  State,  whether  in  Hamilton  or  any  other  county,  and 
authorized  him  to  say  to  the  sheriff'  that  in  the  perform- 
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ance  of  his  duties  he  would  be  sustained  by  the  whole 
power  at  the  command  of  the  executive.  The  case,  for 
some  reasons  satisfactory  to  the  friends  of  the  slaves, 
was  not  brought  to  a  hearing  before  the  Probate  Judge 
on  the  writ  then  issued.  Proceedings  und**r  it  were 
abandoned,  and  the  sheriff  had  already,  on  Tuesday,  and 
upon  the  return  of  the  Judge,  notified  the  Federal  marshal 
that  he  did  not  regard  the  fugitives  in  his  custody  (though 
they  might  remain  in  jail),  but  as  in  that  of  the  officei-s 
of  the  United  States.  The  slave  act  commissioner,  under 
whose  warrant  the  seizure  had  been  made,  then  declared 
his  pui'X)ose  to  hear  the  case  on  the  claim  for  sun-ender; 
but  delays  of  various  kinds  were  interposed  until,  on  Fri- 
day, February  8th,  the  grand  jury  reported  an  indictment 
against  the  two  Garners  and  their  wives  for  the  murder 
of  the  child,  Mary,  and  all  four  being  still  in  jail,  they 
were  again  taken  in  custody  by  the  sheriff.  The  three 
children  remained  in  jail  also,  and  were  regsirded  as  in 
the  custody  of  the  marshal.  Matters  remained  in  this 
condition  for  some  days,  until  the  marshal  applied  to 
United  States  District  Judge  Leavitt  for  a  habeas  corpus 
against  the  sheriH'  for  the  four  fiigitives,  for  the  puri)0be 
of  bi'inging  tlieni  before  him  to  determine,  not  whether 
they  were  unlawfully  deprived  of  liberty,  but  whether 
the  slieiiff  was  entitled  to  their  custodv  under  the  crini- 
inal  i)rocess  of  the  State,  rather  than  the  marshal  un- 
der the  slave  act  commissioner's  warrant.  It  was  a 
manifest  abuse  of  the  writ  of  habeas  corjJi/.s\  thus  to 
convert  it  into  a  sunimar}-  replevin ;  but  the  counsel 
for  the  sheriff,  one  of  whom,  in  conversation  with 
the  judue,  had  heard  him  express  the  opinion  that 
the  ])risoners  could  not  ))e  removed  from  custody  under 
arrest  for  crime  by  any  process  under  the  Fugitive  Slave 
Act,  made  no  opposition  to  the  allowance  of  the  writ. 
It  was  accordingly  granted,  and  a  hearing  was  had  on 
Tuesday,  the  2()th  of  Fel^ruary,  u])on  the  return  of  the 
sherifT,  that  he  held  the  four  persons  indicted  under  the 
process  of  this  State,  to  abide  their  trial  on  the  charge 
of  murder.     After  the  argument  before  Judge  Leavitt 
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was  closed,  the  Judge  allowed  the  Fugitive  Slave  Act 
commissioner  tb  take  his  seat,  and  announce  his  decision 
in  the  proceeding  commenced  by  his  warrant.  As  was 
expected,  he  denied  to  the  fugitives  the  claims  to  free- 
dom asserted  in  their  behalt  and  ordered  that  all  should 
be  delivered  to  their  respective  claimants.  The  slave 
act  commissioner  in  this  case  was  a  weak,  mercenary 
fellow  ;  but  his  decision  is  written  in  judicial  style,  and 
bears  the  marks  of  a  very  different  order  of  intellect 
from  his.  Who  wrote  it  i  Meanwhile  another  writ  of 
habeas  corpus  had  been  issued  by  Judge  Burgoyne,  the 
Probate  Judge,  for  the  three  children,  on  which  a  hear- 
ing was  had  before  him  on  the  same  day,  Tuesday, 
February  26th,  in  which  Pendery,  the  slave  act  commis- 
sioner, delivered  his  decision  as  just  stated.  After  ar- 
guments on  the  constitutionality  of  the  slave  act,  and 
particularly  that  part  of  it  which  United  States  Com- 
misioners  Judges  in  cases  arising  under  it,  he  deferred 
his  judgment  until  Saturday  following,  having  made  a 
special  order  that  the  children  should  not  be  removed 
from  the  jurisdiction  of  the  Court  until  final  decision. 
On  Thursday  morning,  however.  Judge  Leavitt  an- 
nounced his  decision  in  the  case  which  had  been  argued 
before  him.  He  declared,  to  the  surprise  of  every  one, 
unless  some  one  had  fore-knowledge  of  his  conclusions, 
that  the  custody  of  the  sheriff,  as  against  the  claims  of 
the  marshal,  under  the  Fugitive  Slave  Act,  was  unlaw- 
ful, and  ordered  the  former  to  deliver  the  indicted  pris- 
oners to  the  latter.  With  this  order  the  marshal  at  once 
proceeded  to  the  jail,  when  the  sheriff  delivered  to  him, 
not  only  the  four  indicted  i)risoners,  but  -also  the  three 
children,  notwithstanding  the  order  of  the  Probate  Judge 
as  to  the  latter.  All  the  fugitives  were  immediately 
hurried  into  an  omnibus,  which  was  suiTounded  by-  a 
number  of  special  deputy  marshals — there  were  five 
hundred  of  these  specials  appointed,  the  purchase  of 
whose  claims  for  fees,  it  is  said,  afforded  good  chnnces 
for  speculation  to  the  marslial  and  his  regular  deputies, 
and  the  slave  act  commissioner — and  immediately  driven 
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to  the  river,  and  taken  across  in  the  ferryboat  to  Ken- 
tucky. Hardly  one  hour  elapsed  after  Judge  Leavitt 
had  made  his  order,  before  the  fugitives  were  lodged  in 
a  Kentucky  jail.  I  had  observed  the  proceedings  in 
these  cases  with  great  interest,  and  with  deep  solicitude 
for  the  fate  of  the  slaves.  All  that  I  could  do  in  their 
behalf,  under  the  circumstances  then  existing,  was  done. 
They  were  represented  by  able  counsel,  and  the  power 
of  the  State  was  pledged  to  maintain  the  process  of  the 
State.  No  one  imagined  that  any  Judge  could  be  found 
who  would  undertake  to  transfer,  by  a  proceeding  in 
habeas  corpus^  prisoners  indicted  under  a  Stat^  law  to 
Federal  custody  under  the  Fugitive  Slave  Act.  Nor 
did  any  one  imagine  that  persons,  held  undtr^r  an  order 
of  a  State  Court  during  the  pendency  of  a  writ  of  habea^'^ 
corpus^  would  be  carried  off  beyond  the  jurisdiction  and 
in  violation  of  that  order.  But  such  a  Judge  was  found, 
and  such  an  abduction  was  perpetrated.  I  could  not 
prevent  this  any  more  than  I  could  prevent  the  commis- 
sion of  other  outrages.  I  could  not  forsee  such  transac- 
tions, and,  if  I  could  have  foreseen,  1  had  no  more  i)ower 
to  prevent  them  than  any  private  citizen  possessed,  ex- 
cept in  the  swingle  contingency  that  the  sheriff  might 
need  the  i^ower  of  the  State  to  enforce  the  execution  of 
process  in  his  hands.  Excei)t  in  that  contingency,  I 
had  no  power,  other  than  that  the  whole  weight  of 
which  was  given  to  the  side  of  the  fugitive,  in  every 
form  of  encouragement,  counsel  and  suppoi't,  to  those 
engaged  in  their  defence.  I  was  not  in  Cincinnati 
during  the  proceedings.  The  Legislature  was  in  ses- 
sion. I  had  only  a  foi'tnight  before  the  seizure  of  the 
fugitives,  entered  an  office,  \Aiiolly  without  experience 
in  its  duties,  and  my  constant  presence  was  required  at 
Columbus.  Had  I  been  at  Cincinnati,  I  do  not  now  see 
that  I  could  have  been  likelv  to  add  anvthinc:  to  the 
ability  or  the  zeal  with  which  the  cause  of  the  fugitives 
was  defended,  or  to  suggest  anything  which  did  not  occur 
to  them.  And  certainly,  if  they  on  the  spot  could  devise 
no  way  to  prevent  the  surrender  and  carrying  off  of  the 
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fugitives  under  the  unanticipated  circumstances  of  that 
day,  it  is  not  wonderful  that  I  could  devise  none,  while 
one  hundred  and  twenty  miles  oflf  and  wholly  uninformed 
of  ^he  outrage  which  was  being  enacted.  Some  abolition- 
ists distant  from  the  scene  have  blamed  me  since,  because 
I  did  not  in  some  way  prevent  the  carrying  back  to 
slavery  of  Margaret  Garner.  They  saw  the  tragic  circum- 
stances of  her  case  and  felt  peculiar  sympathy  for  her ; 
but  they  did  not  see  the  extraordinary  efforts  made  to 
save  her.  That  these  efforts  were  unsuccessful  all 
humane  persons  must  lament ;  but  hoW  more  effort  could 
have  been  made,  or  with  what  more  likelihood  of  suc- 
cess, no  one  has  pointed  out.  And  no  one  conversant 
with  the  circumstances  and  concerned  in  the  efforts  made 
in  her  behalf,  has  found  fault  with  what  I  did.  All  these 
approved  my  action,  and  were  grateful  for  my  support. 
It  must  be  remembered  that  Margaret  Garner  was  but 
one  of  seven  fugitives,  each  of  whom  was  entitled,  if  not 
to  equal  sympathy,  certainly  to  equal  rights  and  equal 
efforts  for  their  protection.  None  of  them  were  forgotten 
or  neglected.  After  they  were  surrendered  the  prosecut- 
ing attorney  sent  me  copies  of  the  indictment  and  pro- 
ceedings, and  suggested  that  though  the  indicted  prison- 
ers could  hardly  be  considered  as  having  fled  from  justice 
in  Ohio,  yet  it  might  be  proper  to  regard  them  as  having 
constructively  done  so,  and  to  issue  a  requisition  for  their 
delivery  to  an  agent  of  the  State,  to  be  brought  back 
within  its  jurisdiction.  I  felt  keenly  the  humiliation  of 
being  reduced  to  this  mode  of  asserting  the  right  of  the 
State  to  the  custody  of  persons  indicted  under  the  laws. 
It  was  obvious  that  when  returned  to  the  custody  of  the 
sheriff  they  would  be  in  precisely  the  same  relations  as 
when  they  were  taken  from  the  custody  of  Judge  Leav- 
itt's  order,  and  there  would  be  no  legal  obstacles  which 
did  not  exist  to  the  original  order  or  a  repetition  of  it. 
A  friend,  however,  volunteered,  if  I  would  issue  a  requi- 
sition, to  go  with  the  agent  and  purchase  the  freedom  of 
the  three  children  ;  and  it  seemed  probable,  if  the  others 
could  be  brought  back,  that  an  arrangement  might  be 
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made  also  with  their  claimants  for  the  relinquishment  of 
tlieir  claims  on  them.  So  I  overcame  mv  reluctance  to 
adopt  the  theory  of  constructive  escape,  and  issued  the 
requisition.  My  agent  and.  the  gentleman  who  had 
volunteered  to  accompany  him,  immediately  departed 
on  their  mission  and  obtained  a  warrant  of  extradition 
from  the  Governor  of  Kentucky,  who  doubtless  ffladlv 
embraced  the  opportunity  of  making  a  precedent  of  con- 
structive escape,  which  he  hoped  would  be  useful  to 
claimants  of  slaves  found  in  Ohio,  but  not  actual  fugi- 
tives from  a  slave  State.  With  the  warrant  thus  ob- 
tained the  agent  proceeded  to  Louisville,  but  the  slave 
masters  continued  to  evade  him,  and  the  slaves  were  sent 
South  notwithstanding  all  efforts  to  recover  them.  Sub- 
sequently, hearing  that  Margaret  had  been  brought  back 
to  Covington,  I  wrote  to  the  prosecuting  attorney  to  go 
over  and  demand  her.  He  went,  and  was  told  she  had 
been  there,  but  was  again  sent  South.  It  is  doubted 
whether  she  was,  in  fact,  ever  brought  there.  Nothing 
has  been  heard  of  the  Garner  family  since.  Perhaps  the 
Rebellion  has  restore!  the  liberty  of  which  the  cause  of 
tlie  Rel)ellion  caused  the  loss:  and  we  may  yet  hear  of 
thes^'  slaves  as  among  those  rejoicing  in  the  new-found 
freedom  which  God's  Providence  has  given  to  so  many.'' 
Ml*.  Lincoln  having  l)een  elected  President,  wrote  to 
•  ^Ir.  Chase  requesting  him  to  visit  liimi,  and  confer  with 
liini.'^ 

In  a  letter  to  Mr.  Trowbridue,  Chase  writes  as  follows : 
"  After  his  election  he  invited  me  to  Springfield  to  confer 
with  me  as  to  the  selection  of  his  Cabinet,  lie  said  that 
he  had  felt  bound  to  offer  the  position  of  S^^cretary  of 
State  to  Mr.  Seward  as  the  generally  recoc:uized  leader 
of  the  Republican  party,  intending,  if  he  should  decline 
it,  to  offer  it  to  me.     lie  did  not  wish  that  Mr.  Seward 


*  •*  Spkin(;fieli),  111..  Dtconfjcr  31*/,  1S60. 
"Hon.  S.  P.  Ciiask: 

"  J/y  Dear  Sir — In  these  troublous  times,  I  would  like  a  conference  with 

you.     Please  visit  me  here  at  once. 

' '  Yours  very  truly, 

•'A.  LI^XOLX." 
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should  decline  it,  and  was  glad  that  he  had  accepted,  and 
now  desired  to  have  me  take  the  place  of  Secretury  of 
the  Treasoiy.  He  had  feared  there  might  be  some  ob- 
jections to  this  in  Pennsylvania,  but  had  been  assured 
none  would  be  urged.  I  replied  that  I  did  not  wish  and 
was  not  prepared  to  say  that  I  would  accept  that  place 
if  offered.  A  good  deal  of  conversation  followed  in  refer- 
ence to  other  possible  members  of  the  Cabinet,  but  every- 
thing was  left  open  when  we  parted,  and  I  returned  to 
Columbus.  Shortly  after  this,  in  December,  South  Caro- 
lina seceded,  and  everything  indicated  great  irn  solution 
and  timidity  on  the  part  of  the  administration.  I  wrote 
a  very  earnest  letter  to  General  Scott,  entreating  him  as 
,  the  head  of  the  army  to  take  the  necessary  measures  to 
secure  the  public  safety  and  rely  upon  the  country  for 
its  sanction  and  support.  The  general  replied  very 
kindly,  but  did  not  evince  a  disposition  to  assume  the 
responsibility  of  the  crisis.  In  Februniy,  Virginia  in- 
vited a  conference  of  the  States  at  Washington,  and  ap- 
pointed commissioners  on  her  j)art.  'This  conference, 
doubtless,  was  inteiid'-d  as  a  means  of  extorting  new 
concessicms  to  the  slave  interest  from  Congress.  To  pre- 
vent injunous  results  it  seemed  necessary  that  there 
should  be  a  general  representation  from  all  the  Stat(iS — 
from  free  as  well  as  from  slave  States  which  had  uut  be- 
come involved  in  secession.  I  was  one  of  the  commis- 
sioners selected  by  the  Governor  to  rej^resent  Ohio. 
Unfortunately  I  was  the  only  one  who  was  prepared  to 
resist  the  purchase  of  peace  by  undue  concessions.  I  was 
quite  willing  to  give  to  the  slave  States  the  strongest 
assurances  that  no  aggression  upon  their  rights  or  real 
interests  were  meditated,  but  I  was  not  at  all  willing  to 
disguise  the  fact  that  the  further  extension  of  slavery 
would  not  be  allowed.  The  death  of  Judge  Wjight  and 
the  appointment  of  Mr.  Wolcott  in  his  place,  gave  me 
one  resolute  and  like-minded  associate  in  the  commis- 
sion ;  but  we  were  a  minority.  The  vote  of  Ohio  in  the 
conference  was  steadily  on  the  side  of  submission.  The 
commissioners  whose  general  views  agreed  with  mine, 
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finally  determined  to  propose  to  refer  all  matters  of  dif- 
ference to  a  National  Convention,  and  in  the  meantime 
to  arrest  the  progi'ess  of  disunion  by  assurance  that  no 
invasion  of  State  rights  over  the  subject  of  slavery  or 
over  any  other  subject,  was  meditated  or  would  be  at- 
tempted. In  support  of  this  ju^oposition,  I  addressed 
the  conference  with  great  earnestness  and  with  gi^eat 
plainness.  I  warned  them  of  the  consequences  which 
must  follow  secession,  and  implored  them  not  to  reject 
the  only  proposition  which,  in  my  judgment,  was 
likely  to  save  the  country  from  a  civil  war.  The 
proposition  was,  nevertheless,  rejected,  and  the  vote 
of  Ohio  was  cast  for  its  rejection.  Inst^^ad  of  it,  a  pro- 
posed amendment  to  the  Constitution,  making  large  con- 
cessions to  the  slave  interest,  was  forced  through  the 
convention  in  disregard  of  its  rules,  and  submitted  to 
Congress.  There,  as  I  had  i)redicted,  it  received  little 
favor.  I  am  not  certain  that  anything  which  the  con- 
ference could  have  done,  would  have  saved  the  country 
from  the  insurrection  which  has  since  assumed  such 
fearful  proportions  of  civil  war.  It  is  only  certain  that 
nothing  which  was  done,  had  the  slighest  salutary  effect 
upon  the  disastrous  course  of  events.  The  convention 
was  an  abortion.  Before  its  adjournment  the  President 
arrived  in  Wasliington,  having  come  through  Baltimore 
in  the  night,  and  in  disguise.  It  was  said  that  this  was 
necessary  to  defeat  a  plot  for  his  assassination.  I  can- 
not think  it  was  necessary.  At  any  rate,  it  seemed  to 
me  that  the  President  elect  should  not  have  entered 
othei'wise  than  openly  and  by  day  light.  Meantime 
Congi'ess  was  full  of  schemes  for  pacification,  all  of 
them  involving,  more  or  less,  an  abandonment  of  the 
l)rincii)les  which  had  been  deliberately  proclaimed  by 
the  Repul)licans  in  relacion  to  slavery.  Threats  were 
openly  made  that,  unless  such  abandonment  should  be 
conceded,  there  should  be  no  inauguration.  To  these 
menaces  I,  for  one,  replied  :  '  Inauguration  lirst,  adjust- 
ment afterwards,  and  these  words  were  caught  uj.)  and 
rei)eated  by  loyal  newspapers  as  a  popular  motto.    They 
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were  not,  perhaps,  without  their  influence.  Notwith- 
standing these'  menaces,  the  inauguration  took  place 
without  disturbance,  and  in  the  presence  of  a  vast  mul- 
titude. The  President,  without  any  conference  with  me 
on  the  subject,  sent  in  my  name  to  the  Senate  as  Secre- 
tary of  the  Treasury.  I  had  already  taken  my  seat  as 
Senator,  but  did  not  happen  to  be  in  the  chamber  when 
the  nomination  was  sent  in,  and  knew  nothing  of  it  until 
a  few  minutes  afterwards,  w^hen,  returning  to  my  place, 
I  was  informed  that  it  had  been  unanimously  confirmed 
as  soon  as  made.  I  went  at  once  to  the  President,  and 
expressed  my  disinclination  to  accept  the  position. 
After  some  conversation,  in  the  course  of  which  he  re- 
ferred to  the  embarrassments  which  my  declination 
would  occasion  him,  I  said  I  would  give  the  matter 
some  further  consideration,  and  advise  him  the  next 
day  of  my  conclusion.  Some  rumor  of  my  hesitation 
got  abroad,  and  I  was  immediately  pressed  by  most  ur- 
gent remonsti-ances  against  any  declination  on  my  part. 
I  finally  yielded  to  this,  and  surrendered  a  position 
every  way  more  desirable,  to  take  charge  of  the  disor- 
dered finances  of  the  country,  under  circumstances  most 
unpropitious  and  forbidding.  Immediately  after  the 
organization  of  the  Cabinet,  the  question  of  what 
should  be  the  policy  of  the  Government  in  respect 
to  the  seceded  States,  demanded  the  most  serious  atten- 
tion. Anderson,  with  his  little  company  of  soldiers,  w^as 
holding  Fort  .Sumpter,  and  the  first  question  was,  shall 
he  be  relieved  ?  General  Scott  declared  that  complete 
relief  was  impracticable  with  a  less  force  than  twenty 
thousand  men.  He  thought,  however,  that  the  fort 
might  be  defended  for  several  months  if  reinforced  and 
provisioned.  But  that  reinforcement  and  provigioning 
were  impracticable  as  the  fire  of  the  enemy's  batteries 
would  be  concentrated  upon  any  vessel  which  might 
make  the  attempt,  both  while  entering  the  harbor,  and* 
especially  when  enideavoring  to  land  men  and  cargoes  at 
the  fort.  The  President  finally  deteimined  to  make  the 
attempt  to  send  provisions  to  the  garrison.     Information 
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that  the  attempt  would  be  made  was  transmitted  to  the 
Governor  of  South  Carolina,  and  its  receipt  was  promptly 
followed  by  an  order  from  the  rebel  authorities  to  reduce 
the  fort.  How  this  was  accomplished  is  historical,  and 
it  is  also  historical  how  the  country  was  aroused  by  the 
rebel  guns  which  opened  on  the  fort.  The  call  for 
seventy-five  thousand  men  immediately  followed.  It 
soon  became  evident  that  nothing  beyond  the  mere  de- 
fence of  Washington  was  to  be  accomplished  by  this 
force.  I  took  the  liberty  of  urging  upon  General  Scott 
to  occupy  Manassas  and  compel  the  rebels  to  evacuate 
Harper's  Ferry  and  the  Valley  of  the  Shenandoah.  It 
has  since  become  evident  that  this  might  have  been  done, 
and  it  is  even  probable  that  a  vigorous  use  of  the  force 
then  at  the  disposal  of  the  Government  might  have  driven 
the  rebels  from  Richmond.  The  action  proposed,  how- 
ever, was  thought  to  involve  too  much  risk.  The  rebels 
were  suifered  for  weeks  to  occupy  Alexandria  with  an 
insufficient  force,  to  excite  insurrection  in  Baltimore, 
and  to  destroy  the  national  property  at  Norfork,  except 
that  which  was  destroyed  under  orders  bv  ourselves. 
At  last,  after  long  delays,  Baltimore  was  recovered, 
Alexandria  was  occupied  by  national  troops,  and  the 
rebels  were  driven  from  Harper  s  Ferry.  Meanwhile  it 
had  become  evident  that  the  seventy-five  thousand  men 
oiiginally  called  lor  would  not  be  sufficient.  To  replace 
them  I  took  the  liberty  to  propose  to  call  for  sixty-five 
thousand  volunteers.  This  proposition,  after  having  been 
modified  so  as  to  include  an  increase  of  the  regular  army 
was  sanctioned  by  the  President,  who,  with  the  consent 
of  the  Secretary  of  AVar,  directed  me  to  prepare  the  nec- 
essary orders.  I  invited  to  my  assistance  Col.  Thomas, 
Maj.  McDowell  and  Capt.  Franklin  ;  and  after  a  good 
deal  of  consideration  the  orders  Nos.  lo  and  IG  were 
framed,  the  one  for  the  enlistment  of  volunteers  and  the 
other  for  regular  regiments."" 

The  speech  delivered  by  Mr.  Chase  in  the  Peace  Con- 
ference was  one  of  the  best  ett'orts  which  ever  fell  from 
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his  lips,  it  came  direct  from  his  heart.*  In  it  could  be 
discovered  no  trace  of  sympathy  with  secession,  either 
as  to  doctrine,  or  as  to  the  slightest  desire  of  dissolution. 
Mr.  Chase  spoke  substantially  as  follows :  "  You  profess 
to  be  satisfied  with  slavery,  as  it  is,  and  where  it  is. 
You  think  the  institution  just  and  beneficial.  The  very 
able  gentleman  from  Virginia  (Mr.  M.  Seddon).  who 
commands  the  respect  of  all,  by  the  frankness  and  sin- 
cerity of  his  speech,  has  said  that  he  believes  slavery  to 
be  the  condition  in  which  the  African  is  to  be  educated 
up  to  freedom.  He  does  not  believe  in  perpetual  slavery. 
He  believes  the  time  will  come  when  the  slave,  through 
the  beneficent  influence  of  the  circumstances  which  sur- 
round him,  will  rise  in  intelligence,  capacity,  and  char- 
acter, to  the  dignity  of  a  freeman,  and  will  be  free.  We 
cannot  agree  with  you,  and,  therefore,  do  not  propose  to 
'allow  slavery  where  we  are  responsible  for  it,  outside  of 
your  State  limits,  and  under  national  jurisdiction.  But 
we  do  not  mean  to  interfere  with  it  at  all  within  State 
limits.  So  far  as  we  are  concerned,  you  can  work  out 
your  experiment  there  in  .peace.  We  shall  rejoice  if  no 
evil  comes  from  it  to  you  or  yours."  (Mr.  Chase's  time 
having  expired,  he  was  unanimously  invited  to  proceed.) 
"Aside  from  the  Territorial  question — the  question  of 
slavery  outside  of  slave  States — I  know  of  but  one 
serious  difficulty.  I  refer  to  the  question  concerning 
fugitives  from  service.  The  clause  in  the  Constitution 
concerning  this  class  of  persons  is  regarded  by  almost 
all  men,  north  and  south,  as  a  stipulation  for  their 
surrender,  to  their  masters,  of  slaves  escaping  into 
free  States.  The  people  of  the  free  States,  however, 
who  believe  that  slave  holding  is  wrong,  cannot,  and 
will  not,  aid  in  the  reclamation  ;  and  the  stipulation 
becomes,  therefore,  a  dead  letter.  You  complain  of  bad 
faith,  and  the  complaint  is  retorted  by  denunciations  of 
the  cruelty  which  would  drag  back  to  bondage  the  poor 
slave  who  has  escaped  from  it.     You,  thinking  slavery 
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right,  claim  the  fulfillment  of  the  stipulation ;  we,  think- 
ing slavery  wrong,  cannot  fulfill  the  stipulation  without 
consciousness  of  participation  in  wrong.  Hei'e  is  a  real 
difficulty ;  but  it  seems  to  me  not  insuperable.  It  will 
not  do  for  us  to  say  to  you,  in  justification  of  non-per- 
formance, '  The  stii)ulation  is  immoral,  and,  therefore, 
we  cannot  execute  it ;  for  you  deny  the  immoi-ality,  and 
we  cannot  assume  to  judge  for  you.  On  the  other  hand 
you  ougbt  not  to  exact  from  us  the  liteml  perfonnance 
of  the  stipuhition,  when  you  know  we  cannot  perform 
it  without  conscious  culpability.  A  true  solution  of  the 
difficulty  seems  to  be  attainable  by  regarding  it  as  a  sim- 
ple case  where  a  contiuct,  from  changed  circumstances, 
cannot  be  fulfilled  exactly  as  made.  A  Court  of  Equity, 
in  such  a  case,  decrees  execution  as  near  as  may  be.  It  re- 
quires the  party  who  cannot  perform  to  make  compensa- 
tion for  non-performance.  Why  cannot  the  same  prin- 
ciple be  applied  to  the  rendition  of  fugitives  from  ser- 
vice? We  cannot  surrender,  but  we  can  compensate. 
Why  not,  then,  avoid  all  difficulties  on  all  sides,  and 
show  respectively  good  faith  and  good  will,  by  provid- 
ing and  accepting  comi)ensation  where  masters  reclaim 
escaping  servants,  and  prove  tlieii*  right  to  reclamation 
under  the  Constitution  (  Instead  of  a  judgment  for  ren- 
dition, let  there  be  a  judgment  for  compensation,  deter- 
mined by  the  true  value  of  the  services,  and  Itt  the  same 
judgment  assure  freedom  to  the  fugitive.  The  cost  to 
the  national  treasury  would  be  as  nothing,  in  compari- 
son with  the  evils  of  discord  and  strife.  All  parties 
woTikl  be  gainers.  What  I  have  just  said  is,  indeed,  not 
exactly  to  the  point  of  the  present  discussion.  But  I 
refer  to  this  matter  to  show  how  easily  the  greatest  diffi- 
culties may  be  adjusted,  if  approached  in  a  truly  just, 
generous  and  patriotic  spirit.  I  refer  to  it,  also,  in  order 
to  show^  you  that,  if  we  do  not  concede  all  your  wishes, 
it  is  because  our  ideas  of  justice,  duty  and  honor  forbid, 
and  not  because  we  cherish  any  hostile  or  aggressive 
sentiments.  We  will  go  as  far  as  we  can  to  meet  you — 
come  you,  as  far  as  you  can,  to  meet  us.     Join,  at  least. 
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in  the  declaration  we  propose.  Your  people  have  confi- 
dence in  you.  They  will  believe  you.  The  declaration, 
made  with  substantial  unanimity  by  this  conference,  will 
tranquilize  public  sentiment,  and  give  a  chance  for  rea- 
son to  resume  its  'sway,  and  patriotic  counsels  to  gain  a 
hearing.  Do  you  say  that,  after  all,  what  we  propose 
embodies  no  substantial  guaranties  of  immunity  to 
slavery  through  the  perversion  of  federal  power  ?  We 
reply  that  we  think  the  Constitution,  as  it  stands,  inter- 
preted honestly  and  executed  faithfully,  is  sufficient  for 
all  pnictical  purposes  ;  and  that  you  will  find  all  desira- 
ble security  in  the  legislation  or  non-legislation  of  Con- 
gress. If  you  think  otherwise,  we  are  ready  to  join  you 
in  recommending  a  National  Convention  to  propose 
amendments  to  the  Constitution  in  the  regular  and  le- 
gitimate way.  Kentucky,  a  slave  State,  has  proposed 
such  a  convention ;  Illinois,  a  free  State,  has  joined  in 
the  proposition.  Join  us,  then,  in  recommending  such 
a  convention,  and  assure  us  that  you  will  abide  by  its 
decision.  We  will  join  you,  and  give  a  similar  assur- 
ance. This,  gentlemen,  is  the  proposition  we  make  you 
to-day.  It  is  embodied  in  the  amendment  just  submit- 
ted. Is  it  not  a  fair  proposition?  It  is  aj)lain  declara- 
tion of  facts  which  cannot  reasonably  be  questioned,  and 
a  plain  submission  of  all  disputed  questions  to  the  only 
proper  tribunal  for  the  settlement  of  such  questions — 
that  of  the  American  people,  acting  through  a  National 
Convention.  The  only  alternative  to  this  proposition,  is 
the  proposition  that  the  present  Congress  be  called  upon 
to  submit  to  the  States  a  thirteenth  article  embodying 
the  amendments  recommended  by  the  committee.  In 
order  to  the  submission  of  these  amendments  to  the 
States  by  Congress,  a  two-thirds  vote  in  each  House  is 
necessary.  That,  I  venture  to  say,  cannot  be  obtained. 
Were  it  otherwise,  who  can  assure  you  that  the  new 
article  will  obtain  the  sanction  of  three-fourths  of  the 
States,  without  which  it  is  a  nullity  ?  As  a  measure  of 
pacification,  I  do  not  understand  it.  There  is,  in  my 
judgment,  no  peace  in  it.     Gentlemen  here,  of  patriot- 
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ism  and  intelligence,  think  otherwise.     I  am  sorry  that 
I  cannot  agree  with  them     Gentlemen  say,  if  this  propo- 
sition cannot  prevail,  every  slave  State  will  secede ;  or, 
as  some  prefer  to  phase  it,  will  resort  to  revolution.     I 
forbear  to  discuss  eventualities.     I  must  say,  however, 
and  say  plainly,  that  considerations,  such  as  these,  will 
not  move  me  from  my  recognized  duty  to  my  countiy  and 
its  Constitution.     And  let  me  say,  for  the  people  of  the 
free  States,  that  they  are  a  thoughtful  people,  and  are 
in  earnest  in  this  business.     They  do  not  delegate  their 
right  of  private  judgment.     They  love  their  institutions 
and  the  Union.     7%^?/  will  not  surrender  the  one^  nor 
give  up  the  other ^  without  great  sacrifices.     Upon  the 
question  of  the  maintenance  of  an  unbroken  Union  and 
a  whole  country  they  never  were — and  it  is  my  firm  con- 
mction  they  never  will  he — divided.     Gentlemen  who 
think  they  will  be,  even  in  the  worst  contingency,  will, 
y^l  think,  be  disappointed.     If  forced  to  the  last  extrem- 
ity, the  people  will  meet  the  issue  as  best  they  may ; 
but  be  assured  that  they  will  meet  it  with  no  discordant 
councils.     Gentlemen,  Mr.  Lincoln  will  be  inauguiated 
on  the  4th  of  March.     He  will  take  an  oath  to  protect 
and  defend  the  Constitution  of  the  Ignited  States  —  of 
the  whole  of  all  the  United  States.     That  oath  will  bind 
him  to  take  care  that  the  laws  be  faithfully  executed 
throughout  the  United  States.     AVill  secession  al)solve 
him  from  that  oath  {     Will  it  diminish,  by  one  jot  or 
tittle,  its  awful  obligations  i     AVill  attemi)ted  revolution 
do  more  than  secession  i     And  if  not — and  the  oath  and 
the  obligation  remain — and  the  President  does  his  duty 
and  undertakes  to  enforce  the  laws,  and  secession  or 
revolution  exists,  what  then  ^     AVar  I     Civil  war  I     Mr. 
President,  let  us  not  rush  headlong  into  that  unfathoma- 
ble gulf.     Let  us  not  tempt  this  unutterable  woe.     \A'e 
offer  you  a  plain  and  honorable  mode  of  adjusting  all 
difficulties.     It  is  a  mode  which,  we  believe,  will  receive 
the  sanction  of  the  people.     AA^e  pledge  ourselves  here 
that  we  will  do  all  in  our  power  to  obtain  their  sanction 
for  it.     Is  it  too  much  to  ask  of  you,  gentlemen,  of  the 
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south,  to  meet  us  on  this  honorable  and  practicable 
ground?  AVill  you  not,  at  least,  concede  this  to  the 
country?" 

Chase  was  indebted  for  his  success,  as  Secretary  of 
the  Treasury,  in  great  part,  to  the  confidence  and  sup- 
port, most  generally  given  him,  of  a  number  of  distin- 
guished citizens  having  large  influence  in  financial  cir- 
cles, and  he  endeavored  to  merit  what  they  gave,  by 
frankness,  fairness  and  firmness.  Congress  assembled 
on  the  4th  of  July,  1861,  and  soon  afterwards  passed  an 
act  to  authorize  a  national  loan,  and  for  other  purposes. 
Under  this  act,  and  acts  amending  it.  Chase  took  meas- 
ures to  secure  the  funds  necessary  to  carry  on  the  war. 
AVith  this  object,  he  invited  representatives  from  the 
banking  institutions  of  New  York,  Boston  and  Phila- 
delphia, to  meet  him  in  New  York,  £tnd  they  promptly 
responded  to  his  invitation.  The  conferences  were  full 
and  unreserved.  He  explained  to  them  the  situation  of 
the  country ;  the  large,  inevitable  expenditure  for  the 
suppression  of  the  rebellion ;  his  hopes  for  vigorous 
pr6secution  of  all  measures  necessary  to  that  great 
end ;  his  ^^ishes  for  economy ;  his  views  of  the  inex- 
pediency of  high  rates  of  interest,  which  might  suggest  a 
possibility  of  future  inability  to  pay  it.  They,  on  their 
side,  explained  the  position  of  the  banks  ;  their  disposi- 
tion to  sustain  the  government;  and  their  inability  to 
take  more  bonds  than  their  disposable  capital  allowed, 
without  a  prospect  of  an  early  sale  and  distribution. 
They  thought  his  ideas  as  to  interest  rather  too  string- 
ent ;  and,  on  some  other  points,  they  thought  him  rather 
illiberal — not  sufliciently  considerate,  perhaps,  of  the 
interests  they  represented.  Chase  was  obliged  to  be  very 
firm,  and  he  said :  ''Gentlemen,  I  am  sure  you  wish  to 
do  all  you  can.  I  hope  that  you  will  find  that  you  can 
take  the  loans  required  on  the  teims  which  can  be  ad- 
mitted. If  not,  I  must  go  back  to  Washington  and  issue 
notes  for  circulation ;  for,  gentlemen,  the  war  must  go 
on  until  this  Rebellion  is  put  down,  if  we  have  to  put 
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out  paper  until  it  takes  a  thousand  dollars  to  buy  a 
breakfast." 

The  result  of  the  conference  was  an  agreement  by  the 
banks  of  New  York,  Boston  and  Philadelphia,  to  xylite 
as  associates,  and  advance  to  the  government  $50,000,000 
at  once,  or  as  wanted,  on  the  Secretary's  drafts  in  favor 
of  the  Assistant  Treasurers ;  in  consideration  of  which 
Mr.  Chase,  on  his  part,  agreed  to  appeal  to  the  people 
for  subscriptions  to  a  national  loan,  on  three  years'  notes 
bearing  7.30  per  cent  interest;  and  convertable  into 
twenty  year  bonds  bearing  six  per  cent ;  and  to  pay  over 
the  proceeds  of  the  subscriptions  to  the  banks,  in  satis- 
faction of  their  advances,  so  far  as  they  would  go,  and  to 
deliver  to  them  7.30  notes  for  any  deficiency.  This 
agreement  was  faithfully  fulfilled.  Books  of  subscrip- 
tioti  to  the  national  loan  were  opened  in  all  parts  of  the 
loyal  States,  and  the  people  responded  with  great  alac- 
raty.  About  §45,000,000  were  thus  subscribed  and  paid 
to  the  banks,  and  the  remainder  was  made  good  by  the 
delivery  of  tlie  promised  seven-thirties.  This  operation 
enabled  the  banks  to  make  a  second  advance  of  >C)0,(15h),- 
0(K),  on  nearly  the  same  terms.  It  had  become  evident 
that  the  popular  subscription  would  not  continue  as  large 
and  prompt  as  at  first,  and  the  inconveniences  of  its 
management  by  the  department  had  proved  to  be  very 
great.  The  accounts  of  the  subscription  agents  were 
therefore  closed,  and  the  notes  for  the  second  loan  were 
delivered  directlv  to  the  bankers  who  distributed  them, 
as  best  suited  themselves.  This  simplified  the  transac- 
tion  to  the  Treasury  ;  and  the  arrangement,  though  not 
quite  so  advantageous  to  the  banks  as  the  first,  was  eveiy 
way  more  convenient.  By  these  two  loans,  §100,000,000 
was  obtained,  paying  under  the  immediate  exigency  a 
rate  of  interest  only  one  and  three-tenths  per  cent  higher 
than  the  ordinary  rate  of  six  per  cent,  and  that  only  for 
three  years.  The  sums  needed  beyond  the  amount  thus 
obtained,  were  supplied  by  the  negotiation  of  notes  at 
two  years  and  sixty  days,  and  by  issuing  United  States 
notes  as  circulation.    The  banks  declined  to  make  another 
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loan  of  $50,000,000  for  7.30  notes,  and  Chase  was  obliged 
by  the  absolute  necessity  of  providing  means  for  military 
and  naval  disbursement,  to  offer  another  description  of 
securities.  The  act  authorizing  a  national  loan  provided 
for  the  disposal  of  six  per  cent  bonds  with  such  deduc- 
tion from  their  face  value  as  would  make  them  equiva- 
lent to  seven  per  cent  bonds,  redeemable  after  twenty 
years,  disposed  of  at  par.  Chase  was  extremely  reluct- 
ant to  avail  himself  of  this  power,  but  the  emergency  was 
great,  and  there  was  no  other  resource,  and  he  submitted. 
Fifty  millions  in  six  per  cent  bonds,  were  equal  to  $45,- 
795,878.48  in  seven  per  cfnt  bonds,  redeemable  after 
twenty  years;  and  accordingly  he  gave  the  banks  $50,- 
000,000  in  six  per  cent  bonds,  for  $45,795,478.48  in  coin. 
The  banks  had  constantly  urged  him  to  forego  the  further 
issue  of  United  States  notes,  and  draw  directly  upon  them 
for  the  sums  subscribed,  and  placed  on  their  books  to 
the  credit  of  the  Government.  ''In  what  funds  will  my 
drafts  be  paid?"  he  asked.  "We  in  New  York  are 
entirely  willing  to  pay  in  coin,"  was  the  reply.  ''But 
how  will  it  be  in  Boston  ?  How  in  Philadelphia  ?  How 
if  you  in  New  York  give  the  draft  holder  a  check  on  Cin- 
cinnati or  St  Louis,  will  the  check  be  paid  ?  In  whatever 
funds  the  holder  of  the  draft  or  check  is  willing  to  re- 
ceive. That  is  to  say,  was  answered,  in  coin,  if  the  holder 
insists  on  coin,  and  the  bank  is  able  and  willing  to  pay ; 
but  in  bank  notes  if  he  will  consent  to  receive  bank  notes. 
Chase  replied,  I  cannot  consent  to  this,  gentlemen.  You 
ask  me  to  borrow  the  credit  of  local  banks  in  the  form  of 
circulation.  I  prefer  to  put  the  credit  of  the  people  into 
notes,  and  use  them  as  money.  If  you  \vill  lend  me  all  the 
coin  required, or  show  me  where  I  can  borrow  it  elsewhere 
at  fair  rates,  I  will  withdraw  every  note  already  issued,  and 
pledge  myself  never  to  issue  another ;  but  if  you  cannot, 
you  must  let  me  stick  to  United  States  notes,  and  in- 
crease the  issue  of  them  just  as  far  as  the  deficiency  of 
coin  may  require."  This  resolution,  seen  to  be  unalter- 
able, was  followed  by  important  consequences.  The 
negotiation  of  the  seven  per  cent  loan  (for  such  it  really 
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was)  took  place  on  the  16th  of  November.  The  bankers 
could  not  pay  their  subscription  in  coin  unless  they  could 
find  a  market  for  their  bonds,  and  the  prices  declined 
instead  of  advancing.  It  soon  became  plain  that  the 
bank  note  circulation  could  not  be  sustained  at  the  par 
of  coin,  unless  made  receivable  by  the  Government,  and 
that  it  could  not  be  made  so  receivable  without  risk  of 
serious  and  perhaps  irretrievable  financial  embarrassment 
and  disorder.  In  other  woi-ds,  it  became  plain  that  sus- 
pension was  inevitable,  except  by  sacrifices,  which  the 
banks  would  not  make. 

The  banks  of  New  York  suspended  on  the  30th  of  De- 
cember, 1861,  and  their  example  was  followed  throughout 
the  country.  This  suspension  made  it  certain  that  the 
Government  could  no  longer  obtain  coin  on  loans  in  any 
adequate  amounts ;  some  of  the  banks  indeed,  which 
had  subscribed  to  the  seven  per  cent  loan,  declined  to 
pay  their  subscriptions  in  coin,  and  even  asked  to  be 
relieved  from  payment  in  notes  of  the  United  States. 
Under  these  circumstances  Chase  had  no  choice  but  to 
suspend  payment  of  tliese  notes  in  coin,  and  take 
measures  to  provide  a  currency  in  which  loans  could  be 
negotiated,  and  the  transactions  of  the  Government  car- 
ried on.  He  wished  to  avoid  the  necessity  of  making 
notes  of  any  kind  a  legal  tender  ;  and  proposed  several 
modes  of  doing  it.  To  none  could  the  unanimous  con- 
sent of  the  banks  be  obtained.  Some  of  them  manifested 
a  disposition  to  discredit  the  national  circulation  wholly, 
whether  issued  in  notes  bearing  interest,  or  issued  in 
notes  bearing  no  interest ;  and  if  possible,  force  upon 
the  country  the  circulation  of  the  suspended  banks.  Of 
all  the  great  public  benefits  conferred  on  his  country  by 
this  eminent  statesman,  none  will  be  longer  remembered 
or  more  greatly  praised  than  his  connection  with  the 
Treasury  department ;  he  found  the  nation  almost  bank- 
rupt, and  his  genius  provided  the  means  for  can-y- 
ing  on  the  greatest  war  known  to  history.  A  Cabi- 
net meeting  was  called  on  the  26th  of  December,  in 
reference  to  the  celebrated  Trent  aflFair.     Secretary  Chase 
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said  that  in  his  judgment  the  case  stood  precisely  thus  : 
**In  taking  the  rebel  envoys  and  their  secretaries  from 
the  'Trent,'  without  envoking  or  proposing  to  envoke 
the  sanction  of  any  judicial  tribunal,  Captain  Wilkes 
clearly  violated  the  laws  of  nations,  and  in  that  very 
principle  which  the  United  States  have  ever  most  zeal- 
ously maintained.  Great  Britain,  therefore,  had  a  right 
to  ask  from  us  a  disavowal  of  the  act,  and  the  restora- 
tion ^of  the  persons  to  the  condition  in  which  they  were 
when  taken ;  and,  if  this  right  was  insisted  on,  it  was 
our  duty,  however  disagreeable,  to  do  what  was  asked. 
He  considered,  on  the  other  hand,  that  the  circumstances 
under  which  the  act  of  Captain  Wilkes  was  done,  not 
only  repelled  the  imputation  of  aggressive  or  unfriendly 
intent,  but  entitled  him  to  commendation  for  the  motives 
by  which  his  conduct  was  governed,  and  reduced  the 
seisure  and  removal  from  the  'Trent'  of  the  rebel  com- 
missioners to  a  mere  technical  violation  of  the  neutral 
rights  of  England.  Mason  and  Slidell  were  commission- 
ers bearing  dispatches  from  the  rebel  government  to 
Europe,  and  their  character  and  charge  were  well  known 
to  the  commaner  of  the  'Trent.'  At  the  time  of  the 
seizure,  therefore,  the  *  Trent'  was  knowingly  employed  in 
violation  of  English  law,  of  the  Royal  proclamation,  and 
of  her  duty  to  the  United  States  as  a  friendly  nation. 
Conscious  of  the  fact,  the  commander  refused  when  re 
quested  to  exhibit  his  passenger  list.  The  capture  was 
of  course  wan-anted,  and  Captain  Wilkes,  in  making  it, 
performed  only  his  plain  duty  to  his  government.  He 
had  a  right  to  break  up  the  voyage  and  send  the  steamer 
as  prize  into  a  port  for  trial  and  condemnation.  But  the 
steamer  was  employed  in  the  conveyance  of  mails  and 
passengers,  and  Captain  Wilkes  was  desirous  to  avoid 
the  public  injury  of  delaying  the  transmission  of  the 
former,  and  the  private  hardship  likely  to  result  from 
interrupting  the  voyage  of  the  latter.  Governed  mainly 
by  these  motives,  he  obeyed  what  seemed  to  him  the 
dictates  of  humanity  and  friendly  consideration  for  a 
friendly  nation,  by  removing  the  contraband  pt:'rsons  from 
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the  '  Trent '  with  the  least  possible  inconvenience  to  all 
concerned,  and  suflEering  the  vessel,  with  her  other  pas- 
sengers and  mails,  to  proceed  to  her  destination.    In 
doing  this  he  surrendered  a  iDrize  which  might  have 
tempted  cupidity,  without  a  thought  that,  by  the  self- 
same act,  he  was  depriving  himself  of  the  only  means  of 
justifying  the  capture,  eitherof  persons  or  vessel,  through 
a  judicial  decision.     Mr.  Chase  thought  it  certainly  was 
not  too  much  to  expect  of  a  friendly  nation,  and  es- 
pecially of  a  nation  of  the  same  .blood,  religion  and  char- 
acteristic civilization  as  our  own,  that  in  consideration 
of  the  great  rights,  she  would  overlook  the  little  wrong, 
nor  could  he  then  persuade  himself  that,  were  all  the 
circumstances  known  to  the  English  government,  as  to 
ours,  the  surrender  of  the  rebel  commissioners  would  be 
insisted  upon.     The  secretary  asserted  that  the  techni- 
cal right  was  undoubtedly  with  England.     As  rebels  or 
as  traitors  to  our  government,  the  pretended  commis- 
sioners would  have  been  safe  on  a  neutral  ship.     It  was 
only  in  their  character  as  envoys  that  they  were  subject 
to  arrest  as  contraband.     They  could  not  rightfully  be 
taken   from  the  ship  until  after  the  judi(!ial  condem- 
nation of  the  ship  herself,    for  receiving  and   carrying 
them.     However  excused  or  even  justified  by  motives, 
the  act  of  removing  them  as  prisoners  from  the  '  Trent,' 
without  resorting  to  any  judicial  cognizance,  was  in  itself 
indefensible.     We  could  not  denv  this  without  denving 
our  history.     Were  the  circumstances  reversed,  our  gov- 
ernment would,  Mr.  Chase  thought,  accept  the  explana- 
tion and  let  England  keep  her  rebels  ;  and  he  could  not 
divest  himself  from  the  belief  that,  were  the  case  fairly 
understood,  the  British  government  would  do  likewise. 
Bat  we  cannot  afford  delays.     AVhile  the  matter  hangs 
in  uncertainty  the  public  mind  will  remain  disquieted, 
our  commerce  will  suffer  serious  harm,  our  action  against 
the  rebels  must  be  greatly  hindered,  and  the  restoration 
of  our  prosperity — largely  identified  with   that  of  all 
nations — must  be  delayed.     Better  then  to  make  now 
the  sacrifice  of  feeling  involved  in  the  surrender  of  these 


SALMON   P.  CHASE.  699 

rebels,  than  even  avoid  it  by  the  delays  which  explana- 
tions must  occasion.  I  give  my  adhesion,  therefore,  to 
the  conclusion  at  which  the  Secretary  of  State  has  ar- 
rived. It  is  gall  and  wormwood  to  me.  Rather  than 
consent  to  the  liberation  of  these  men,  I  would  sacrifice 
everything  I  possess.  But  I  am  consoled  by  the  reflec- 
tion that,  while  nothing  but  severest  retribution  is  due 
to  them,  the  surrender,  under  existing  circumstances,  is 
simply  doing  right^ — simply  proving  faithful  to  our  own 
ideas  and  traditions  under  strong  temptations  to  violate 
them  ;  simply  giving  to  England  and  the  world  the  most 
signal  proof  that  the  American  nation  will  not,  under 
any  circumstances,  for  the  sake  of  inflicting  just  pun- 
ishment on  rebels,  commit  even  a  technical  wrong 
against  neutrals."  Mr.  Chase  was  requested  by  the 
President  to  give  his  opinion  upon  the  question  of  the 
admission  of  West  Virginia,  into  the  Union.  His  answer 
is  of  great  interest.  '*  My  thoughtful  attention  has  been 
given  to  the  questions  which  you  have  proposed  to  me, 
as  the  head  of  one  of  the  departments,  touching  the  act 
of  Congress  admitting  the  State  of  West  Virginia  into 
the  Union. 

"  The  questions  proposed  are  two : 

"1st.  Is  the  act  constitutional  ? 

"  2d.    Is  the  act  expedient  ? 

*'lst.  In  my  judgment  the  act  is  constitutional.  In 
the  convention  which  framed  the  Constitution,  the  for- 
mation of  new  States  was  much  considered.  Some  of 
the  ablest  men  in  the  convention,  including  all,  or  nearly 
all,  the  delegates  from  Maryland,  Delaware  and  New 
Jersey,  insisted  that  Congress  should  have  power  to  form 
new  States  within  the  limits  of  existing  States  without 
the  consent  of  the  latter.  All  agreed  that  Congress 
should  have  the  power  with  that  consent.  The  result  of 
deliberation  was  the  grant  to  Congress  of  a  general  power 
to  admit  new  States,  with  a  limit  on  its  exercise  in  re- 
spect to  States  formed  within  the  jurisdiction  of  old 
States,  or  by  the  junction  of  old  States  or  parts  of  such, 
to  cases  of  consent  by  the  Legislatures  of  the  States  con- 
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cerned.  The  power  of  Congress  to  admit  the  State  of 
West  Virginia,  formed  within  the  existing  State  of  Vir- 
ginia, is  clear,  if  the  consent  of  the  Legislature  of  the 
State  of  Virginia  has  been  given.  That  this  consent  has 
been  given  cannot  be  denied,  unless  the  whole  action  of 
the  executive  and  legislative  branches  of  the  Federal 
Government,  for  the  last  eighteen  months,  has  been 
mistaken,  and  is  now  to  be  reversed.  In  April,  1861,  a 
convention  of  citizens  of  Virginia  assumed  to  pass  an 
ordinance  of  secession  ;  called  in  rebel  troops,  and  made 
common  cause  with  the  insurrection  which  had  broken 
out  against  the  Government  of  the  United  States.  Most 
of  the  persons  exercising  the  functions  of  State  govern- 
ment in  Virginia  joined  the  rebels,  and  refused  to  per- 
form their  duties  to  the  Union  they  had  sworn  to  support. 
They  thus  abdicated  their  power  of  government  in  respect 
to  the  United  States.  But  a  large  portion  of  the  people, 
a  number  of  members  of  the  Legislature,  and  some  judi- 
cial officers,  did  not  follow  their  treasonable  example. 
Most  of  the  members  of  the  Legislature,  who  remained 
faithful  to  their  oaths,  met  at  Wheeling  and  reconsti- 
tuted the  government  of  Mrginia,  and  elected  senators 
in  Congress,  who  now  occupy  their  seats  as  such.  Under 
this  reconstituted  government,  a  Governor  has  been 
elected,  who  now  exercises  executive  authority  through- 
out tlie  State,  except  so  far  as  he  is  excluded  by  armed 
rebellion.  By  repeated  and  most  significant  acts  the 
Government  of  the  United  States  has  recognized  this 
government  of  A^irginia  as  the  only  legal  and  (.'Onstitu- 
tional  government  of  the  whole  State.  In  my  judgment, 
no  other  course  than  this  was  open  to  the  National  Gov- 
ernment. In  every  case  of  insurrection  involving  the 
persons  exercising  the  powers  of  State  government,  when 
a  large  body  of  the  people  remain  faithful,  that  body,  so 
far  as  the  Union  is  concerned,  must  be  taken  to  consti- 
tute the  State.  It  would  have  been  as  absurd,  as  it 
would  have  been  impolitic,  to  deny  to  the  large  loyal 
population  of  Virginia  the  powers  of  a  State  govern- 
ment, because  men,  whom  they  had  clothed  with  execu- 
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tive  or  legislative  or  judicial  powers,  had  betrayed  their 
trusts  and  joined  iri  rebellion  against  their  country.  It 
does  not  admit  of  doubt,  therefore,  as  it  seems  to  me, 
that  the  Legislature  which  gave  its  consent  to  the  forma- 
tion and  erection  of  the  State  of  West  Virginia,  was  the 
true  and  only  lawful  Legislature  of  the  State  of  Virginia. 
The  Madison  papers  clearly  show  that  the  consent  of 
the  Legislature  of  the  original  State,  was  the  only  con- 
sent required  to  the  erection  and  formation  of  a  new 
State  within  its  jurisdiction.  That  consent  having  been 
given,  the  consent  of  the  new  State,  if  required,  is 
proved  by  her  application  for  admission.  Nothing 
required  by  the  Constitution  to  the  formation  and  ad- 
mission of  West  Virginia  into  the  United  States  is, 
therefore,  wanting;  and  the  act  of  admission  must, 
necessaiily,  be  constitutional.  Nor  is  this  conclusion 
technical,  as  some  may  think.  The  Legislature  of  Vir- 
ginia, it  may  be  admitted,  did  not  contain  many  mem- 
bers from  the  eastern  counties.  It  contained,  however, 
representatives  from  all  the  counties  whose  inhabitants 
were  not  rebels  themselves,  or  dominated  of  greater 
numbers  of  rebels.  It  was  the  only  Legislature  of  the 
State  known  to  the  Union.  If  its  consent  was  not  valid, 
no  consent  could  be.  If  its  consent  was  not  valid,  the 
Constitution,  as  to  the  people  of  AVest  Virginia,  has  been 
so  suspended  by  the  rebellion,  that  a  most  important 
right  under  it  is  utterly  lost.  It  is  safer,  in  my  opinion, 
to  follow  plain  jjrinciples  to  plain  conclusions,  than  to 
turn  aside  from  consequences,  clearly  logical,  because 
not  exactly  agreeable  to  our  views  of  expediency. 

2d.  And  this  brings  me  to  the  second  question.  Is 
the  act  of  admission  expedient  i  The  act  is  almost  uni- 
versally regarded  as  of  vital  importance  to  their  welfare 
by  the  loyal  people  most  immediately  interested,  and  it 
has  received  the  sanction  of  large  majorities  in  both 
Houses  of .  Congress.  These  facts  afford  strong  pre- 
sumptions q\'  expediency.  It  is,  moreover,  well  known 
that,  for  many  years,  the  people  of  V\  est  Virginia  have 
desired  separation  on  good  anrl   substantial  grounds ; 
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nor  do  I  perceive  any  good  and  substantial  reason  to  be- 
lieve that  consent  to  such  separation  would  now  be  with- 
held by  a  Legislature  actually  elected  from  all  the  coun- 
ties of  the  State,  and  untouched  by  rebel  sympathies. 
However  this  may  be — much,  very  much — is  due  to  the 
desires  and  convictions  of  the  loyal  people  of  West  Vir- 
ginia. To  them,  admission  is  an  object  of  intense  inter- 
est ;  and  their  conviction  is  strongly  expressed  that  the 
veto  of  the  act  and  its  consequent  failure  would  result 
in  the  profound  discouragement  of  all  loyal  men,  and 
the  proportionate  elation  and  joy  of  all  symj^athizers 
with  rebellion.  Nor  is  it  to  be  forgotten  that  such  a 
veto  will  be  regarded  by  many  as  an  abandonment  of  the 
views  which  have  hitherto  guided  the  action  of  the  Gov- 
ernment in  relation  to  Virginia ;  will  opei^ate  as  a  sort 
of  disavowal  of  the  loyal  government,  and  may  be  fol- 
lowed by  its  disorganization.  No  act  not  imperative  de- 
manded by  constitutional  duty  should  be  performed  by 
the  executive,  if  likely  to  be  attended  by  consequences 
like  these.  It  may  be  said,  indeed,  that' the  admission 
of  AVest  Virginia  will  dmw  after  it  the  necessity  of  ad- 
mitting other  States,  under  the  consent  of  extemporized 
Legislatures,  assuming  to  act  for  whole  States,  though 
really  representing  no  imj^ortant  part  of  their  territory'. 
I  think  this  necessity  imaginary.  There  is  no  such  leg- 
islature, nor  is  there  likely  to  be.  No  such  legislature, 
if  extemporized,  is  likely  to  receive  the  recognition  of 
Congress  or  the  executive.  The  case  of  West  A'irginia 
will  form  no  evil  precedent.  Far  otherwise.  It  will  en- 
courage the  loyal  by  the  assurance  it  will  give  of  national 
recognition  and  support ;  but  it  will  inspire  no  hopes 
that  the  national  government  will  countenance  needless 
and  unreasonable  attemi)ts  to  break  up  or  impair  the  in- 
tegrity of  States.  If  a  case  ])arallel  to  that  of  West 
Virginia  shall  present  itself,  it  will  doubtless  be  entitled 
to  like  considei-ation ;  but  the  contingency  of  such  a 
case  is  surely  too  remote,  to  countervail  all  the  consid- 
erations of  expediency  which  sustain  the  act.  My  an- 
swer to  both  questions,  therefore,  is  affirmative.'' 
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The  following  document  will  be  read  with  interest ; 
it  proves  Mr.  Chase's  intimate  connection  with  the 
Emancipation  Proclamation:  "In  accordance  with 
your  verbal  directions  of  yesterday,  I  most  respectfully 
submit  the  following  observations  in  respect  to  the  draft 
of  a  Proclamation  designating  the  States  and  parts  of 
States  within  which  the  Proclamation  of  the  22d  of  Sep- 
tember, 1862,  is  to  take  effect  according  to  the  terms 
thereof : 

"I.  It  seems  to  me  wisest  to  make  no  exception  of 
parts  of  States  from  the  operation  of  the  Proclamation, 
save  the  forty-night  counties  designated  as  West  Vir- 
ginia.    My  reasons  ai'e  these  : 

"1st.  Such  exceptions  will  impair,  in  public  estima- 
tion, the  moral  effect  of  the  Proclamation,  and  in\ite 
censures  which  it  would  be  well,  if  possible,  to  avoid. 

"2d.  Such  exceptions  must  necessarily  be  confined  to 
some  few  parishes  and  counties  in  Louisiana  and  Vir- 
ginia, and  can  have  no  practically  useful  result.  Through 
the  operation  of  various  acts  of  Congress,  the  slaves  of 
disloyal  masters  in  those  parts  are  already  enfranchised, 
and  the  slaves  of  loyal  mastei's  are  practically  so.  Some 
of  the  latter  have  already  commenced  paying  wages  to 
their  laborers,  formerly  slaves  ;  and  it  is  to  be  feared  that 
if  by  the  exceptions,  slavery  is  practically  re-established 
in  favor  oi  some  masters,  while  abolisl^ed  by  law  and  by 
the  necessary  effect  of  military  occupation  as  to  others, 
very  serious  inconveniences  may  arise. 

"  8d.  No  intimation  of  exceptions  of  this  kind  is  given 
in  the  September  Proclamation,  nor  does  it  appear  that 
any  intimations  otherwise  given  have  been  taken  into 
account  by  those  who  have  participated  in  the  recent  elec- 
tions, or  that  any  exceptions  of  their  particular  localities 
are  desired  by  them. 

"II.  I  think  it  would  be  expedient  to  omit  from  the 
proposed  Proclamation  the  declaration  that  the  executive 
government  of  the  United  States  will  do  no  act  to  repress 
the  enfranchised  in  any  efforts  they  may  make  for  their 
actual  freedom.     This  clause  in  the  September  Procla- 
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mation  has  been  widely  quoted  as  an  incitement  to  ser- 
vile insurrection.  In  lieu  of  it,  and  for  the  purpose  of 
showing  these  misrepresentations,  I  think  it  would  be 
well  to  insert  some  such  clause  as  this  :  '  Not  encourag- 
ing  or  countenancing^  however^  any  disordely  or  liceri' 
tious  violence.^  If  this  altei'ation  be  made,  the  appeal 
to  the  enslaved  may,  properly  eaough,  be  omitted.  It 
does  not  seem  to  be  necessary,  and  may  furnish  a  topic 
to  the  evil-disposed  of  criticism  and  ridicule. 

"III.  I  think  it  absolutely  certain  that  the  rebellion 
can  in  no  way  be  so  certainly,  speedily  and  economically 
suppressed  as  by  the  organized  military  force  of  the  loyal 
population  of  the  insurgent  region,  of  whatever  com- 
plexion.. In  no  way  can  irregular  violence  and  servile 
insurrection  be  so  surely  prevented  ^  by  the  regular  mili- 
tary employment  of  those  who  might  otherwise  probably 
resort  to  such  courses.  Such  organization  is  now  in  suc- 
cessful progress ;  and  the  concurrent  testimony  of  all 
connected  with  the  colored  regiments  in  Louisiana  and 
South  Carolina,  is  that  they  are  brave,  orderly  and  effi- 
cient. General  Butler  declares  that  without  his  colored 
re<i:inients  he  could  not  have  attempted  his  recent  ini- 
portiuit  movements  in  the  La  Foarche  region,  and  Gen- 
eral Siixton  bears  equally  explicit  testimony  to  the  goo<l 
conduct  and  efficiency  of  the  colored  troops  recently 
sent  on  an  expedition  along  the  coast  of  Georgia.  Con- 
sidering these  facts,  it  seems  to  me  that  it  would  be  best 
to  omit  from  the  i)roclaniation  all  reference  to  the  mili- 
tary enii)loynient  of  the  enfranchised  population,  leaving 
it  to  the  natural  course  of  thinirs  already  well  be<z:un  :  or 
to  state  distinctly  thnt  in  order  to  secure  the  suppression 
of  rebellion  without  servile  insurrection  or  licentious 
marauding,  such  numbers  of  the  population  declared 
free  as  may  be  found  convenient,  will  be  employed  in 
the  niilitarv  and  naval  service  of  the  United  States. 
Finally,  T  respectfully  suggest  that  on  an  occasion  of 
such  interest  there  can  be  no  just  imputation  of  affection 
against  a  solemn  recognition  of  responsibility  before  men 
and  before  God,  and  that  some  such  close  as  follows  \vill 
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be  proper.  And  upon  this  act,  sincerely  believing  it  to 
be  an  act  of  justice,  waiTanted  by  the  Constitution,  and 
by  duty,  demanded  by  the  circumstances  of  the  country, 
I  invoke  the  considerate  judgment  of  mankind  and  the 
gracious  favor  of  Almighty  God." 

Secretary  Chase  prepared  a  draft  which  is  herewith 
submitted : 

*'  Whereas,  on  the  twenty-second  day  of  September,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and 
sixty-two,  a  proclamation  was  issued  by  the  President 
of  the  United  States,  containing,  among  other  things,  the 
following,  to  wit :  '  Now,  therefore,  I,  Abraham  Lincoln, 
President  of  the  United  States,  by  virtue  of  the  powerin 
me  vested  as  Commander-in-Chief  of  the  army  and  navy 
of  the  United  States  in  time  of  actual  armed  rebellion 
against  the  authority  and  government  of  the  United 
States,  and  as  a  proper  and  necessary  war  measure  for  sup- 
pressing said  rebellion,  do,  on  this  first  day  of  January, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
sixty-three,  and  in  accordance  with  my  intention  so  to 
do,  publicly  pi'oclaim  for  one  hundred  days,  as  aforeisaid, 
order  and  designate  as  the  States  and  parts  of  States  in 
which  the  people  thereof  are  this  day  in  rebellion  against 
the  United  States,  the  following,  to  wit:  Arkansas, 
Texas,  Louisiana,  Mississippi,  Alabama,  Florida,  Geor- 
gia, South  Carolina,  North  Carolina  and  Virginia,  ex- 
cept the  forty -eight  counties  designated  as  West  Virginia. 
And  by  virtue  of  the  power  and  for  the  purpose  afore- 
said, I  do  order  and  declare  that  all  persons  held  as 
slaves  within  said  designated  States,  are  and  henceforth 
forever  shall  be  free ;  and  that  the  executive  government 
of  the  United  States,  including  the  military  and  naval 
autliorities,  will  recognize  and  maintain  the  freedom  of 
said  i)ersons ;  not,  however,  encouraging  or  in  any  way 
sanctioning  any  disorderly  conduct  or  licentious  violence ; 
to  prevent  which,  and  secure  the  earliest  possible  ter- 
mination of  the  insurrection,  with  the  least  possible 
injury  to  persons  and  property,  such  portions  of  the 

population  hereby  declared  free  as  may  be  found  con- 
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venient  and  useful  will  be  employed,  under  suitable  or- 
ganization, in  the  military  and  naval  service  of  the 
United  States,  as  well  as  in  other  avocations  for  which 
they  may  be  adapted  and  required.  And  upon  this  act, 
sincerely  believing  it  to  be  an  act  of  justice,  wai'ranted 
by  the  Constitution,  and  an  act  of  duty  demanded  by 
the  circumstances  of  the  country,  I  invoke  the  consid- 
erate judgment  of  mankind,  and  the  gracious  favor  of 
Ahnighty  God." 

In  June,  1864,  Chase  resigned  his  office  as  Secretary  of 
the  Treasury,  and  in  December  following  was  nominated 
and  confirmed  as  Chief  Justice  of  the  United  States.  On 
the  18th  of  December  he  took  his  seat,  having  first 
taken  the  oath  of  office.  On  the  6th  day  of  June, 
1867,  at  Raleigh,  North  Carolina,  in  the  State  Sen- 
ate Chamber,  the  United  States  Circuit  Court  for 
that  district  was  opened.  Chief  Justice  Chase  pre- 
siding. There  were  present  a  large  number  of  dis- 
tinguished members  of  the  bar,  and  citizens  of  the 
county,  who  listened  to  the  following  address  pro- 
nounced by  the  Chief  Justice,  before  proceeding  with 
the  ordinary  business  of  the  Circuit : 

''Gentlkmen  of  THE  Bak — Before  proceeding  to  the 
regular  business,  I  think  it  proper  to  address  a  few  ob- 
servations to  you.  For  more  than  four  ye^rs  tlie  courts 
of  the  Union  were  excluded  from  North  Carolina  bv  the 
rebellion.  When  active  hostilities  closed  in  1865,  national 
military  authority  took  the  place  of  all  ordinary  civil 
jurisdiction,  or  controlled  its  exercise.  All  Courts, 
whether  State  or  National,  were  subordinated  to  militiiry 
supremacy,  and  acted,  when  they  acted  at  all.  under  such 
limitations  and  in  such  cases  as  the  commanding  genenil, 
under  the  direction  of  the  President,  thought  fit  to  pre- 
scribe. Their  process  might  be  disregarded,  and  their 
judgment,  and  decrees  set  aside  by  military  orders. 
Under  these  circumstances,  the  Justices  of  the  Supreme 
Court,  allotted  to  the  Circuits  which  include  the  insurg- 
ent States,  abstained  from  joining  the  District  Judges  in 
holding  the  Circuit  Courts.     Their  attendance  was  un- 
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necessary  ;  for  the  District  Judges  were  fully  authorized 
by  law,  to  hold  the  Circuit  Courts,  without  the  Justice 
of  the  Supreme  Court,  and  to  exercise  complete  jur- 
isdiction in  the  trial  of  all  criminal,  and  almost  all 
<;ivil  cases.  And  their  attendance  was  unneces- 
sary for  another  reason ;  the  military  tribunals,  at 
that  time,  and  under  the  existing  circumstances,  were 
competent  to  the  exeiHjise  of  all  jurisdiction,  criminal  and 
civil,  which  belongs,  under  ordinary  circumstances,  to 
civil  Courts.  Being  unnecessary,  the  Justices  thought 
that  their  attendance  would  be  improper  and  unbecom- 
ing ;  they  regarded  it  as  unfit  in  itself  and  injurious  in 
many  ways  to  the  public  interests,  that  the  highest 
public  officers  of  the  judicial  department  of  the  govern- 
ment should  exercise  their  functions  under  the  supervi- 
sion and  control  of  the  executive  department.  At  length, 
however,  the  military  control  over  the  civil  tribunals  was 
withdrawn  by  the  President.  The  writ  of  habeas  corpus^ 
which  had  been  suspended,  was  restored,  and  military 
authority  in  civil  matters  was  abrogated.  This  was 
effected  particularly  by  the  proclamation  of  April  2d, 
and  partly  by  the  proclamation  of  August  20th,  1866. 
These  proclamations  reinstated  the  full  authority  of  the 
National  Courts  in  all  matters  within  their  jurisdiction, 
and  the  Justices  of  the  Supreme  Court  expected  to  join 
the  District  Judges  in  holding  the  Circuit  Courts  during 
the  interval  between  the  terms  at  Washington.  On  the 
23d  of  July,  1866,  however,  ^  act  of  Congress  reduced 
the  number  of  Circuits  and  changed  materially  the  Dis- 
tricts of  which  the  Southern  Circuits  were  composed, 
without  making  or  providing  for  an  allotment  of  the 
members  of  the  Supreme  Court  to  the  new  Circuits ;  and, 
without  such  allotment,  the  Justices  of  that  Court  have 
no  Circuit  jurisdiction.  The  effect  of  the  act,  therefore, 
was  to  suspend  the  authority  of  the  Justices  to  hold  the 
Circuit  Courts  in  the  altered  Circuits.  This  suspension 
was  removed  by  the  act  of  March  2d,  1867,  by  which  a 
new  allotment  was  authorized.  Under  this  act  the  Jus- 
tices of  the  Supreme  Court  have  been  again  assigned  to 
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Circuit  Districts,  and  the  Chief-Justice  has  been  alloted 
to  hold,  with  the  District  Judges,  the  National  Courts 
for  this  District.  I  am  here  to  join  my  brother,  the  Dis- 
trict Judge,  in  holding  the  Circuit  Court  for  this  District. 
It  is  the  tirst  Circuit  Court  held  in  any  District  within 
the  insurgent  States,  at  which  a  Justice  of  the  Supreme 
Court  could  be  present  without  disregard  of  superior 
duties  at  the  seat  of  government,  or  usurpation  of  juris- 
diction. The  Associate  Justices  allotted  to  the  other 
Southern  Circuits  will  join  in  holding  the  Courts  at  the 
regular  terms  prescribed  by  law ;  and  thus  the  National 
civil  jurisdiction  will  be  fully  restored  throughout  the 
Union.  It  is  true  that  military  authority  is  still  exer- 
cised within  these  Southern  Circuits,  but  not  now  as 
formerly,  in  consequence  of  the  disappearam^e  of  local 
authority  and  in  suppression  or  control  of  all  tribunals, 
whether  State  or  National.  It  is  now  used  under  acts  of 
Congress,  and  oAly  to  prevent  illegal  violence  to  persons 
and  property,  and  to  facilitate  the  restoration  of  every 
State  to  equal  rights  and  benefits  in  the  Union.  The 
military  authority  does  not  extend  in  any  respect  to  the 
Courts  of  the  United  States.  Let  us  hope  that  neither 
rebellion  nor  any  oilier  occasion  for  the  assertion  of  any 
military  authority  over  Courts  and  Justices  will  hei-eaf  ter 
susi)end  the  due  course  of  judicial  administration  by  the 
National  tribunals  in  any  part  of  the  Republic.'" 

Chief -Justice  Chase  delivered  the  opinion  in  Texas  vs. 
White  et  al.^  A  few  exti*acts  from  this  important  case 
will  be  read  with  interest : 

''It  is  needless  to  discuss  at  length  the  question 
whether  the  right  of  a  State  to  withdraw  from  the  Union 
for  any  cause,  regarded  by  herself  as  sufficient,  is  con- 
sistent with  the  Constitj^ition  of  the  United  States.  The 
Union  of  the  States  nervev  was  a  purely  artificial  and  arbi- 
trary relation.  It  began  among  the  Colonies,  and  grew 
out  of  common  origin,  mutual  sympathies,  kindred  prin- 
ciples, similar  interests  and  geographical  relations.     It 


*  7  Wallace,  700. 


8ALMON   P.  CHASE.  709 

was  confirmed  and  strengthened  by  the  necessities  of  war, 
and  received  definite  form,  and  character,  and  sanction 
from  the  articles  of  confederation.     By  these  the  union 
was  solemnly  declared  to '  be  perpetual.'   And  when  these 
articles  were  found  to  be  inadequate  to  the  exig^»ncies 
of  the  country,  the  Constitution  was  ordained  '  to  form 
a  more  perfect  union.'     It  is  difficult  to  convey  the  idea 
of  indissoluble  unity  more  clearly  than  by  these  words. 
What  can  be  indissoluble,  if  a  perpetual  union,  made  more 
perfect,  is  not  ?    But  the  perpetuity  and  indissolubility 
of  the  union  by  no  means  implies  the  loss  of  distinct  and 
individual  existence,  or  of  the  right  of  self-government 
by  the  States.     Under  the  articles  of  confederation  each 
State  retained  its  sovereignty,  freedom  and  independ- 
♦-nce,  and  every  power,  jurisdiction,  and  right,  not  ex- 
pressly delegated  to  the  United  States.     Under  th^e  Con- 
stitution, though  the  powers  of  the  States  were  much 
restricted,  still  all  powers  not  delegated  to  the  United 
States,  nor  prohibited  to  the  States,  are  reserved  to  the 
States  respectively  or  to  the  people.     And  we  have 
already  had  occasion  to  remark,  at  this  tetm,  that  '  the    \ 
people  of  each  State  compose  a  State,  having  its  own 
government,  and  endowed  with  all  the  functions  essen- 
tial to  sepamte  and  independent  existence,'  and  that, 
without  the  States  in  union,  there  could  be  no  such 
political  body  as  the  United  States.*    Not  only,  there- 
fore, can  there  be  no  loss  of  separate  and  independent 
autonomy  to  the  States  through  their  union  under  the 
Constitution,  but  it  may  be  not  unreasonably  said  that 
the  preservation  of  the  States,  and  the  maintenance  of 
their  governments,  are  as  much  within  the  design  and 
care  of  the  Constitution,  as  the  preservation  of  the 
.  Union  and  the  maintenance  of  the  National  Govern- 
ment.    The  Constitution,  in  all  its  provisions,  looks  to 
an    indestructible    union,   composed    of   indestructible 
States.     We  are  very  sensible  of  the  magnitude  and 
importance  of  this  question,  of  the  interest  it  excites, 


*  County  of  Lane  vs.  State  of  Oregon,  7  Wallace,  76. 


710  LIVES   OF  THE  CHIEF-JUSTICES. 

and  of  the  difficulty,  not  to  say  impossibility,  of  so  dis- 
posing of  it  as  to  satisfy  the  conflicting  judgments  of 
men  equally  enlightened,  equally  upright,  and  equally 
patriotic.  But  we  meet  it  in  the  case,  and  w§  must  de- 
termine it  in  the  exercise  of  our  best  judgment,  under 
the  guidance  of  the  Constitution  alone.  Some  not  un- 
important aid,  however,  in  ascertaining  the  true  sense 
of  the  Constitution,  may  be  derived  from  considering 
what  is  the  correct  idea  of  a  State,  apart  from  any  union 
or  confederation  with  other  States.  The  poverty  of  lan- 
guage often  compels  the  employment  of  terms  in  quite 
different  significations  ;  and,  of  this,  hardly  any  example 
more  signal  is  to  be  found  than  in  the  use  of  the  word 
we  are  now  considering.  It  would  serve  no  useful  pur- 
pose to  attempt  an  enumeration  of  all  the  various  8ens**s 
in  which  it  is  used.  A  few  only  need  be  noticed.  It 
describes,  sometimes,  a  people  or  community  of  indi- 
viduals united,  more  or  less,  closely  in  political  rela- 
tions, inhahiting  temporarily  or  permanently  the  same 
country  ;  often  it  denotes  only  the  country  or  territorial 
region  inhabited  by  such  a  community ;  not  unfre- 
quently  it  is  applied  to  tlie  government  under  which  the 
people  live;  at  other  times  it  represents  the  combined 
idea  of  people,  territory  and  government.  It  is  not  diffi- 
cult to  see  that,  in  all  these  senses,  the  primary  concep- 
tion is  that  of  a  people  or  commimity.  The  peoi)le,  in 
whatever  territory  dwelling,  either  temporarily  or  per- 
manently, and  whether  organized  under  a  regular  gov- 
ernment, or  united  by  looser  and  less  definite  relations^ 
constitute  the  State.  This  is,  undoubtedly,  the  funda- 
mental idea  upon  which  the  lepublican  institutions  of 
our  own  countrv  are  established.  It  was  stated  verv 
clearly  by  an  eminent  Judge"^  in  one  of  the  earliest  cases 
adjudicated  by  this  Court,  and  we  are  not  aware  of  any 
thing,  in  any  subsequent  decision,  of  a  different  tenor. 
In  the  Constitution,  the  term  State  most  frequently  ex- 
presses the  combined  idea  just  noticed,  of  people,  terri- 


♦  Mr.  Justice  Paltcison,  in  Penliallow  m.  Doau's  Adm.,  8  Dallas,  93. 
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tory,  and  government.  A  State,  in  the  ordinary  sense 
of  the  Constitution,  is  a  political  community  of  free  citi- 
zens, occupying  a  territory  of  defined  boundaries,  and 
organized  under  a  government  sanctioned  and  Umited 
by  a  written  Constitution,  and  established  by  the  con- 
sent of  the  governed.  It  is  the  union  of  such  States, 
under  a  common  Constitution,  which  forms  the  distinct 
and  greater  political  unit  which  that  Constitution  desig- 
nates as  the  United  States,  and  makes  of  the  people  and 
States  which  compose  it  one  people  and  one  country. 
The  use  of  the  word,  in  this  sense,  hardly  requires  fur- 
ther remark.  In  the  clauses  which  impose  prohibitions 
upon  the  States,  in  respect  to  the  making  of  treaties, 
emitting  of  bills  of  credit,  and  laying  duties  of  tonnage, 
and  which  guarantee  to  the  States  representation  in  the 
House  of  Representatives  and  in  the  Senate,  are  found 
some  instances  of  this  use  in  the  Constitution.  Others 
will  occur  to  every  mind.  But  it  is  also  used  in  its  geo- 
graphical sense,  as  in  the  clauses  which  require  that  a 
representative  in  Congress  shall  be  an  inhabitant  of  the 
State  in  which  he  shall  be  chosen,  and  that  the  trial  of 
crimes  shall  be  held  within  the  State  where  committed. 
And  there  are  instances  in  which  the  principle  sense  of 
the  word  seems  to  be  that  primary  one  to  which  we  have 
adverted,  of  a  people  or  political  community,  as  distin- 
guished from  a  government.  In  this  latter  sense  the 
word  seems  to  be  used  in  the  clause  which  provides  that 
the  United  States  shall  guarantee  to  every  State  in  the. 
Union  a  republican  form  of  government,  and  shall  pro- 
tect each  of  them  against  invasion.  In  this  clause  a 
plain  distinclion  is  made  between  a  State  and  the  gov- 
ernment of  a  State.  Having  thus  a^scertained  the  senses 
in  which  the  word  State  is  employed  in  the  Constitu- 
tion, we  will  proceed  to  consider  the  proper  applica- 
tion of  what  has  been  said.  The  republic  of  Texas 
was  admitted  ihto  the  Union,  as  a  State,  on  the  27th  of 
December,  1845.  By  tljis  act  the  new  State,  and  the 
people  of  the  new  State,  were  invested  with  all  the  rights 
and  became  subject  to  all  the  responsibilities  and  duties 
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of  the  original  States  under  the  Constitution.  From  the 
date  of  admission  until  1861  the  State  was  repre- 
sented in  the  Congress  of  the  United  States  by  her  sena- 
tors and  representatives,  and  her  relations  as  a  member 
of  the  Union  remained  unimpaired.  In  that  year,  acting 
upon  the  theory  that  the  rights  of  a  State  under  the 
Constitution  might  be  renounced,  and  her  obligations 
thrown  off  at  pleasure,  Texas  uidertook  to  sever  the 
band  thus  formed.  When,  therefore,  Texas  became  one 
of  the  United  States,  she  entered  into  an  indissoluble 
relation,  all  the  obligations  of  i)ei'petual  union,  and  all 
the  guarantees  of  republican  government  in  the  union, 
attached  at  once  to  the  State.'  The  act  which  consum- 
mated her  admission  into  the  Union  was  something  more 
than  a  compact :  it  was  the  incorporation  of  a  new  mem- 
ber into  the  political  body.  And  it  was  final.  The 
union  between  Texas  and  the  other  States  was  as  com- 
plete, as  perpetual,  and  as  indissoluble  as  the  union  be- 
tween the  original  States.  There  is  no  place  for  recon- 
sideration, except  through  revolution  or  through  consent 
of  the  Stat-es.  Considei*ed,  therefore,  as  transactions 
under  the  Constitution,  the  ordinance  of  secession, 
adopted  by  the  convention  and  ratified  by  a  majority  of 
the  citizens  of  Texas,  and  all  the  acts  of  her  Legislatuie 
intended  to  give  effect  to  that  ordinance,  were  absolutely 
null.  They  were  utterly  without  operation  in  law.  The 
obligations  of  the  State,  as  a  member  of  the  Union,  and 
of  every  citizen  of  the  United  States,  remained  perfect 
and  unimpaired.  It  certainly  follows  that  the  State  did 
not  cease  to  be  a  State,  nor  her  citizens  to  be  citizens  of 
the  Union.  If  this  were  otherwise,  the  State  must  have 
been  foreign  and  lier  citizens  foreigners.  The  war  must 
have  ceased  to  be  a  war  for  the  suppression  of  rebellion 
and  become  a  war  for  conquest  and  subjugation."' 

On  the  7th  day  of  May,  1873,  this  distinguished  man 
died.  On  the  13tli  of  October,  1878,  being  the  first  day 
of  the  October  tenn,  there  was  called  a  meeting  of  the 
members  of  the  bar  of  the  Supreme  Court  of  the  United 
States  for  the  purpose  of  paying  i)roper  respect  to  the 
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memory  of  the  lat^  Chief-Justice.  The  meeting  was 
held  at  the  Capitol,  it  was  called  to  order  by  James 
Mandevill«  Carlisle,  Esq.,  on  whose  motion  the  Hon. 
Reverdy  Johnson  was  appointed  chairman.  Mr.  John- 
son said,  upon  taking  the  chair, 

Oentlmieik  of  the  Bar — Although  it  has  been  some 
months  since  the  sad  event  occurred  which  brings  us  to- 
gether to-day,  our  sense  of  the  great  loss  which  the 
Court,  the  bar,  and  the  country  have  sustained  by  the 
death  of  the  late  Chief-Justice  is  as  deep  as  ever.  The 
loss  of  any  eminent  judicial  State  officer  is  always  greatly 
to  be  lamented :  but  the  death  of  the  presiding  Judge 
of  the  Supreme  Court  of  the  United  States  is  more  exten- 
sively felt  and  naturally  more  deplored.  The  jurisdic- 
tion of  that  high  tribunal  is  so  vast  and  comprehensive, 
embracing,  as  jt  does,  questions  which  involve  not  only 
every  variety  of  personal  controversy  between  the  citi- 
zens of  different  States  and  aliens  and  our  citizens,  but 
more  or  less  the  representatives  of  the  States  and  of  the 
United  States,  and  which  may  at  times  affect  our  rela- 
tions with  foreign  governments,  that  the  death  of  one 
of  its  members  is  calculated  to  fill  the  public  mind  with 
more  than  ordinary  solicitude.  The  tribunal  is  to  pass 
upon  the  acts  of  tlie  other  two  departments  of  the  gov- 
ernment when  cases  involving  them  are  properly  under 
judgment,  and  to  decide  authoritatively  whether  they 
havH  been  transcending  their  legitimate  powers.  It  is 
also  to  adjudicate  all  questions  of  prize  and  maritime 
law  ;  to  construe  treaties  and  all  questions  of  public  law 
that  may  be  before  them,  and  to  decide  conclusively  the 
limits  of  their  own  jurisdiction.  It  has  also  frequently 
before  it  questions  of  commercial  law,  which  effect,  more 
or  less,  not  only  our  own  commercial  community,  but  in 
many  instances  that  class  in  other  countries.  It  is  very 
obvious,  then,  that  to  a  proper  and  Enlightened  discharge 
of  these  several  functions  an  extensive  range  of  legal 
knowledge — constitutional,  domestic  and  foreign — is  ab- 
solutely necessary,  as  is  also  a  fixed  conviction  in  the 
public  mind  that  these  qualifications  are  connected  with 
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strict  impartiality  and  perfect  integrity.  It  is  to  the 
honor  of  our  country  that  these  qualities  have  been  illus- 
trated from  the  organization  of  the  Court  to  the  present 
time.  It  would  be  out  of  place  to  refer  to  the  Associate 
Justices  who  have  constantly  adorned  the  bench  and 
contributed  so  much  to  challenge  for  it  the  respect  and 
reverence  of  the  country,  and  to  secure  for  it  a  reputa- 
tion which  is  as  firmly  established  abroad  as  it  is  at 
home.  As  our  late  loss  was  that  of  the  presiding  Judge, 
it  is  sufficient  to  pay  a  passing  tribute  to  the  mem- 
ory of  those  who  preceded  him  as  well  as  to  that 
of  the  late  chief.  It  may  with  truth  be  said  that 
no  nation  in  the  world  has  produced  abler  and  purer 
Judges  than  Jay,  Rutledge,  Ellsworth,  Marshall,  Taney 
and  Chase.  The  labors  of  Marshall  and  Taney,  cover- 
ing so  many  yeai's  of  service,  do,  more  -and  more,  as 
time  rolls  on,  command  the  admiration  of  the  profession 
and  of  the  country.  Chief- Justice  Chase's  teim  was  so 
brief  that  the  lawyer  readily  remembers  the  few  judg- 
ments which  he  pronounced  The  ability  of  these  judg- 
ments, the  full  knowledge  which  they  display,  and  the 
admirable  judicial  style  in  which  they  were  rendered, 
filled  the  professional  mind  not  only  with  admiration, 
but  with  wonder.  For  many  years  he  had  ceased  to 
practice  the  profession,  devoting  himself  almost  exclu- 
sively to  the  political  contests  of  tne  day.  His  immedi- 
ate labors  before  his  elevation  to  the  bench  were,  it  is  true, 
excessively  arduous  arid  evinced  the  greatest  ability,  but 
they  bore  little  or  no  analogy  to  the  subjects  which  he 
had  to  treat  when  he  became  the  head  of  the  tribunal. 
It  was  surprising,  therefore,  that  at  the  very  threshold 
of  his  duties,  he  exhibited  a  knowledge  entirely  adequate 
to  their  able  and  satisfactory  discharge.  The  occasion 
will  not  permit  me  to  refer  particularly  to  any  of  his 
opinions,  but  I  know  you  will  not  think  me  going  too  far 
when  I  say  that,  judging  him  by  those  opinions,  he 
proved  himself  in  all  respects  the  equal  of  the  gi'eat  men 
who  preceded  him  ;  and  that  his  uniform  kindness  and 
courtesy  to  all  the  members  of  the  i)rofession  commanded 


SALMON   P.  CHASE.  715 

their  esteem  and  regard.  I  know  that  I  may  be  pardoned 
for  saying  a  word  or  two  more.  If  leaving  him  as  a 
Judge,  we  refer  to  his  private  life,  we  find  him  everyw^ay 
worthy  of  commendation.  As  a  friend,  he  was  constant 
and  sincere  ;  a3  a  parent,  watchful  and  affectionate  ;  and 
no  persons  will  feel  his  loss  naore  deeply  than  his  immedi- 
ate friends  and  his  domestic  circle.  Their  consolation  is 
to  be  found  in  the  exalted  opinion  entertained  of  him  by 
all  classes  of  his  countrymen ;  and,  above  all,  in  the 
assurance  that  he  died  as  he  had  lived,  a  Christian." 

A  suitable  committee  was  now,  on  motion,  named  by 
the  cliairman  of  the  meeting,  of  which  Mr.  Carlisle  was 
chairman.  The  committee  withdrew,  and  after  a  short 
absence  reported  the  following  resolutions,  which  were 
adopted : 

''Salmon  Portland  Chase,  sixth  Chief  Justice  of  the 
United  States,  having  departed  this  life  since  the  last 
term  of  this  Court,  the  members  of  the  bar  and  other 
officers  of  the  Court  have  assembled  to  testify  their  pro- 
found regret  at  the  event  and  their  high  respect  for  his 
memory.  His  opinions  and  judgments,  as  they  are  pre- 
served in  the  official  reports  of  the  decisions  of  the  Court, 
attest  his  great  ability  and  his  devotion  to  the  duties  of 
his  high  office.  His  long  and  distinguished  career  as  a 
senator  and  statesman,  and  the  manner  in  which  he  con- 
ducted the  important  department  of  finance  at  a  period 
of  vital  national  importance  are  move  appropriate  to  be 
commemorated  elsewhere.  It  is  as  a  Judge  only  that  we 
now  recall  him.  The  dignity  which  decended  upon  him 
from  his  illustrious  predecessors  lost  nothing  in  his 
hands.  His  refined  and  cultivated  mind,  his  unvarying 
courtesy,  and  his  regard  for  the  rights  and  feelings  of 
others  won  the  warm  regard  and  attachment  from  all 
who  came  in  contact  with  him,  and  the  esteem,  admira- 
tion, and  respect  of  the  bar  continually  and  steadily  in- 
creased during  the  eight  years  in  which  he  presided  over 
the  deliberations  of  this  high  tribunal ;  therefore, 

"jResolved,  That  the  members  of  the  bar  and  officers 
of  the  Court  sincerely  deplore  the  death  of  the  late  Chief- 
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,  Justice,  Salmon  Portland  Chase,  and  will  affectionately 
preserve  the  memory  of  his  many  virtues  and  high  quali- 
ties, and  will  wear  the  usual  badge  of  mourning  during 
the  term. 

^^Resolved^  That  the  Attorney-General  of  the  United 
States  be  requested  to  move'  the  Court  to  direct  these 
prcoeedings  to  be  entered  upon  the  minutes,  and  that  a 
copy  thereof  be  transmitted  to  the  family  of  the  de- 
ceased Chief-Justice,  with  the  respectful  assurance  of 
the  sincere  sympathy  of  the  members  of  this  meeting.'' 

When  the  Court  opened  on  Thursday,  October  23d, 
Mr.  Attomej^-General  Williams  presented  the  resolu- 
tions, and  spoke  as  follows : 

^'^  May  it  please  the  Courts  I  have  been  charged  with 
the  sad  duty  of  formally  announcing  to  your  honors  the 
death  of  Chief-Justice  Chase,  and  of  presenting,  to  be 
spread  upon  the  records  of  the  Court,  the  resolutions  of 
the  bar,  touching  that  mournful  event.  On  the  first  day 
of  last  May,  by  the  adjournment  of  this  Court  for  the 
term,  he  laid  aside  his  official  robes  to  seek  that  tem- 
porary repose  which  his  arduous  labors  and  bodily  in- 
firmities seemed  to  require ;  but  in  a  few  days  thereafter, 
to  the  great  disappointment  and  grief  of  his  family  and 
friends,  he  laid  aside  all  that  was  mortal  of  his  nature, 
and  passed  to  where  the  weary  are  forever  at  rest. 
While  spring  was  revealing  its  new  and  beautiful  forms 
of  life  upon  earth,  he  was  carried  in  the  gentle  arms  of 
hope  and  faith  to  the  new  life  of  another  world.  To  re- 
count the  public  incidents  of  his  eventful  career  upon 
this  occasion,  would  be  to  repeat  what  is  as  familiar  as 
household  words  to  the  people  of  this  country.  Suffice 
it  to  say,  that,  as  the  Governor  of  a  great  State,  as  a 
Senator  in  Congress,  as  a  Secretary  of  the  Treas- 
ury and  as  a  Chief-Justice  of  the  Supreme  Court 
of  the  United  States,  he  was  distinguished  for  great 
abilities  and  great  devotion  to  duty.  Conspicuous 
among  his  many  claims  to  popular  and  lasting  re- 
gard were  his  early,  continuedr  and  effectual  labors 
for  the  univeisal  freedom  of  man.     His  fame,    in  this 
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respect,  will  be  as  endaring  as  the  love  of  liberty  ia 
the  hearts  of  the  American  people.  To  say  that  he  ad- 
ministered the  finances  of  the  country  through  the  late 
war  of  the  rebelli(m,  is  enough  to  establish  his  pre-emi- 
nence, and  show  his  title  to  a  nation  s  gratitude.  Jay, 
Rutledge,  Ellsworth,  Marshall  and  Taney,  are  the  few 
imperishable  names  of  the  great  departed  who  have 
filled  the  chief  seat  in  this  Court,  and  to  those  is  now 
added,  with  new  lustre  to  the  galaxy,  the  name  of  Chase. 
Posterity  will  know  of  him  through  his  public  services, 
but  we,  his  associates  and  friends,  know  and  can  appre- 
ciate, as  well,  his  private  virtues.  All  the  influences  of 
his  example  were  for  good.  He  was  above  reproach  in 
his  relations  to  society.  His  physical  proportions  were 
in  harmony  with  his  high  intellectual  qualities.  He  was 
dignified  and  graceful  in  his  deportment,  and  especially 
kind  and  courteous  to  the  membei's  of  the  bar.  His 
writings  are  remarkable  for  their  clearness  and  force, 
and  all  who  knew  him  know  how  instructive  and  charm- 
ing he  was  in  conversation.  Physically,  intellectually 
and  morally,  he  was  all  that  a  Chief -Justice  ought  to  be. 
Impelled  by  what  has  been  called  the  infirmity  of  noble 
minds,  he  pursued  with  untiring  zeal  his  lofty  aims,  and 
whatever  else  may  be  said  of  his  aspimtions,  happily  no 
one  can  say  that  they  marred  the  excellence  or  purity  of 
his  personal' chai*acter.  Early  in  life  he  emigrated  from 
New  Hampshire,  where  he  was  born  in  1808,  and  soon 
became  a  citizen  of  Ohio,  where,  unaided  by  fortune  or 
friends,  he  commenced  his  successful  public  career.  In- 
spired by  an  ardor  that  spurned  all  obstacles  he  pressed 
onward  and  upward  until  he  was  exalted  to  the  head  of 
this  high  tribunal,  a  place  that  but  few  men  can  ever 
attain.  Thence  he  has  come  down  to  his  grave,  crowned 
with  years  and  many  honors.  He  leaves  to  his  children 
and  his  country  the  record  of  a  life — 

Rich  in  the  world's  opinion  and  mens  praise, 
And  full  of  all  we  could  desire,  but  days." 

Mr.  Justice  Clifford,  who  was  the  senior  Associate 


718  LIVES   OF  THE  CHIEF  JUSTICES. 

Justice  in  commission,  responded  as  follows  in  behalf  of 
the  Court : 

"  Gentlemen  of  the  Bar — Providence  has  ordained  that 
man  must  die,  and  it  is  matter  of  solemn  import  to  everj- 
reflecting  mind  that  the  sentence  applies  to  the  whole 
human  family,  without  regard  to  station,  attainment,  or 
usefulness.  None  of  those  who  occupied  these  seats 
sixteen  years  ago  are  now  here  to  participate  in  these 
commemorative  proceedings,  and  only  two  of  the  number 
then  in  office  survive  to  join  in  the  general  sorrow,  so 
well  expressed  in  the  resolutions  of  the  bar,  for  the  great 
loss  which  the  country  has  sustained  by  the  death  of  the 
late  Chief -Justice  of  this  Court.  Vacancy  followed  va- 
cancy subsequent  to  that  period,  until  the  place  of  the 
Chief -Justice  and  those  of  his  associates  were  all  filled 
by  new  appointments,  and  the  junior  of  the  immediately 
succeeding  period,  who  was  appointed  to  fill  a  prior  va- 
cancy, has  become  the  senior  Associate  Justice  of  the 
Court.  Great  events  in  the  meantime  have  occurred. 
State  after  State  seceded,  and  the  rebellion  came  and  was 
crushed.  Slavery  was  abolished,  and  amendments  were 
made  to  the  Constitution  to  make  it  conform  to  that 
great  change  in  the  social  relations  of  the  States  affected 
by  the  event.  New  laws  were  passed  extending  the  juris- 
diction of  the  Court  and  vastly  augmenting  its  labors  and 
responsibilities.  Gratitude  is  due  to  Providence  that  the 
lives  and  health  of  the  present  members  of  the  Court 
have  been  preserved  throughout  that  period,  and  for  the 
success  which  has  attended  their  efforts,  aided  by  the 
wise  counsels  of  the  late  Chief-Justice,  in  upholding  all 
the  safeguards  of  liberty  ordained  in  the  Constitution. 
Civil  war  raged  for  a  time  with  all  its  demoralizing  influ- 
ences, but  the  Court  continued  calm  and  unswerved,  and 
the  Constitution  remains  unimpaired  to  shed  its  benign 
influences  upon  the  whole  peo])le  of  the  country  and  to 
secure  the  blessings  of  liberty  to  the  present  generation 
and  to  their  posterity.  Death  has  now  again  entered 
these  walls,  and,  for  a  second  time  within  the  i>eriod 
mentioned,  has  removed  the  Chief-Justice  of  the  Court. 
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Such  a  loss  is  deeply  felt  by  the  whole  country,  and  by 
none  more  heavily  than  by  those  connected  with  this  tri- 
bunal. Whenever  a  good  man  dies,  in  any  walk  of  life, 
there  group  around  him  in  his  last  repose  a  mourning 
throng  of  sad  regrets  from  the  hearts  of  all  who  may 
have  either  experinced  or  witnessed  his  beneficence. 
But  when,  from  some  dignified  and  elevated  station 
of  public  trust,  obedient  to  the  inevitable  summons, 
a  great  and  good  man  drops  suddenly  and  noiselessly 
away,  in  the  comprehensive  sphere  of  whose  high 
duties  nothing  remains  but  the  solemn*  and  suggestive 
silence  of  vacancy,  a  people's  grief  surrounds  the 
^raye  to  do  justice  to  his  motives  and  to  award  their 
saddened  and  affectionate  approbation  of  his  official  ser- 
vices and  public  acts.  Difference  of  opinion,  envy  or 
jealousy  may  have  created  barriers  to  a  just  appreciation 
of  such  a  man  during  the  active  and  angry  struggle3  of 
life,  but  when  the  curtain  of  death  interposes  its  impen- 
etrable mystery  between  him  and  the  living,  that  invol- 
untary homage  which  human  nature  instinctively  pays 
to  its  true  noblemen,  is  almost  always  sufficient  to  hush 
such  influences  and  override  every  such  barrier.  Pas- 
sion clouds  the  understanding  and  too  often  prevents  any 
impartial  judgment  upon  the  life  and  character  of  a 
cotemporary  until  the  brief  contentions  of  the  world  are 
left  behind  him  and  he  has  passed  that  solemn  portal 
towards  which  all  human  life  is  but  the  pathway.  In- 
fluences of  the  kind  sometimes  even'aflfect  the  public 
judgment  and  compel  men  at  last  to  exclaim,  '  Our  bless- 
ings brighten  as  they  take  their  flight.'  Whether  good 
or  bad,  the  public  man  to  whom,  under  a  government  of 
the  structure  of  ours,  has  been  committed  the  sacred 
duty  of  high  public  office,  can  ask  no  more,  nor  can  his 
friends,  than  that  those  who  desire  t6  review  his  acts 
shall  be  governed  by  the  inflexible  standard  of  justice, 
looking  to  his  motives  and  purposes  as  embodied  in  his 
acts,  when  properly  construed  in  the  light  of  the  circum- 
stances of  his  life  and  the  nature,  difficulty  and  peril  of 
his  public  duty.     Without  a  thought  of  anything  so 
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invidious  as  a  comparison  of  merit,  it  may  be  safely 
said  that  of  all  the  characters  who  were  chief  and  promi- 
nent amid  the  swift  and  terrible  commotions  from 
which  our  country  has  little  more  than  jiist  emerged, 
none  bore  a  more  perplexing  and  onerous  share  of 
the  public  duty  than  the  man  to  whose  memory 
more  especially  as  its  Chief-Justice,  the  supreme  ju- 
dicial tribunal  of  the  nation  now  pays  its  sad  tribute 
of  mourning  and  respect.  Called  to  preside  over  the 
administration  of  the  national  finance  at  a  most  alarm- 
ing  and  painful  period,  when  the  past  systems  were 
manifestly  inadequate  to  the  enormous  and  unprece- 
dented strain  upon  their  resources,  the  energies  of  a 
comprehensive  and  creative  mind  were  demanded  to 
wield  and  shape  the  available  wealth  of  the  nation  into 
such  a  channel  that  it  should,  to  the  largest  extent  pos- 
sible, promote  the  development  of  the  military  and 
naval  power  of  the  country,  and  give  it  the  most  efficient 
and  direct  support.  Manifold  difficulties  attended  the 
undertaking,  as  thQ  vital  forces  of  the  nation  were  sud- 
denly wrenched  from  their  accustomed  pursuits  of  peace 
and  were  assembled  at  the  call  of  the  government,  in  the 
tumultuous  arena  of  civil  war,  the  immediate  effect  of 
which  was  to  diminish  very  largely,  the  ordinary  national 
income,  and  to  increase  fearfully  the  national  expendi- 
ture. Immediate  decision  was  indispensable,  as  the 
emergency  woulcj  admit  of  no  delay,  and  the  require- 
.ment  was  not  only  that  the  reserved  w^ealth  of  the  na- 
tion should  be  invoked  to  meet  the  public  emergen(\v, 
but  that  it  should  be  fused  and  melted  into  a  current 
fonn.  With  such  demands  upon  the  position,  our  la- 
mented brother  was  called  to  the  office  of  Secretarv  of 
the  National  Treasury,  not  to  administer  a  settled  and 
tried  system,  l)ut,  in  the  rapid  whirl  and  rush  of  swiftly 
succeeding  events,  to  devise  one  that  was  new  and  coni- 
mensurate  with  the  public  exigency.  P^xperiments  may 
be  tried  in  the  hours  of  peace,  and  if  experience  fails  to 
demonstrate  the  wisdom  of  the  measure  or  exposes  its 
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imperfections,  it  may  be  abandoned  or  another  may  be 
sabstitnted  in  its  place  without  great  injury  to  the  gov- 
ernment. Net  thus,  however,  when  Secretary  Chase  was 
summoned  to  the  performance  of  the  great  duty  under 
consideration,  as  a  failure  might  have  been  irreparable. 
Certain  success  was  required,  and  the  result  shows  that 
the  duty  was  assigned  to  a  strong,  sagacious,  practical 
intellect,  which  readily  apprehended  the  nation's  ca- 
pacity, and  was  able  to  grasp  the  national  wealth  with  a 
firm  hand  and  appropriate  it  to  meet  the  stern  and 
inexorable  demands  of  the  public  emergency.  Complete 
success  followed,  and  it  would  seem  to  be  a  sufficient 
commentary  upon  the  usefulness  of  any  man  to  be  able 
to  say  of  him,  that  under  such  momentous  and  inflexible 
conditions  he  could  and  did  devise  a  system  of  finance 
which  was  commensurate  with  the  unexampled  demands 
upon  the  national  treasury.  Wide  differences  of  opinion 
exist  as  to  the  wisdom  of  the  system  as  a  permanent  one. 
But  this  is  not  the  occasion  for  a  discussion  of  the  sys- 
tem, nor  is  such  an  examination  necessary  to  a  correct 
view  of  the  mental  and  moral  condition  of  its  author,  as 
it  is  rather  from  the  survey  of  a  long  and  earnest  life  of 
public  service  and  the  diversity  of  the  labors  to  which 
his  i)owers  of  mind  were  so  nobly  and  successfully  de- 
voted that  the  enquirer  is  enabled  to  draw  the  most 
correct  conclusions  concerning  his  worth  and  cai)acity. 
8ui)erior  fitness  for  ja  particular  station  is  frequently  the 
result  of  experience  in  the  performance  of  the  same  or 
similar  duties,  and  the  mistakes  resulting  from  the  want 
of  such  qualifications  have  proved  that  they  can  hardly 
be  too  highly  estimated ;  but  we  know  that  there  are 
some  few  in  every  generation  to  whom  are  vouchsafed 
an  intellectual  elevation  that  enables  the  possessor  almost 
instinctively  to  comprehend  many  of  the  perplexities  of 
life,  for  the  unraveling  of  which  by  others  must  be  paid 
the  hard  tuition  of  patient  toil  and  study  and  long  in- 
vestigation. Sagacity  and  forecast,  when  such  gifts  are 
possessed,  supply  to  a  large  extent  the  usual  demand  for 

an  acquaintance  with  the  duties  of  the  particular  station 
46 
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or  for  any  extended  preliminary  preparation  for  their  per- 
formance. Gifts  of  the  kind  in  a  high  degree  were  pos- 
sessed by  the  subject  of  these  remarks,  as  shown  through- 
out his  public  career  as  Governor  of  a  great  State,  Senator 
in  Congress,  Secretary  of  the  Treasury,  and  Chief- Justice 
of  this  high  tribunal.  Mere  versatility  of  mind  could  not 
have  so  honorably  met  the  demands  of  these  high  posi- 
tions. Success  in  so  various  and  such  important  labors, 
without  much  opportunity  for  previous  preparation,  furn- 
ishes indubitable  evidence  of  a  strong  and  vigorous  mind 
and  a  high  order  of  intelligence,  which  enabled  the  pos- 
sessor to  analyze  and  comprehend  many  things  with  ease 
and  facility,  which  a  mind  of  less  grasp  would  only  have 
pushed  further  off  with  every  attempt  to  encompass  and 
expound.  Opportunity  for  preparation  in  legal  knowl- 
edge he  did  have  in  his  manhood.  Prior  to  the  time  he 
entered  public  life  he  was  engaged  in  the  practice  of  the 
law,  and  became  eminent  in  his  profession,  as  sufficiently 
appears  in  the  volumes  of  the  published  decisions  of  this 
Court ;  and  he  was  eminent  as  the  Governor  of  his 
adopted  State,  and  as  a  Senator  in  Congress  before  he 
was  called  to  preside  over  the  national  treasury,  until  it 
may  be  said,  if  the  period  of  eight  years  during  which 
he  was  the  Chief -Justice  of  this  Court  be  included, 
that  he  has  exemplified  his  greatness  in  almost  every 
variety  of  trial  which  arises  in  civil  life.  Difficult  and 
untried  questions  were  constantly  arising  during  the 
early  stages  of  the  late  rebellion,  and  none  will  deny 
the  eminent  usefulness  of  the  late  Chief-Justice  in  solv- 
ing the  difficulties,  or  call  in  question  his  sagacity  or 
forecast  in  resi)ect  to  the  effect  and  termination  of  that 
unhapin'  conflict,  as  it  is  within  the  recollection  of 
many  that  he  was  able  to  look  beyond  the  mist  of 
civil  agitation,  and  even  through  the  darker  and  more 
frightful  cloud  of  civil  war,  and  to  see  nearer  and 
nearer  every  hour  the  approaching  dawn  of  a  day  under 
whose  light  all  those  threatening  aspects  would  be  dis- 
pelled. Difference  of  opinion  cannot  exist  as  to  the 
variety  or  importance  of  his  i)ublic  services,  but  it  is  a 
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mistake  to  suppose  that  purely  intellectual  efforts  are  in 
every  case  the  unfailing  index  of  the  greatness  of  a  man, 
or  that  they  always  furnish  the  correct  ineans  of  esti- 
mating the  value  of  his  public  services  ;  as  such  efforts, 
though  great,  may  be  accompanied  by  such  vices  of 
heart,  and  defects  of  disposition,  as  greatly  to  lessen,  or 
even  destroy,  their  influence  in  such  an  estimate.  Purity, 
impartiality,  love  of  justice,  and  respect  for  public  and 
private  rights,  are  essential  elements  of  greatness  in  a 
public  man,  and  in  every  such  respect  the  character  of 
our  deceased  brother  challenges  our  highest  admiration. 
His  respect  for  public  and  private  rights  is  universally 
acknowledged,  and  neither  envy  nor  malice  ever  called 
in  question  the  purity  of  his  life,  or  his  impartiality  in 
the  performance  of  his  public  duties.  Throughout  his 
career  as  Governor,  Senator  in  Congress,  and  Secretary 
of  th^  Treasury,  he  always  manifested  a  love  of  justice, 
and  the  same  trait  of  disposition  and  character  is  evinced 
in  all  his  judgments,  whether  rendered  in  this  Court  or 
at  the  Circuit. »  We  all  know  with  what  diligence  and 
patience  he  investigated  litigated  questions,  and  how 
willing  he  was  to  review  or  even  to  surrender  his  own 
opinion,  in  order  to  be  right  at  last.  Men  find  it  easy 
to  review  others,  but  much  more  difficult  to  criticise  and 
review  their  own  acts,  and  yet  that  is  the  very  summit 
to  which  the  upright  Judge  should  always  be  striving. 
Judges  sometimes  surrender,  with  reluctance,  a  favorite 
opinion,  even  when  condemnation  confronts  it  at  every 
turn,  and  they  find  it  well-nigh  impossible  to  yield  it  at 
all,  when  it  happens  to  harmonize  with  the  popular 
voice,  or  is  gilded  with  the  rays  of  successful  experi- 
ment. Pride  of  opinion,  at  such  a  time,  is  too  apt  to 
predominate  over  a  love  of  justice ;  but  it  was  exactly 
under  such  circumstances  that  the  late  Chief -Justice  was 
called  upon  to  review,  as  a  Judge,  one  of  the  most  strik- 
ing and  conspicuous  of  his  acts,  as  the  guardian  of  the 
National  treasury,  at  a  moment  when  the  fate  of  the 
nation  so  much  depended  upon  its  correct  administra- 
tion.    Great  success  attended  the  financial  scheme  when 
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it  was  adopted,  and  time  has  secured  for  it  an  extensive 
approval,  as  the  war  of  the  Rebellion  was  victoriously 
ended,  and  the  national  wealth  was  rapidly  increasing. 
Circumstances  better  calculated  to  foster  pride  of  opinion 
cannot  well  be  imagined,  but  the  Chief- Justice,  who  had 
creditably  met  the  demands  of  duty  in  such  a  great  va- 
riety of  other  responsible  positions,  did  not  hesitate  to 
apply  his  best  powers  to  the  task  of  reviewimr  the  meas- 
ure in  question,  and  finally  to  record  his  opinion  that  it 
was  not  justified  by  the  Constitution.  Judges  and  jurists 
may  dissent  from  his  final  conclusion,  and  hold,  as  a  ma- 
jority of  the  justices  of  this  Court  do,  that  he  was  right 
as  Secretary  of  the  Treasury  ;  but  every  generous  mind, 
as  it  seems  to  me,  should  honor  the  candor  and  self-con- 
trol which  inspired  and  induced  such  action.  During 
the  Rebellion,  probably  no  one  mind  could  have  success- 
fully met  all  the  requirements  of  public  duty  which  the 
exigency  presented,  as  the  country  had  a  war  to  wage,  a 
Union  to  preserve,  and  a  Constitution  and  government 
of  laws  to  uphold  and  maintain,  for  which  purpose  a 
conservative  judgment  in  the  judiciary  was  well-nigh  as 
essential  as  the  courage  of  the  soldier,  or  the  wisdom  of 
the  executive,  or  the  patriotism  and  forecast  of  Con- 
gress. Heavy  responsibilities  rested  upon  all,  and  it 
was  fortunate  that  the  Supreme  Court,  throughout  a 
large  portion  of  that  i)eriod,  enjoyed  the  benefit  of  che 
wisdom  and  forecast  of  the  late  Chief-Justice.  Defects 
he  doubtless  had,  but  he  had  a  calm  and  composed 
mind,  in  whose  placid  depths  the  bewildering  events  of 
the  national  conflict  were  wisely  and  clearly  reflncted, 
and,  in  most  cases,  correctly  exhibited  to  the  other- 
wise perplexed  comprehension  of  many  other  persons. 
Clearness,  repose  and  depth  chacterized  his  intellect. 
Few  men  were  better  able  to  analyze  the  events  of  that 
period  as  they  occurred,  and  to  foiecast  with  more  uner- 
ring accuracy  their  effect  upon  the  future  welfare  of  the 
country  when  the  conflict  should  end  ;  and  it  is  to  these 
rare  and  great  attributes  of  mind  that  the  inquirer  must 
turn  if  he  would  understand  how  it  was  that  he  was  able 
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to  discharge  with  such  success  the  duties  of  Chief -Justice 
after  years  of  such  diverse  employment  and  without 
much  opportunity  of  preparation,  except  what  he  ac- 
quired in  those  employments  and  in  his  early  practice. 
Revered  and  conspicuous  names  had  previously  filled 
that  station,  but  it  may  be  said,  without  fear  of  contradic- 
tion, that  our  departed  associate  was  a  fit  successor  of 
Marshall  and  Taney.  Summoned,  as  he  was,  to  the  sta- 
tion of  Chief- Justice  of  this  Court  from  a  life  largely 
spent  in  the  executive,  legislative  and  administrative 
departments  of  public  service,  surprise  may  well  be  felt 
at  his  great  success  as  a  Judge,  especially  in  view  of  the 
events  which  transpired  within  the  period  he  held  the 
office,  and  the  great  importance  and  exceptional  charac- 
ter of  the  judicial  duty  he  had  to  perform.  Numerous 
cases  presented  for  decision  within  that  period  involved 
questions  of  prize  and  the  exposition  of  the  law  of  nations 
or  the  application  of  the  laws  of  war,  and  many  others 
have  respect  to  the  rights,  obligations,  duties  and  priv- 
ileges of  citizens,  and  it  is  for  that  reason  as  well  as  oth- 
ers that  they  will  ever  be  regarded  as  of  great  value  to 
the  public  as  well  as  to  the  legal  profession.  But  it 
would  be  a  great  error  to  suppose  that  the  Chief- Justice 
entered  upon  his  high  office  with  partial  qualifications 
for  its  important  duties.  On  the  contrary  he  brought  to 
the  office  a  profound  and  comprehensive  mind,  famil- 
iarized with  almost  every  variety  of  public  duty,  and 
matured,  strengthened  and  devoloped  by  a  long  and 
most  instructive  experience.  He  was  deeply  versed  in 
the  great  principles  of  jurisprudence,  and  upon  his  ac- 
cession to  the  bench  bent  all  the  energies  of  his  power- 
ful mind  to  a  mastery  of  the  peculiarities  and  history  of 
Federal  judicial  decisions.  His  faculties  were  eminently 
adopted  to  the  comprehension  of  legal  science,  and  so 
readily  did  he  solve  controverted  questions  of  private  right 
that  the  principles  of  law  and  equity  seemed  almost  in- 
herent in  his  nature.  Appointed,  as  it  were,  by  common 
consent,  he  seated  himself  easily  and  natumlly  in  the  chair 
of  justice  and  gracefully  answered  every  demand  upon 
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the  station,  whether  it  had  respect  to  the  dignity  of  the  of- 
fice or  to  the  elevation  of  the  individual  character  of  the 
incumbent,  or  to  his  firmness,  purity  or  vigor  of  mind. 
Prom  the  first  moment  he  drew  the  judicial  robes  around 
him  he  viewed  all  questions  submitted  to  him  as  a  Judge 
in  the  calm  atmosphere  of  the  bench,  and  with  the  delib- 
erate consideration  of  one  who  feels  that  he  is  determin- 
ing issues  for  the  remote  and  unknown  future  of  a  great 
people.  Throughout  his  judicial  career  he  always  main- 
tained that  dignity  of  carriage  and  that  calm,  noble  and 
unostentatious  presence  that  uniformly  characterized 
his  manners  and  deportment  in  the  social  circle,  and  in 
his  intercourse  with  his  brethren  his  suggestions  were 
always  couched  in  friendly  terms  and  were  never  marred 
by  severity  and  harshness.  Even  when  disease  had  shat- 
tered his  physical  streingth  and  written  its  effect  in  deep 
and  haggard  lines  upon  his  countenance,  it  was  unable 
to  rob  him  of  his  accustomed  air  of  grandeut,  which  was 
merely  the  outward  expression  of  an  elevated  and  noble 
nature.  Disease,  however,  overpow^ered  his  strength,  and 
he  closed  his  life,  rich  in  honor  and  highly  rewarded  by 
the  affection  and  respect  of  his  countrymen.  He  died 
with  the  armor  of  duty  on,  wearing  the  honors  of  a  great 
and  conscientious  magistrate.  Since  death  was  inevit- 
able, the  highest  afl^ection  could  scarcely  desire  a  more 
fitting  departure  from  the  scenes  of  earth,  as  he  had 
rounded  an  arduous  and  useful  life  of  eight  years  of 
most  delicate  and  important  service  as  Chief- Justice  of 
the  Supreme  Court  of  the  nation,  having  accomplished  a 
long,  consistant  and  successful  public  career,  and  closed 
it  with  the  honorable  exercise  of  the  highest  attributes 
of  the  humnn  judgment.  Difficulties  at  all  times  attend 
the  responsibilities  of  the  Chief-Justice  of  this  Court, 
but  it  should  be  remembered  that  the  subject  of  these 
remarks  was  called  to  that  e'evated  station  during  the 
most  stormy  and  angiy  period  of  our  national  history, 
and  it  is  praise  enough  to  be  able  to  say  that  he  met  all 
those  exigencies  with  a  calm,  a  conscientious  sense  of 
duty,  and  such,  in  my  judgment,  will  be  the  verdict 
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which  the  present  generation  will  transmit  to  posterity ; 
to  which,  permit  me  to  add,  that  the  justices  of  this 
Court  have  lost  a  revered  companion  and  the  public  a 
great  magistrate  and  an  upright  public  servant.  Our 
loss  ife  great,  but  the  loss  of  his  children  and  grand  chil- 
dren is  much  greater,  and  to  them  we  tender  our  sincere 
sympathies.  The  Court  cordially  concurs  in  the  resolu- 
tions of  the  bar  as  presented  by  the  Attorney-General, 
and  direct  that  the  resolutions,  together  with  the  pro- 
ceedings of  the  bar  and  the  remarks  of  the  Attorney- 
General  and  of  the  Court,  be  entered  in  the  minutes ; 
and  the  Court,  from  respect  to  the  memory  of  the  de- 
ceased, stands  adjourned  until  to-morrow  at  twelve 
o'clock." 


MORRISON  R.  WAITE. 


MORRISON  R.  WAITE. 


The  condition  of  society  in  New  England,  in  respect 
to  morals,  manners  and  education,  about  the  beginning 
of  the  Revolution,  was  tlie  best  calculated  to  produce 
men  who  would  be  fitted  to  act  well  their  part  in  the 
dangers,  the  toils,  and  the  difficulties  of  so  great  a  con- 
flict, without  causing  danger  to  those  republican  ideas 
and  institutions  for  which  they  were  willing  to  lay  down 
their  lives  ;  either  on  the  one  hand  by  an  unbridled  vio- 
lence, or  on  the  other  by  unprincipled  ambition.  It  is 
a  well-known  fact  that,  in  this  part  of  the  colonies,  a 
larger  proportion  of  the  entire  population  of  the  country 
were  liberally  educated,  than  was  probably  the  case  in 
any  other  part  of  the  civilized  world.  This  fact,  in  ad- 
dition to  the  fact  that  almost  every  man  was,  if  not, 
indeed,  profoundly  learned,  still  he  was  competently 
instructed  for  all  the  ordinary  purposes  of  active  life ; 
and  thus  there  was  diffused  through  the  community  a 
great  mass  of  general  information,  and  there  was  and 
had  been  for  a  long  time,  excited  throughout  the  whole 
community,  a  general  activity  of  mind  which  was  ad- 
mirably calculated  to  produce  the  very  best  results.  In 
their  early  history,  it  is  true,  that  they  were  occasion- 
ally disgraced  by  bigotry  and  fanatacism,  but  this  had 
gradually  died  away,  and  their  sterling  and  rigid  virtue 
and  high-toned  principle  remained.    The  general  charac- 
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ter  of  the  inhabitants  was  deeply  moral  and  religious, 
and  there  was  an  habitual  reference  to  principle  in  the 
conduct  and  opinions  of  the  great  body  of  the  j)eople. 
The  town  of  Lyme,  in  the  State  of  Connecticut^  fur- 
nishes an  admirable  example  of  New  England  civilization, 
past  and  present.  It  covers  seven  or  eight  square  miles  of 
fertile  territory,  and  is  bounded  by  Long  Island  Sound 
and  by  the  great  river  of  the  State.  It  was  settled  more 
than  two  centuries  ago,  by  active,  resolute,  moral  and  in- 
tellectual men,'  and  their  descendants  have  never  out- 
grown their  ancestor's  characteristics.  There  appears  to 
be  something  in  the  very  atmosphere,  laden  as  it  is  with 
the  breath  of  the  ocean,  which  tends  towards  the  increase 
of  mental  vigor,  as  well  as  to  length  of  days.  LjTne  has 
sent  out  her  sons  to  all  parts  of  the  Union,  and  they 
have  done  her  great  credit  and  honor.  Upon  a  canvass 
of  the  Legislature  in  the  State  of  New  York,  a  few  years 
since,  it  was  found  that  thirty  of  the  members  had  been 
bom  in  this  New  England  town.  It  has  furnished  Gov- 
ernors, Senators,  Judges  arid  Soldiers — to  its  own  State 
and  to  othei-s  in  the  I'nion — and  it  has  produced  more 

lawyers  than  any  other  town  of  like  size  in  this  or  anv 
•  •  • 

other  country.  It  may  rest  on  its  laurels,  its  latest  and 
grandest  achievement  being  the  production  of  a  Chief- 
Justice  of  the  Supreme  Court  of  the  United  States. 
May  the  youngest  member  of  the  bar  be  an  old  man, 
before  she,  or  any  other  locality,  is  called  upon  to  per- 
form a  like  office.  The  ancestors  of  the  present  Chief- 
Justice  were  originally  from  England  ;  but  compartively 
little  can  be  ascertained  of  the  family  history,  prior  to 
the  removal  of  Thomas  Wait  from  Siidburv,  in  Massa- 
chusetts, to  the  town  of  Lyme,  in  Connecticut.  This 
occurred  about  the  commencement  of  the  last  century. 
The  family  name  was  ancientlv  written  Wait,  the  tinal  e 
bein^  added  to  his  surname  by  the  father  of  the  Chief- 
Justice,  after  coming  of  age.  Thomas  Wait  was  born 
in  1()77,  and  married  Mary  Bronson.  Tlieir  sixth  child, 
Richard,  was  born  June  lltli,  1711,  and  he  married  as 
his  second  wife  Rebecca  lliggins.     Their  oldest  child. 
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Remick,  was  born  April  loth,  1758.  He  married  Su- 
sanna Matson,  and  their  olde-^t  child  was  Henry  Mat- 
son,  the  father  of  the  Chief- Justice.  He  was  a  man  of 
high  mark  in  his  native  State,  being  repeatedly  elected 
to  its  Legislature  in  both  branches.  As  a  member  of 
these  bodies  he  exhibited  a  character  marked  for  con- 
consistency  and  integrity ;  and  the  respect  entertained 
for  him,  and  confidence  reposed  in  him,  by  the  promi- 
nent public  men  with  whom  he  was  then  associated,  are 
honorable  testimonials  of  the  leading  position  that  he 
occupied.  He  was  Chief- Justice  -of  the  State  for  more 
than  tw^enty-two  years. 

Marvin  Wait,  an  ancestor  of  the  family,  was  a  distin- 
guished man  in  his  day  He  was  a  lawyer  with  a  large 
practice.  He  was  on  the  first  electoral  ticket  chosen  in 
Connecticut,  and  was  nineteen  times  chosen  to  represent 
his  district  in  tlie  State  Legislature.  He  was  one  of  the 
commissioners  appointed  by  the  General  Assembly  to 
sell  the  State  lands,  and  to  fund  the  money  derived  from 
their  sale.  The  action  of  these  commissioners  was  the 
origin  of  the  noble  school  fund  in  the  State  of  Connecti- 
cut, and  which  is  in  existence  at  this  day. 

The  father  of  the  Chief-Justice  died  in  1869,  full  of 
years  and  honors.  It  has  been  well  said  that  no  one  ever 
held  the  high  office  which  he  helped  to  render  so  distin- 
guished, who  i)ossessed  in  a  higher  degree  the  esteem  of 
the  bar,  and  the  confidence  of  the  people.  He  mamed 
in  1816,  a  daughter  of  Col.  Richard  Ely  Seldon,  who  was 
the  descendant  of  a  colonel  in  the  Revolutionary  army. 
Mrs.  Waite  was  a  woman  of  superior  intellect  and  char- 
acter, and  many  of  her  qualities  are  reflected  in  her  <*hil- 
dren.  The  subject  of  this  sketch  was  the  eldest  of  eight 
children.  He  was  born  on  the  29th  of  November,  1816. 
His  early  education  was  obtained  at  Bacon  Academy  in 
Coldchester,  one  of  the  most  flourishing  institutions  of 
the  kind  in  Connecticut,  where  his  father  had  been  edu- 
cated before  him.  At  the  age  of  seventeen  years  he 
entered  Yale  College,  and  graduated  with  distinguished 
honor  in  1837.     Among  his  classmates  were  many  dis- 
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tinguished  men — William  M.  Evarts,  Edwards  Pierre- 
pont,  Prof.  Benjamin  Silliman,  Jr.,  and  others.  His 
standing  for  scholarship  in  College  was  high,  and  he  was 
distinguished  for  his  evenly  developed  and  well  balance 
mind.  After  his  graduation  Mr.  Waite  began  the  prepa- 
ration for  his  profession  with  his  father ;  but  he  after- 
wards removed  to  Maumee  City,  Ohio,  where  he  entered 
the  oflSce  of  Samuel  M.  Young,  Esq.,  one  of  the  most 
I)rominent  lawyers  in  that  section  of  the  country,  and 
yet  living  at  an  advanced  age. 

Mr.  Waite  was  admitted  to  the  Ohio  bar  in  1839,  at 
Cadez,  and  he  immediately  formed  a  partnership  with 
Mr.  Young.  The  firm  afterwards  removed  to  Toledo. 
When  Mr.  Waite' s  youngest  brother,  Richard,  came  to 
the  bar,  the  brothers  formed  a  partnership  which  con- 
tinued until  the  elevation  of  the  elder  to  the  Chief-Jus- 
ticeship. Prom  the  very  beginning  of  his  professional  life 
Mr.  Waite' s  course  was  stamped  with  success,  the  foun- 
dation had  been  laid  deep  arid  strong,  and  the  super- 
structure was  almost  perfection.  It  was  soon  discovered 
that  his  industry  knew  no  bounds  ;  that  he  possessed  a 
mind  of  the  highest  order;  that  judgment,  accmteness, 
penetration,  capacious  memory,  accurate  learning,  steady 
perseverance  in  the  discharge  of  duty,  a  lofty  integrity, 
united  with  a  grave  and  winning  elocution  were  his  in  a 
very  high  degree.  He  quietly  and  unostentatiously  pur- 
sued his  professional  labors,  constantly  growing  in  iritlu- 
ence  and  i)ower  both  as  a  lawyer  and  a  citizen.  As  his 
powers  were  unfolded  with  experience,  his  clients  and 
the  public  saw  that  in  the  argument  of  important  causes, 
he  disentangled  what  was  intricate,  confirmed  what  was 
doubtful,  embellished  what  was  dry,  and  illustrated  what 
was  obscure.  All  these  essential  qualifications  were  soon 
rewarded  with  an  extensive  and  lu(M*ative  practice.  His 
distinguished  ability,  his  studious  habits,  and  his  con- 
ciliatory manners,  all  contributed  to  his  great  popularity 
and  success.  Prom  the  very  beginning  of  liis  profes- 
sional life,  his  mind  was  firmly  set  upon  the  work  to 
which  he  had  devoted  his  life,  from  which  no  attraction 
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could  lure  him.  He  never  accepted  public  office,  except 
when  he  believed  great  public  interests  were  at  stake. 
Public  office  had  no  charm  for  him  on  account  of  itself, 
or  by  reason  of  its  emoluments.  As  a  lawyer  he  was 
without  ambition,  save  for  such  distinction  as  necessa- 
rily followed  the  faithful  and  honorable  pursuit  of  his 
chosen  profession.  He  was  soon  acknowledged  as  the 
leading  counselor  and  advocate  of  Ohio,  and  that  ment 
that  he  was  the  leader  of  the  bar  of  the  great  northwest. 
His  studious  habits  and  unflagging  industry  secured  to 
him  familiarity  with  the  law  in  all  its  branches — consti- 
tutional, dvil,  maratime  and  criminal.  He  proved  him- 
self capable  of  grasping  all  the  minute  details  affecting 
in  any  way  a  legal  question.  He  manifested  a  reverence 
for  law  which  is  not  a  mere  slavish  worship  of  forms  and 
tectinicalities,  but  an  intelligent  appreciation  of  the  great 
principles  of  truth,  right  and  justice  underlying  the 
whole  fabric  of  civilized  legislation.  He  was  repeatedly 
urged  to  become  a  candidate  for  judicial  station,  but  he 
invariably  refused  to  do  so.  When  Judfie  Hocking  H. 
Hunter  declined  to  serve  on  the  Supreme  Bench  of  Ohio, 
Governor  Brough  offered  the  position  to  Mr.  Waite ;  this 
he  declined.  Politically  Mr.  Waite  was  a  Whig,  until 
the  disbandment  of  that  party ;  and  since  that  time  he 
has  been  identified  with  the  Republicans.  He  was  always 
too  deeply  engaged  in  his  profession  to  become  much  of 
a  partisan,  and  consequently  never  came  to  be  recognized 
as  a  party  leader.  He  was  simply  one  of  the  very  best 
specimens  of  the  American  lawyer.  His  whole  life,  from 
earliest  manhood,  has  been  professional.  He  is  one  of 
the  few  really  eminent  men  of  the  country,  who  has  almost 
no  political  history.  In  1849,  Mr.  Waite  was  elected  to 
the  Legislature  of  his  adopted  State,  and  served  with 
great  credit  and  distinction,  though  his  party  was  in  the 
minority.  In  1850,  he  was  a  candidate  for  election  to 
the  State  Constitutional  Convention,  and  was  beaten  on 
party  gi'ounds.  In  1802,  he  was  persistantly  and  repeat- 
edly importuned  by  prominent  citizens  of  both  parties  to 
become  a  candidate  tor  Congress,  and  he  very  reluctantly 
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accepted.  Mr.  Waite  was  defeated,  but  the  high  esteem 
in  which  he  was  held  at  home  is  shown  by  the  fact  that  he 
received  within  live  hundred  of  all  the  votes  ciist  in  To- 
ledo— having  a  majority  of  twelve  hundred,  the  most 
emphatic  endorsement  ever  given  to  any  public  man  by 
the  people  of  that  city.  In  November,  1872,  the  future 
Chief-Justice  wjas  in  New  York  city,  engaged  in  closing 
up  an  important  cause  which  had  been  long  standing. 
While  there  he  received  a  dispatch  which  had  been  re- 
forwarded  to  him  from  Toledo,  appointing  him  one  of 
the  counsel  for  the  Government  at  Geneva.  He  accepted 
the  honorable  retainer,  and  his  conduct  of  the  matter 
was  so  successful  that  he  attracted  the  notice  and  atten- 
tion of  all  the  prominent  public  men  in  the  United  States. 
He  was  associated  in  this  arbitration  at  Geneya  with  the 
Hon.  Caleb  Cushing  and  his  college  class-mate,  the  Hon. 
William  M.  Evarts.  His  appointment  was  made  at  the 
suggestion  of  Secretary  Delano,  and  he,  very  far  from 
being  an  applicant  for  the  position,  did  not  know  that 
such  an  ai)pointment  was  to  be  made  at  that  time.  The 
public  service  which  he  performed  at  this  important  ar- 
bitration, was  highly  creditable  and  satisfactory,  both 
to  the  Government  and  the  country.  He  performed 
most  of  the  labor  in  the  preparation  of  the  case  for  his 
Goveinment,  and  in  the  argument  which  he  submit- 
ted on  the  liability  of  Great  Britain  for  pennitting  the 
Confederate  steamers  to  take  supplies  of  coal  in  her 
ports,  he  displayed  the  highest  logical  powers,  and  the 
most  comprehensive  grasp  of  international  questions. 
It  is  not  too  high  praise  to  say,  that  the  success  of  the 
arbitration  was  very  considerably  due  to  his  talents  and 
labors.  Having,  with  distinguished  success,  terminated 
his  public  labors  at  Geneva,  Mr.  Waite  returned  to  his 
adopted  State,  and  there  quietly  resumed  the  practice 
of  his  profession.  In  April,  1878,  both  political  parties 
nominated  him  for  the  office  of  delegate  to  a  Conven- 
tion, called  to  frame  a  new  Constitution  for  the  State. 
He  was  unanimously  elected,  and,  upon  the  assembling 
of  the  Coftvention,    was  chosen  its  President.     Chief- 
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Justice  Chase  had  died,  thereby  creating  a  vacancy  in 
the  highest  judicial  office  in  the  United  States.  The 
public,  and  the  bar  of  the  country,  stood  waiting  with 
eager  expectation  to  learn  who  would  receive  the  ap- 
pointment of  chief  of  that  tribunal,  which  is  the  custo- 
dian of  the  liberties  and  rights  of  fifty  millions  of  people. 
Many  distinguished  names  were  brought  forward,  and 
some  had  earnest  supporters,  but  the  choice  fell  upon 
one,  whom  all  now  concede,  to  be  best  fitted  to  fill  the 
highest  position  in  the  most  dignified  and  elevated  ju- 
dicial office  in  this  or  any  other  land.  There  are  many 
prizes  offered  co  the  successful  lawyer,  but  few  can  hope 
to  reach  the  eminence  of  Chief-Justice  of  the  United 
States,  and,  of  those  who  hope  for  it,  but  few  realize 
that  hope.  Since  the  Court  was  organized,  there  have 
bten  seven  incumbents  only  of  the  highest  office.  Mar- 
shall and  Taney  being  upon  the  bench  for  sixty- three 
years.  Hon.  George  H.  Williams  and  Hon.  Caleb  Cush- 
ing,  were  successively  nominated  and  withrawn,  and  on 
the  2()th  of  January,  1874,  the  President  sent  to  the  Sen- 
ate the  name  of  Mr.  Waite.  Just  one  year  before,  he 
had  been  admitted  to  practice  in  the  tribunal  in  which 
he  was  so  soon  to  preside,  upon  the  motion  of  Caleb 
Cushing.  The  nomination  almost  unanimously  met  the 
approval  of  the  public  and  the  press,  the  leading  news- 
papers throughout  the  country  approved  it,  and  pro- 
nounced it  "  thoroughly  respectable,  and  evincing  in  the 
President  an  earnest  desire  to  discharge  his  very  difficult 
duty  in  a  conscientious  manner."* 

The  nomination  was  the  more  honorable  because  of  the 
fact  that  Mr.  Waite  not  only  made  no  effort  to  influence 
the  President's  choice,  but  advised  against  such  efforts 
when  offered  by  his  friends.  Not  only  was  the  appoint- 
ment made  without  solicitation  on  the  part  of  Mr.  Waite, 
but  it  is  believed  and  confidently  asserted  by  those  who 
are  in  a  position  to  be  well  informed,  that  no  pressure 

*  New  York  Times. 
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was  brought  to  bear  upon  the  President  to  bring  about 
the  result.  General  Grant  never  made  a  political  ap- 
pointment which  gave  more  general  satisfaction,  and  in 
a  manner  that  better  befitted  it.  The  Ohio  State  Con- 
vention was  in  session  when  the  news  arrived  that  Mr. 
Waite  had  been  nominated  to  the  second  highest  office  in 
the  nation,  and  found  him  presiding  over  its  delibera- 
tions. A  gentleman  stepped  up  to  congratulate  him, 
and  found  that  he  was  ignorant  of  the  fact  of  his  nomi- 
nation. The  news  was  received  in  the  most  enthusiastic 
manner  by  the  members  and  citizens,  to  many  of  whom 
Mr.  Waite  had  become  personally  endeared.  Unusual 
excitement  pervaded  the  Convention  during  all  the  i*e- 
mainder  of  the  day,  but  the  calm  unruffled  dignity  of 
the  presiding  officer  would  not  have  revealed  the  fact 
that  anything  unusual  had  occurred.  Mr.  Waite  was 
confirmed  as  Chief-Justice  of  the  Supreme  Court  of  the 
United  States  by  a  vote  which  was  never  equaled  in  its 
favorable  charact'Cr  within  the  memory  of  the  oldest 
senator.  During  the  entire  discussion  not  a  word  was 
said  in  opi^o.-ition  to  the  nominee.  P^very  senator  who 
spoke,  did  so  in  terms  of  warmest  praise.  W^hen  the 
discussion  was  ended  a  vote  was  taken  by  yeas  and  nays, 
and  the  result  was  something  wliich  rarely,  if  ever,  oc- 
curred in  the  Senate.  He  received  every  vote  cast. 
Sixty-three  senators  voted  for  his  confirmation,  and  not 
one  in  opposition.  It  is  difficult  to  say  whethei*  it  was  a 
greater  compliment  to  himself  or  to  the  man  who  nomi- 
nated him. 

C'hief-Justice  Waite  took  the  oath  of  office  March  4th, 
1874,  and  immediately  entered  upcm  the  duties  of  his 
exalted  station.  The  opinions  of  the  Chief-Justice  will 
be  found  reported  in  the  volumes  of  Wallace  Ignited 
States  Reports  from  the  19th  to  the  23d,  and  in  the  series 
of  Otto's  United  States  Reports. 

He  was  married  September  21st,  1840,  to  Amelia  C 
Warner,  of  his  native  town.  Thev  have  three  living: 
children ;  one  son  who  is  superintendent  of  the  Cincin- 
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nati  and  Muskingum  Valley  Railroad,  another  son  who 
has  been  recently  admitted  as  a  partner  in  the  law  firm 
at  Toledo,  and  a  daughter  at  home.  The  present  is  not 
the  proper  time  or  occasion  to  speak  of  the  private  and 
social  virtues  of  the  eminent  man  whose  public  career  I 
have  thus  endeavored  to  trace.  That  task  will  be  more 
appropriately  performed  hereafter.  May  it  be  many  a 
long  year  before  any  one  is  called  upon  to  do  so.  A 
sense  of  delicacy  forbids  any  attempt  to  speak  the  ulogy 
of  the  living.  It  is  the  province  of  the  cotemporary  ob- 
server to  note  facts,  and  to  record  the  life  and  actions  of 
those  eminent  men  who  still  remain  upon  the  stage,  and 
of  posterity  to  pass  upon  their  merits  after  they  shall 
have  gone  from  among  us.  It  is  sufficient  here  to  say, 
what  all  who  know  Chief-Justice  AVaite  will  regard  as 
but  a  simple  act  of  justice,  that  in  the  domestic  relations 
and  in  the  private  and  social  intercourse  of  life,  he  is  as 
much  beloved  as  he  is  respected  in  his  public  and  judi- 
cial character.  A  reputation  beyond  reproach  or  the 
breath  of  calumny,  a  purity  of  life  that  no  man  can  as- 
sail, a  frank,  independent,  manly  uprightness  of  conduct 
which  knows  no  guile,  are  united  with  that  benignity  of. 
temper,  those  generous  sympathies  of  the  heart,  and 
those  solid  household  virtues  which  brighten  the  social 
circle  and  gladden  the  domestic  hearth.  In  his  inter- 
course with  others  there  is  a  warmth  of  kindly  feeling, 
united  with  an  unaffected  simplicity  of  manner,  that 
irresistably  win  upon  all  who  approach  him ;  but  it  is 
blended  with  a  natural  dignity  of  carriage  that  com- 
mands respect  and  represses  undue  familiarity.  He 
came  to  the  bench  a  deeply  read  and  j^rofoundly  learned 
lawyer — a  master  of  the  principles,  and  thoroughly 
skilled  in  the  practice  of  the  law.  He  brought  with  him 
large  acquirements  and  the  fruits  of  a  ripe  experience, 
and  the  result  has  been  that  he  has  sustained  himself 
with  ability  and  honor  as  the  head  of  the  Federal  judi- 
ciary, and  has  proved  himself,  in  the  words  of  Mr.  Clay, 
in  speaking  of  one  of  his  predecessors,  "a  worthy  sue- 
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cesser  to  Chief-Justice  Marshall."  Greater  praise  could 
not  be  given  to  any  man,  and  he  is  worthy  of  it.  Long 
may  he  continue  to  fill  that  place  and  enjoy  his  merited 
distinction. 
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